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ABSTRACT	

	 Il	partenariato	transatlantico	sul	commercio	e	gli	 investimenti,	anche	noto	come	

TTIP,	 dall’inglese	 Transatlantic	 Trade	 and	 Investment	 Partnership,	 è	 un	 accordo	

commerciale	di	libero	scambio	attualmente	in	fase	di	negoziazione	tra	l’Unione	Europea	

e	 gli	 Stati	 Uniti.	 Nelle	 intenzioni	 dei	 suoi	 proponenti,	 il	 TTIP	 vuole	 essere	 un	 accordo	

commerciale	ambizioso,	onnicomprensivo	e	globale,	atto	a	creare	nuovi	posti	di	 lavoro,	

incentivare	 la	 crescita	 economica	 e	 aumentare	 la	 competitività	 internazionale	 della	

nuova	 area	 transatlantica	 di	 libero	 scambio	 che	 si	 verrebbe	 a	 creare.	 Le	 Direttive	 di	

negoziato	individuano	l’obiettivo	di	“aumentare	gli	scambi	e	gli	investimenti	tra	l'UE	e	gli	

Stati	Uniti	realizzando	il	potenziale	inutilizzato	di	un	mercato	veramente	transatlantico”,	

attraverso	 “un	maggiore	 accesso	 al	mercato	 e	 una	migliore	 compatibilità	 normativa	 e	

ponendo	le	basi	per	norme	globali”	(Council	of	the	European	Union	,	2013:4).	

	 A	prima	vista	 tuttavia,	 la	 relazione	commerciale	 tra	 l’Unione	Europea	e	gli	 Stati	

Uniti	 è	 già	 tra	 le	 più	 integrate	 e	 aperte	 al	 mondo.	 Basti	 pensare	 che	 la	 somma	 del	

Prodotto	Interno	Lordo	delle	due	economie	ammonta	a	quasi	metà	del	PIL	mondiale	e	il	

volume	degli	scambi	attraverso	l’Atlantico	equivale	a	un	terzo	degli	scambi	commerciali	

di	 tutto	 il	 mondo.	 Inoltre,	 nel	 2011	 l’Unione	 Europea	 era	 il	 principale	 partner	

commerciale	degli	Stati	Uniti	per	le	importazioni,	mentre	gli	USA	occupavano	il	secondo	

posto	come	destinazione	delle	esportazioni	europee	(European	Commission,	2013g).	La	

relazione	 commerciale	 tra	 le	 due	 sponde	 dell’Atlantico	 è	 diventata	 nei	 decenni	 più	

interdipendente	 e	 connessa,	 arrivando	 ad	 includere	 sempre	 più	 settori	 produttivi	 e	

Uinanziari.	 Inoltre,	 la	 partecipazione	 di	 Unione	 Europea	 e	 Stati	 Uniti	 a	 contesti	

internazionali	come	l’Organizzazione	Mondiale	del	Commercio	(WTO),	l’Organizzazione	

per	 la	 Cooperazione	 Economica	 e	 lo	 Sviluppo	 (OECD)	 e	 il	 Fondo	 Monetario	

Internazionale	 (FMI)	 riUlette	 il	 peso	 che	 i	 due	 partner	 commerciali	 hanno	 l’uno	 nelle	

decisioni	 politiche	 ed	 economiche	 dell’altro.	 Cosa	 ha	 portato	 dunque	 all’avvio	 dei	

negoziati	per	un’area	di	libero	scambio	tra	due	partner	la	cui	relazione	commerciale	è	tra	

le	più	produttive	al	mondo?	

	 Ripetuti	tentativi	di	creare	una	vera	e	propria	area	di	libero	scambio	avevano	già	

avuto	 luogo	durante	gli	anni	 ’90,	ma	non	avevano	portato	ai	risultati	sperati,	sia	per	 la	
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mancanza	 di	 ambizione	 e	 supporto	 politico,	 sia	 perché	 ogni	 tentativo	 di	 cementare	 la	

relazione	 commerciale	 transatlantica	 avrebbe	 compromesso	 la	 credibilità	del	 nascente	

WTO	 come	 contesto	 commerciale	 multilaterale	 (Hindley,	 1999).	 Ciò	 nonostante,	 nel	

corso	degli	anni	 ’90,	 il	dialogo	continuativo	tra	Unione	Europea	e	Stati	Uniti	ha	portato	

alla	 creazione	 di	 alcune	 istituzioni,	 come	 il	 Dialogo	 Transatlantico	 del	 Commercio	 e	 il	

Consiglio	Economico	Transatlantico,	che	hanno	mantenuto	vivo	il	confronto	e	lo	scambio	

su	 temi	 commerciali	 e	 di	 regolamentazione	 Uino	 a	 che	 le	 circostanze	 storiche,	

economiche	e	politiche	non	si	sono	rivelate	favorevoli.		

	 Svariati	fattori	economici	e	politici	hanno	contribuito	a	ridare	slancio,	negli	anni	

2011-2013,	 al	 progetto	 di	 creare	 un’area	 commerciale	 transatlantica	 completamente	

integrata	 e	 di	 libero	 scambio.	 Primo,	 il	 declino	 della	 quota	 di	 commercio	 bilaterale	

rispetto	 alla	 totalità	 degli	 scambi	 commerciali,	 che	 nonostante	 un	 trend	 delle	

esportazioni	europee	in	crescita,	ha	visto	la	quota	europea	di	export	verso	gli	Stati	Uniti	

rallentare	drasticamente	nel	decennio	2000-2011.	Allo	 stesso	modo,	 anche	 la	quota	di	

importazioni	dagli	Stati	Uniti	verso	l’Europa	ha	subito	una	riduzione	del	50	nello	stesso	

decennio	 (European	 Commission,	 2013g).	 A	 questo	 trend	 si	 sono	 aggiunti	 fattori	

economici	da	un	lato,	come	la	rapida	ascesa	nell’ultimo	decennio	dei	mercati	emergenti	

asiatici,	in	particolar	modo	della	Cina,	i	cui	tassi	di	crescita	sono	stati	maggiori	rispetto	a	

quelli	 dell’UE	 e	 degli	 USA.	 Dall’altro	 lato,	 sono	 intervenuti	 fattori,	 come	 lo	 stallo	 delle	

negoziazioni	in	seno	all’Organizzazione	Mondiale	del	Commercio	durante	l’ultimo	round	

negoziale,	iniziato	a	Doha	in	Qatar	nel	2001,	che	ha	coinciso	con	l’emergere	di	un	trend	

di	accordi	commerciali	di	tipo	regionale	e	bilaterale.	Inoltre,	sia	l’Unione	Europea	sia	gli	

Stati	 Uniti	 hanno	 contribuito	 ciascuno	 ai	 propri	 processi	 di	 integrazione	 regionale,	 la	

prima	 con	 l’ingresso	 di	 nuovi	 Stati	 Membri	 e	 la	 Politica	 di	 Vicinato	 verso	 Russia	 e	

Turchia,	 i	secondi	con	Canada	e	Messico,	 tramite	 l’Accordo	Nordamericano	per	 il	 libero	

scambio	(NAFTA).		

	 In	un	simile	contesto	storico,	economico	e	politico,	 il	rallentamento	rispetto	alle	

dinamiche	economiche	globali	di	una	relazione	interdipendente	e	aperta	come	quella	tra	

Unione	 Europea	 e	 Stati	 Uniti,	 non	 poteva	 che	 costituire	 la	 spinta	 verso	 un	 accordo	

bilaterale	 che	 realizzasse	 Uino	 in	 fondo	 il	 potenziale	 ancora	 inespresso	 della	 relazione	

transatlantica.	Nel	Novembre	2011	dunque,	 in	 seguito	alla	dichiarazione	congiunta	del	
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vertice	UE-USA	e	del	Consiglio	Economico	Transatlantico	(TEC),	l’allora	Presidente	della	

Commissione	 Europea	 José	 Manuel	 Barroso,	 l’allora	 Presidente	 del	 Consiglio	 Europeo	

Herman	Van	Roumpy	e	il	Presidente	degli	Stati	Uniti	Barack	Obama	stabilirono	il	Gruppo	

di	lavoro	ad	alto	livello	UE-USA	sulla	crescita	e	l’occupazione	(HLWG),	il	cui	Report	Uinale	

tracciò	 i	 capisaldi	 del	 futuro	 accordo.	 Guidato	 dall'allora	 Rappresentante	 per	 il	

Commercio	 degli	 USA	 Ron	 Kirk	 e	 dall’allora	 Commissario	 Europeo	 per	 il	 Commercio	

Karel	De	Gucht,	il	Gruppo	di	lavoro	ad	alto	livello	stabilì	che	solo	un	accordo	in	materia	di	

scambi	commerciali	e	investimenti	che	fosse	approfondito,	ambizioso	e	vincolante	a	tutti	

i	 livelli	 di	 governo	 e	 che	 ricoprisse	 una	 vasta	 gamma	 di	 questioni	 commerciali,	 di	

investimenti	e	di	 regolamentazioni,	potesse	portare	 i	maggiori	beneUici	ad	entrambe	 le	

parti	(HLWG,	2013).		

	 Il	 Report	 suggeriva	 tre	 aspetti	 principali	 da	 tenere	 in	 considerazione.	 Il	 primo	

consisteva	 nell’incrementare	 l’accesso	 reciproco	 al	mercato	 dei	 beni,	 dei	 servizi,	 degli	

investimenti	e	degli	appalti	pubblici	a	tutti	i	livelli	del	governo,	ovvero	“sopprimere	tutti	i	

dazi	 sugli	 scambi	 bilaterali,	 con	 lo	 scopo	 comune	 di	 raggiungere	 una	 sostanziale	

eliminazione	delle	tariffe	al	momento	dell'entrata	in	vigore	dell'accordo	e	una	graduale	

abolizione	 di	 tutte	 le	 tariffe,	 salvo	 quelle	 più	 sensibili,	 in	 un	 breve	 arco	 di	

tempo”	 (Council	 of	 the	 European	 Union	 ,	 2013:5).	 Il	 secondo	 prevedeva	 la	 rimozione	

degli	ostacoli	non	tariffari	al	commercio	con	lo	scopo	di	raggiungere	un	elevato	livello	di	

compatibilità	normativa	per	beni	e	servizi,	tramite	innovativi	approcci	normativi	quali	il	

riconoscimento	 reciproco,	 l’armonizzazione	 e	 la	 cooperazione	 tra	 autorità	 di	

regolamentazione.	 Il	 terzo	e	ultimo	aspetto	riguardava	 lo	sviluppo	di	norme	comuni	 in	

materia	di	diritti	della	proprietà	intellettuale,	sviluppo	sostenibile,	ambiente	di	diritti	del	

lavoro,	materie	 prime,	 competizione	 e	 trasparenza,	 nell’ottica	 di	 affrontare	 in	maniera	

congiunta	e	condivisa	le	future	sUide	del	mercato	globale.	

	 In	 breve	 tempo	 dalla	 sua	 emissione,	 il	 Report	 venne	 avallato	 dalle	 maggiori	

autorità	dell’Unione	Europea	e	degli	Stati	Uniti,	che	avviarono	le	rispettive	procedure	di	

avvio	 delle	 negoziazioni.	 Il	 Consiglio	 Europeo	 concordò	 un	 mandato	 contenente	 le	

direttive	 di	 negoziato	 autorizzando	 la	 Commissione	 Europea	 ad	 condurre	 le	 trattative	

per	 conto	 dell’Unione	 Europea,	mentre	 il	 Rappresentante	 per	 il	 Commercio	 degli	 USA	

ricevette	 il	 via	 libera	 dal	 Congresso	 degli	 Stati	 Uniti.	 Le	 negoziazioni	 vennero	
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ufUicialmente	 lanciate	durante	 il	vertice	G8	 tenutosi	nel	Giugno	2013	a	Lough	Erne	e	 il	

primo	 ciclo	 di	 negoziato	 si	 è	 svolto	 dall’8	 al	 12	 Luglio	 2013	 a	Washington,	 negli	 Stati	

Uniti.	 Fino	 a	 questo	 momento	 si	 sono	 tenuti	 11	 cicli	 di	 negoziato,	 alternati	 tra	

Washington	 e	 Bruxelles	 e,	 nonostante	 le	 rassicurazioni	 dei	 Capi	 Negoziatori,	 Ignacio	

Garcia	 Bercero	 per	 l’UE	 e	 Dan	 Mullaney	 per	 gli	 Stati	 Uniti,	 sul	 sostanziale	 progresso	

ottenuto	Uinora	in	tutti	gli	ambiti	del	TTIP,	 	 la	tabella	di	marcia	originale	ha	subito	forti	

ritardi	 a	 causa	 della	 complessità	 e	 della	 vastità	 dei	 temi	 discussi.	 L’ambiziosa	 Uinestra	

temporale	 di	 18-24	mesi	 che	 era	 stata	 considerata	 all’inizio	 delle	 negoziazioni	 è	 stata	

sostituita	 con	 il	 più	 ragionevole	 obiettivo	 di	 concludere	 l’accordo	 entro	 la	 scadere	

dell’amministrazione	Obama.	

		

	 I	tre	aspetti	principali	evidenziati	dal	Report	del	Gruppo	di	 lavoro	ad	alto	livello	

sono	 stati	 tradotti	 nelle	 tre	 parti	 di	 cui	 verrà	 strutturato	 l’accordo,	 che	 ad	 oggi	 è	

composto	 da	 tre	 sezioni,	 “Market	 Access”,	 “Regulatory	 Cooperation”	 e	 “Trade	 Rules”,	

suddivise	in	capitoli	per	un	totale	di	24	capitoli	complessivi.	Dato	il	livello	relativamente	

basso	 delle	 barriere	 tariffarie	 esistenti	 tra	 UE	 e	 USA,	 la	 cui	 rimozione	 dovrebbe	 aver	

luogo	 dal	 momento	 di	 entrata	 in	 vigore	 dell’accordo	 in	 poi,	 gran	 parte	 dello	 sforzo	

negoziale	 è	 stata	 riservata	 alle	 barriere	 non	 tariffarie,	 la	 cui	 eliminazione	 è	 stata	

individuata	 come	 la	 chiave	 per	 rilasciare	 il	 potenziale	 inespresso	 della	 relazione	

transatlantica.	 Questi	 ostacoli	 non	 tariffari	 consistono	 principalmente	 in	 procedure	 di	

controllo	doganali,	 norme	 tecniche,	 restrizioni	normative	 interne	e	 standard	di	qualità	

imposti	da	entrambe	le	parti	ai	beni	di	importazione.	Secondo	i	promotori	dell’accordo,	

le	 imprese	 che	 esportano	 all’estero	 dovrebbero	 sottostare	 a	 ritardi	 amministrativi	

derivanti	dalle	diverse	regolamentazioni	e	sostenere	costi	gravosi,	che	si	equivarrebbero	

a	circa	il	10-20%	dei	costi	doganali	totali	delle	aziende	(European	Commission,	2014k).		

	 La	 riduzione	 delle	 barriere	 non	 tariffarie	 porterebbe,	 secondo	 la	 Commissione	

Europea,	ben	due	terzi	dei	beneUici	economici	che	deriverebbero	dalla	conclusione	di	un	

accordo	soddisfacente	(Bergkamp	&	Lawrence,	2013).	Tuttavia,	 le	negoziazioni	in	tema	

di	compatibilità	normativa	dovranno	trovare	un	terreno	comune	per	moltissimi	settori,	

alcuni	 dei	 quali	 storicamente	 delicati	 e	 controversi	 nell’ambito	 della	 relazione	

transatlantica,	 come	 le	 norme	 sulla	 sanità	 e	 sicurezza	 alimentare	 e	 tutela	 del	

consumatore	e	dell’ambiente.	Non	a	caso,	 Uin	dal	principio	 la	Commissione	Europea	ha	
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enfatizzato	che	 l’esito	delle	negoziazioni	non	dovrà	“pregiudicare	 il	diritto	di	 legiferare	

conformemente	 al	 livello	 di	 tutela	 della	 salute,	 della	 sicurezza,	 dei	 consumatori,	 del	

lavoro,	dell'ambiente	e	della	diversità	 culturale	 che	ogni	Parte	 ritiene	appropriato	o	di	

realizzare	 in	altro	modo	obiettivi	normativi	 legittimi.”	 (Council	of	 the	European	Union,	

2014:11),	 purché	 le	 misure	 adottate	 non	 costituiscano	 un	 mezzo	 di	 discriminazione	

commerciale	arbitraria	e	deliberata	verso	l’altra	Parte.		

	 L’inclusione	 nel	 futuro	 accordo	 di	 un	 capitolo	 sulle	 misure	 Sanitarie	 e	 Fito-

sanitarie,	 ovvero	 di	 quelle	misure	 di	 sicurezza	 alimentare	 e	 di	 protezione	 della	 salute	

umana,	 degli	 animali	 e	 delle	 piante,	 ha	 acceso	 la	 polemica	 della	 società	 civile,	 che	 già	

infuriava	 a	 causa	 della	mancata	 trasparenza	 delle	 negoziazioni	 (FOE,	 2014).	 Al	 centro	

della	controversia	i	temi	della	sicurezza	alimentare,	ovvero	il	timore	da	parte	dell’UE	che		

il	TTIP	possa	forzare	le	importazioni	dagli	Stati	Uniti	della	carne	di	manzo	imbottita	di	

ormoni	 della	 crescita,	 dell’uso	 di	 antibiotici	 nei	 mangimi	 animali	 e,	 ovviamente,	 di	

alimenti	 contenenti	 Organismi	 Geneticamente	 ModiUicati	 (OGM).	 Da	 parte	 degli	 Stati	

Uniti,	d’altro	canto,	c’è	il	timore	che	l’accordo	possa	forzare	le	importazioni	dall’Europa	

di	 carne	 bovina	 (BSE),	 di	 prodotti	 caseari	 derivanti	 da	 latte	 non	 pastorizzato,	 e	 che	 il	

tentativo	di	accedere	agli	appalti	pubblici	possa	inUiciare	le	politiche	“Buy	Local”	messe	

in	 atto	 dai	 singoli	 Stati	 Federali	 per	 promuovere	 il	 consumo	 di	 prodotti	 locali	 nelle	

mense	scolastiche.		

	 A	 monte	 di	 queste	 controversie	 commerciali	 di	 lunga	 data,	 c’è	 lo	 scontro	 tra	

regolamentazioni	storicamente	divergenti	tra	UE	e	USA	le	quali,	pur	mirando	a	garantire	

simili	 livelli	 di	 protezione	 dei	 propri	 cittadini,	 partono	 da	 approcci	 normativi	

completamente	 diversi.	 Mentre	 nell’UE	 la	 sicurezza	 alimentare	 è	 garantita	 tramite	 un	

controllo	 del	 processo	 produttivo	 e	 del	 prodotto	 Uinito,	 seguendo	 un	 approccio	 di	

precauzione	che	si	può	deUinire	“better	safe	than	sorry”	(Steenvoorden,	2015),	negli	USA	

l’attenzione	del	legislatore	è	sul	prodotto	Uinito	e	sulle	sue	caratteristiche	Uinali,	usando	

come	strumenti	principali	l’analisi	costi-beneUici	e	l’analisi	scientiUica	del	rischio.	Poiché	

la	 scelta	di	un	determinato	approccio	normativo	 implica	dare	 la	priorità	a	determinati	

criteri,	nell’UE	il	Principio	di	Precauzione,	di	fronte	alla	mancanza	di	dati	scientiUici	certi	

per	 determinare	 il	 grado	 di	 rischio,	 privilegia	 considerazioni	 di	 sicurezza	 e	 salute	

rispetto	 all’aspetto	 economico,	 mentre	 negli	 USA	 l’analisi	 costi-beneUici	 dà	 la	 priorità,	
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oltre	 a	 considerazioni	 di	 carattere	 scientiUico,	 a	 fattori	 economici,	 accettando	 un	 certo	

grado	 di	 rischio	 (Fung,	 2014).	 Conseguentemente,	 nel	 momento	 in	 cui	 si	 vengono	 a	

formare	 le	 norme,	 il	 Principio	 di	 Precauzione	 favorirà	 norme	 in	 tema	 di	 sicurezza	

alimentare	più	severe	e	con	una	soglia	più	bassa	di	rischio,	mentre	l’analisi	costi-beneUici	

tenderà	verso	norme	meno	stringenti	e	a	una	tolleranza	del	livello	di	rischio	più	alta.	

	 Questa	divergenza	di	approcci	normativi,	spostata	nell’ambito	delle	negoziazioni	

del	TTIP,	assume	i	toni	di	un	attacco	al	Principio	di	Precauzione	europeo	da	parte	degli	

Stati	 Uniti,	 che	 vedono	 questo	 approccio	 normativo	 come	 un	 pretesto	 per	 attuare	

regolamentazioni	 basate	 più	 sui	 timori	 dei	 cittadini	 che	 non	 su	 prove	 scientiUiche	 che	

attestino	 con	 certezza	 l’esistenza	 di	 fattori	 di	 rischio.	 Inoltre,	 secondo	 le	 autorità	

statunitensi,	questo	approccio	verrebbe	usato	convenientemente	dalle	autorità	europee	

per	attuare	misure	protezionistiche	sotto	mentite	 spoglie	 (Vogel,	2012).	Dall’altro	 lato,	

c’è	 la	 sUiducia	 nell’introdurre	 in	 Europa	 beni	 provenienti	 dagli	 USA,	 derivati	 da	 un	

processo	 produttivo	 non	 regolamentato	 e	 approvati	 secondo	 un	 approccio	 normativo	

che	 considera	 un	 prodotto	 rischioso	 solo	 quando	 si	manifestano	 i	 suoi	 effetti	 dannosi	

sull’ambiente	 e	 sui	 consumatori.	 Nell’ambito	 più	 speciUico	 degli	 OGM,	 la	 divergenza	

normativa	tra	UE	e	USA	si	articola	 in	approcci	normativi	radicalmente	diversi	verso	gli	

Organismi	 Geneticamente	 ModiUicati,	 diverse	 normative,	 diverse	 istituzioni	 di	

riferimento,	le	cui	competenze	in	materia	discendono	dai	diversi	approcci	normativi.	

	 Senza	entrare	nel	merito	della	questione	della	certiUicata	o	presunta	pericolosità	

degli	OGM	per	il	consumo	umano	o	per	l’ambiente,	nell’arena	del	TTIP	si	scontrano	due	

posizioni	 opposte.	 Da	 una	 parte,	 la	 posizione	 degli	 Stati	 Uniti	 i	 quali,	 regolando	 il	

prodotto	Uinito	e	non	il	processo	produttivo,	valutano	gli	OGM	secondo	gli	stessi	criteri	

dei	prodotti	 convenzionali.	 Sono	 inoltre	 i	maggiori	produttori	 ed	esportatori	 globali	di	

OGM	 e,	 nel	 considerarli	 “sostanzialmente	 equivalenti”	 alla	 loro	 controparte	 coltivata	

convenzionalmente,	 non	 hanno	mai	 sviluppato	 una	 regolamentazione	 dedicata	 perché	

considerano	gli	OGM	come	generalmente	sicuri.	Dall’altra	parte,	la	posizione	dell’Unione	

Europea,	 che	 di	 fronte	 alla	 mancanza	 di	 conferme	 scientiUiche	 sulla	 sicurezza	 del	

prodotto	 OGM,	 attua	 un	 approccio	 di	 maggior	 precauzione	 e	 di	 conseguenza	 una	

regolamentazione	 più	 severa.	 Inoltre,	 nonostante	 alcune	 varietà	 di	 OGM	 siano	 state	

approvate	 per	 la	 coltivazione	 in	 Europa,	 sono	 pochi	 gli	 Stati	 Membri	 a	 coltivarli	 sul	
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proprio	territorio	(Spagna,	Portogallo,	Repubblica	Ceca,	Romania	e	Slovacchia),	mentre	

altri,	 come	 Austria,	 Germania	 e	 Francia,	 oppongono	 una	 sostanziale	 resistenza	

all’ingresso	di	OGM	approvati	e	non	sul	loro	territorio.		

	 A	questa	dinamica	si	aggiunge	poi	il	peso	di	una	controversia	sugli	OGM	in	sede	

WTO,	avviata	nel	2004	da	Stati	Uniti,	Canada	e	Argentina	contro	 l’Unione	Europea	per	

aver	violato	gli	accordi	commerciali	in	relazione	alle	importazioni	di	prodotti	contenenti	

OGM.	Gli	Stati	Uniti	accusavano	l’Unione	Europea	di	ridurre	le	 importazioni	di	prodotti	

OGM	attraverso	una	moratoria	sull’approvazione	dei	prodotti	OGM	ritenuta	in	violazione	

di	svariati	accordi	internazionali,	come	il	l’Accordo	Generale	sulle	Tariffe	e	il	Commercio	

del	1994	(GATT)	e	 l’Accordo	sulle	Misure	Sanitarie	e	Fitosanitarie	 	(SPS).	Ulteriori	capi	

d’accusa	 erano	 costituiti	 dalle	misure	 si	 salvaguardia	 adottate	 dagli	 Stati	Membri,	 che	

risultavano	 poi	 veri	 e	 propri	 bandi	 all’importazione	 di	 OGM	 sul	 proprio	 territorio.	 Il	

Panel,	 costituito	 nel	 2003,	 non	 è	 ancora	 giunto	 a	 una	 decisione	 Uinale	 sulla	 questione.	

Tuttavia,	nel	2006	 sono	 state	pubblicate	 le	 conclusioni	dell’Interim	Report	nel	quale	 il	

Panel,	 pur	 dichiarando	 illegittima	 la	moratoria	 dell’UE	 e	 i	 bandi	 individuali	 degli	 Stati	

Membri	 e	 sollecitando	 l’UE	 a	 procedere	 con	 le	 dovute	 procedure	 di	 approvazione	

secondo	 i	 tempi	 previsti,	 non	 è	 entrato	 nel	merito	 alla	 natura,	 alla	 pericolosità	 o	 alla	

salubrità	 dei	 prodotti	 OGM	 o	 della	 legittimazione	 dell’UE	 ad	 avvalersi	 di	 proprie	

procedure	di	controllo	e	di	approvazione	dei	prodotti	OGM.	Nonostante	la	moratoria	sia	

stata	 sospesa	 nel	 2004,	 gli	 Stati	 Uniti	 accusano	 ancora	 l’Unione	 Europea	 di	 applicare	

norme	 discriminanti	 per	 l’etichettatura	 e	 la	 tracciabilità	 del	 prodotto	 OGM	 che	

rallentano	 o	 impediscono	 l’approvazione	 ad	 importare	 e	 coltivare	 OGM	 statunitensi	 e	

non	solo	sul	suolo	europeo	(USTR,	2014).	Il	TTIP	costituisce	senza	dubbio	un’occasione	

unica	per	gli	 Stati	Uniti	per	 sUidare	 le	barriere	non	 tariffarie	 europee	nell’ambito	degli	

OGM	 e	 incrementare	 le	 esportazioni	 di	 prodotti	 OGM	 verso	 l’Unione	 Europea	 (Dudek,	

2014:118).	Dal	canto	suo,	l’UE	ha	ripetutamente	dichiarato	che	il	TTIP	non	modiUicherà	

le	regolamentazioni	sugli	OGM,	né	le	procedure	di	controllo	e	di	approvazione	vigenti	in	

Europa,	rendendo	gli	OGM	uno	dei	temi	più	politicizzati	e	controversi	nelle	negoziazioni	

del	TTIP.	

	 Nonostante	 le	 rassicurazioni	 da	 parte	 dei	 Capi	 Negoziatori	 che	 il	 TTIP	 non	

comprometterà	 i	 livelli	di	protezione	garantiti	 in	Europea	dal	Principio	di	Precauzione,	
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associazioni	come	l’Institute	for	Agriculture	and	Trade	Policy	(IATP)	e	Corporate	Europe	

Observatory	(CEO)	hanno	denunciato,	sulla	base	di	documenti	negoziali	 fatte	 trapelare	

in	rete,	la	pesante	inUluenza	dell’industria	agroalimentare	statunitense	e	non	solo,	che	sta	

portando	 avanti	 una	 costante	 attività	 di	 lobbying	 sui	 negoziatori	 da	 ancora	 prima	 che	

cominciassero	 le	 negoziazioni.	 Corporate	 Europe	 Observatory	 ha	 riscontrato	 come	 la	

gran	parte	degli	 incontri	avuti	dalla	Commissione	Europea	con	gli	stakeholders,	quindi	

con	rappresentanti	dell’industria,	della	società	civile	e	dei	sindacati,	siano	avvenuti	con	

esponenti	 dell’industria	 agroalimentare	 e	 a	 porte	 chiuse	 (CEO,	 2014a).	Resta	 il	 timore	

che	il	TTIP	possa	portare	a	una	convergenza	normativa	tendente	verso	un	minor	livello	

di	protezione	dei	consumatori	europei,	spingendo	all’eliminazione	o	neutralizzazione	di	

regolamentazioni	e	standard	alimentari	legittimi	ma	visti	dalle	industrie	agroalimentari	

come	 un	 ostacolo	 al	 commercio.	 L’analisi	 della	 proposta	 testuale	 per	 il	 capitolo	 sulle	

Misure	 Sanitarie	 e	 Fitosanitarie	 trapelata	 in	 rete	 e	 diffusa	 da	 IATP,	 sembra	 avallare	 i	

timori	 che	 l’agenda	 delle	 industrie	 agroalimentari	 e	 non	 solo	 venga	 realizzata	 nelle	

disposizioni	 del	 futuro	 accordo	 (Suppan,	 2014).	 La	 società	 civile	 teme	 inoltre	 la	

possibilità	che	il	TTIP	possa	costituire	una	minaccia	per	il	Principio	di	Precauzione	che	

tutela	 i	 consumatori	 europei,	 impedendo	 di	 fatto	 l’importazione	 di	 carne	 bovina	 agli	

ormoni,	l’uso	di	antibiotici	nel	foraggio	animale	o	la	diffusione	di	OGM	nell’agricoltura	e	

nell’alimentazione	europee.	

	 Nasce	proprio	da	questo	scontro	di	interessi	la	curiosità	di	indagare,	oltre	che	sul	

processo	negoziale	del	TTIP,	sulle	diverse	regolamentazioni	in	vigore	nell’UE	e	negli	USA	

sul	tema	della	sicurezza	alimentare,	sugli	approcci	normativi	che	stanno	alla	base	di	tali	

regolamentazioni	e	sull’evoluzione	degli	atteggiamenti	di	precauzione	normativa	tenuti	

nei	 decenni	 dall’Unione	 Europea	 e	 dagli	 Stati	 Uniti,	 per	 poi	 compiere	 un’excursus	

normativo	più	preciso	sul	tema	degli	OGM	in	Europa	e	negli	Stati	Uniti.	 	Per	concludere,	

la	 ricerca	 compiuta	 sul	 processo	 di	 negoziazione	 del	 TTIP,	 sulle	 sue	 dinamiche	 e	 sui	

diversi	attori	coinvolti	da	una	parte,	e	sulle	diverse	regolamentazioni	dell’UE	e	degli	USA	

in	materia	di	sicurezza	alimentare	e	OGM	dall’altra,	ha	portato	ad	alcune	considerazioni.	

	 In	 virtù	 dell’importanza	 economica	 e	 del	 livello	 di	 ambizione	 che	 i	 negoziatori	

stanno	portando	avanti	nel	corso	delle	trattative,	degli	attori	coinvolti	e	dell’ampiezza	e	

profondità	dei	 temi	 trattati,	 il	TTIP	risulta	come	un	 trattato	senza	precedenti.	Se	verrà	
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concluso	in	maniera	soddisfacente,	ovvero	abolendo	tutti	i	dazi	doganali	e	livellando	gli	

ostacoli	non	tariffari	in	tutti	i	settori	in	cui	si	propone	di	farlo,	il	TTIP	creerà	un’area	di	

libero	 scambio	 tra	 le	 più	 produttive	 al	 mondo	 e	 inUluenzerà	 da	 un	 punto	 di	 vista	

normativo	anche	i	Paesi	Terzi	che	hanno	rapporti	commerciali	con	l’area	transatlantica.	

Sia	 l’UE,	sia	gli	USA	hanno	interessi	e	obiettivi	che	 intendono	realizzare	nel	corso	delle	

negoziazioni	 e	 questo	 vale	 anche	 per	 le	 regolamentazioni	 in	 materia	 di	 sicurezza	

alimentare	 oggetto	 di	 questa	 tesi.	 Ciò	 che	 distingue	 il	 TTIP	 da	 altri	 accordi	 bilaterali,	

come	 l’Accordo	Economico	e	Commerciale	Globale	(CETA)	raggiunto	tra	UE	e	Canada	o	

aree	 di	 libero	 scambio	 come	 il	 NAFTA,	 è	 l’ampia	 gamma	 di	 attori	 coinvolti	 nella	

discussione	 grazie	 alle	 iniziative	 di	 trasparenza,	 almeno	 nominale,	 e	 coinvolgimento	

degli	 stakeholder	 intraprese	 dalla	 Commissione	 Europea	 come	 le	 industrie,	 la	 società	

civile	e	i	cittadini.		

	 Per	 quanto	 riguarda	 la	 cooperazione	 alla	 regolamentazione,	 non	 è	 tuttavia	

scontato	 che	 si	 riesca	 ad	 ottenere	 un	 risultato	 ambizioso	 in	 tutti	 i	 settori	 coinvolti,	 in	

special	modo	per	quanto	riguarda	le	Misure	Sanitarie	e	Fitosanitarie,	la	cui	attuazione	da	

parte	di	Unione	Europea	e	Stati	Uniti	discende	da	radicati	approcci	normativi,	formatisi	a	

seconda	dei	rispettivi	contesti	storici,	economici	e	sociali.	Pertanto	è	improbabile	che	il	

TTIP	possa	modiUicare	direttamente	gli	approcci	normativi	e	le	regolamentazioni	con	cui	

le	 due	 Parti	 stabiliscono	 i	 rispettivi	 livelli	 di	 protezione	 dei	 propri	 cittadini,	 ovvero	

tradursi	 in	 regolamentazioni	 più	 severe	 negli	 Stati	 Uniti	 o	 arrivare	 compromettere	 il	

Principio	 di	 Precauzione	 in	 Europa.	 Per	 quanto	 riguarda	 gli	 OGM,	 improbabile	 che	

attraverso	 le	 negoziazioni	 si	 possano	 conciliare	 le	 diverse	 percezioni	 di	 rischio	 che	

separano	 l’Unione	 Europea	 e	 gli	 Stati	 Uniti	 in	merito	 all’argomento.	 Tuttavia,	 sarebbe	

ingenuo	 non	 tenere	 in	 considerazione	 i	 possibili	 effetti	 indiretti	 o	 futuri	 sul	

comportamento	 delle	 Parti	 riguardo	 i	 prodotti	 OGM;	 alcune	 conseguenze	 del	 dialogo	

sugli	OGM	nel	TTIP	sono	infatti	già	visibili.		La	prima	consiste	in	un	aumento	sostanziale	

del	 numero	 di	 Decisioni	 di	 Esecuzione	 della	 Commissione	 Europea	 per	 autorizzare	 o	

rinnovare	l’autorizzazione	di	prodotti	OGM	nel	2015,	rispetto	agli	anni	precedenti.	Fino	

al	 2013,	 le	 varietà	 di	 OGM	 approvate	 dalla	 Commissione	 con	 Decisioni	 di	 Esecuzione	

ammontavano	 in	 totale	 a	 52,	 con	 un	 andamento	 di	 4	 Decisioni	 adottate	 nel	 2012,	 6	

Decisioni	adottate	nel	2013	e	nessuna	nel	2014.	Questo	trend	ha	subito	un	netto	rialzo	

nel	2015,	con	ben	19	Decisioni	di	Esecuzione	per	l’autorizzazione	o	il	rinnovo	di	prodotti	
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OGM;	dal	momento	che	la	procedura	di	approvazione	dei	prodotti	OGM	non	sembra	aver	

subito	modiUiche	 negli	 ultimi	 anni,	 una	 riduzione	 così	 drastica	 dei	 tempi	 di	 procedura	

suggerisce	che	l’Unione	Europea	stia	spendendo	bene	la	propria	moneta	di	scambio	nelle	

negoziazioni	 o	 che	 stia	 bilanciando	 una	 recente	 proposta	 della	 Commissione	 Europea	

riguardo	la	capacità	degli	Stati	Membri	di	restringere	o	proibire	l’uso	di	OGM	approvati	

sul	proprio	territorio.	Un	secondo	avvenimento,	riconducibile	alla	discussione	sugli	OGM	

nel	 TTIP,	 riguarda	 infatti	 la	 recente	 proposta	 della	 Commissione	 di	 modiUicare	 il	

Regolamento	 (CE)	 N.1829/2003	 relativo	 agli	 alimenti	 e	 ai	 mangimi	 geneticamente	

modiUicati,	 che	 non	 risulterà	 gradita	 ai	 negoziatori	 statunitensi.	 La	 proposta	 prevede	

infatti	di	estendere	l’autorità	degli	Stati	Membri	di	restringere	o	proibire	l’uso	di	alimenti	

e	mangimi	OGM	 in	 virtù	 di	motivazioni	 che	 vadano	 oltre	 i	 rischi	 per	 la	 salute	 umana,	

animale	 o	 ambientale.	 Tale	 proposta	 si	 aggiunge	 alla	 pre	 esistente	 autorità	 degli	 Stati	

Membri	di	restringere	o	proibire	la	coltivazione	di	OGM	approvati	dalla	Commissione	sul	

proprio	territorio.	

	 Alla	 luce	 di	 questi	 sviluppi,	 la	 tanto	 temuta	 “race	 to	 the	 bottom”	 (European	

Commission,	 2015af:22)	 delle	 regolamentazioni	 non	 sembra	 più	 tanto	 improbabile,	

almeno	nel	 suo	 raggiungimento	 indiretto.	Aprire	 le	 frontiere	 al	 commercio	di	 prodotti	

OGM	 potrebbe	 spingere	 i	 stessi	 produttori	 agricoli	 europei	 a	 domandare	 una	

deregolamentazione,	 nel	momento	 in	 cui	 si	 troveranno	 prevedibilmente	 in	 svantaggio	

competitivo	 rispetto	 alla	 produzione	 statunitense,	 o	 addirittura	 a	 fare	 pressioni	 sulla	

Commissione	per	autorizzare	più	varietà	di	OGM.	Occorre	però	tenere	presente	che	non	

si	tratta	solo	di	uno	scontro	tra	interessi	prettamente	statunitensi	contro	gli	alti	standard	

di	protezione	dei	cittadini	europei,	ma	che	un’eventuale	corsa	alla	deregolamentazione	

danneggerebbe	anche	le	recenti	iniziative	avviate	da	alcuni	Stati	Federali	e	i	movimenti	

dei	cittadini	 statunitensi	a	 favore	dell’etichettatura	dei	prodotti	OGM.	Alcuni	esponenti	

della	 società	 civile	 hanno	 constatato	 a	 ragione	 che	 non	 si	 dovrebbero	 stabilire	 nuove	

regolamentazioni	per	proteggere	la	salute	umana,	animale	e	dell’ambiente	nell’ambito	di	

accordi	commerciali	 in	cui	gli	 interessi	preponderanti	sono	quelli	dell’industria.	Questo	

in	virtù	del	 fatto	che	si	 rischia	di	 identiUicare	standard	e	normative	atte	a	proteggere	 i	

cittadini	 come	 barriere	 non	 necessarie	 e	 superUlue	 per	 il	 commercio	 e	 di	 mettere	 a	

rischio	 la	 salute	 dei	 consumatori	 e	 dell’ambiente	 in	 entrambe	 le	 sponde	 dell’Atlantico		

(Bartl&Fahey,	2014).	Nel	caso	del	TTIP	inoltre,	si	 tratta	di	un	accordo	in	cui	 l’inUluenza	
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dell’industria	agroalimentare	e	non	solo	si	è	fatta	particolarmente	sentire	nel	corso	delle	

negoziazioni,	come	denunciato	da	CEO.	Per	concludere,	appare	improbabile	che	il	TTIP	

possa	 sanare	 le	 inconciliabili	 divergenze	 normative	 delle	 Parti	 rispetto	 al	 tema	 degli	

OGM,	dato	che	nessuna	parte	rinuncerà	al	proprio	approccio	normativo	o	alla	libertà	di	

continuare	 ad	 applicarlo;	 tuttavia,	 alla	 luce	 dei	 possibili	 effetti	 del	 TTIP	 sulle	

regolamentazioni	degli	OGM,	la	speranza	è	che	le	autorità	europee	e	statunitensi	tengano	

in	considerazione	le	esigenze	e	le	aspirazioni	dei	proprio	cittadini	per	futuro	migliore	e,	

si	spera,	sostenibile.	
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INTRODUCTION	

The	economic	relationship	between	the	European	Union	and	the	United	States	is	the	

largest	 in	 the	 world	 and	 its	 complexity	 and	 scope	 are	 growing.	 Together,	 these	 two	

economies	account	for	almost	50	percent	of	the	world’s	Gross	Domestic	Product	(GDP)	

in	terms	of	value,	40	percent	in	terms	of	purchasing	power,	and	for	nearly	a	third	of	the	

world	 trade	 flows	 (European	 Commission,	 2013g).	 The	 transatlantic	 economic	

relationship	 is	 among	 the	 most	 open	 in	 the	 world,	 and	 the	 two	 markets	 are	 deeply	

integrated	 through	 large	 flows	 of	 trade	 and	 investment.	 The	 bilateral	 trade	 volume	 of	

goods	and	services	amounted	to	€702,6bn	in	2011,	while	bilateral	investment	stock	was	

€2,394tr	the	same	year.	Transatlantic	bilateral	trade	is	extremely	important	for	both	the	

EU	and	the	U.S.	In	2011,	the	EU	was	the	firs	trading	partner	of	the	U.S.,	with	a	volume	of	

17,6	percent	of	trade	in	goods,	while	Canada	was	the	second	and	China	the	third.	The	U.S.	

was	the	EU’s	second	largest	trade	partner,	with	13,9	percent	of	EU’s	total	trade	in	goods,	

with	China	being	in	the	first	position.	Traditionally,	bilateral	trade	between	the	EU	and	

the	 U.S.	 has	 been	 to	 the	 advantage	 of	 the	 EU,	 with	 €73,5bn	 in	 2011	 (European	

Commission,	2013g).		

However,	the	relative	share	of	this	bilateral	relationship	in	the	total	trade	of	the	two	

economies	 has	 been	 declining	 during	 the	 past	 decade,	 especially	 when	 looking	 at	 EU	

trade	in	goods,	both	in	terms	of	ex	ports	to	and	import	from	the	U.S.,	at	the	advantage	of	

regional	 trade	 integration	 phenomena	 (European	 Commission,	 2013g).	 Many	 factors	

have	 contributed	 to	 this	 trend,	 starting	 from	 the	 respective	 regional	 integration	

processes	that	the	two	economies	have	led.	European	Union’s	enlargements	of	2004	and	

2007,	 plus	 the	 Neighborhood	 Policy	 it	 enacted,	 contributed	 to	 boost	 trade	 with	

neighboring	 regions,	 in	 particular	 with	 Turkey	 and	 Russia,	 which	 became	 major	

economic	 partners.	 The	 U.S.,	 on	 its	 side,	 reinforced	 its	 ties	 with	 Canada	 and	 Mexico	

through	 the	North	American	 Free	Trade	Agreement	 (NAFTA)	 in	 1994.	 In	 addition,	 the	

rapid	 growth	 of	 the	 emerging	 market	 economies	 of	 Asia	 has	 been	 the	 major	 driver,	

combined	with	 regional	 processes	 external	 to	 the	EU	 and	 the	U.S.,	 China	 in	 particular.	

The	increased	competitiveness,	output,	and	export	volume	have	influenced	the	structure	

of	global	trade	flows,	thus	reducing	the	share	of	the	strongest	economies	such	as	the	EU	
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and	the	U.S.	Soon	enough,	China	represented	an	important	trading	market	for	both	the	

U.S.	and	the	EU,	rapidly	becoming	the	EU’s	largest	trading	partner.	

Another	contributor	to	the	intensification	of	regional	trade	agreements	was	the	slow	

progress,	 almost	 the	 stalling,	 of	 the	 Doha	 Development	 Agenda	 in	 the	 context	 of	 the	

World	Trade	Organization	(WTO)	multilateral	negotiations.	According	to	this	trend,	the	

rapid	economic	growth	of	Asia	had	been	followed	by	the	expansion	of	Free	Trade	Areas	

within	Asia,	and	between	both	the	EU	and	the	U.S.	with	Asian	partners,	such	as	Korea.	In	

light	 of	 these	 factors,	 the	 year	 2011	 offered	 the	 favorable	 conditions	 to	 attempt	 that	

major	 economic	 integration	 that	 was	 missing	 between	 the	 EU	 and	 the	 U.S.	 All	 the	

attempts	 to	create	a	Transatlantic	Marketplace	had	 failed	until	 that	moment	but,	 since	

the	1990s,	EU	and	U.S.	policy	makers	had	 the	awareness	 that,	 although	average	 tariffs	

between	the	European	Union	and	the	United	States	were	very	 low,	 the	real	obstacle	 to	

completely	 free	 transatlantic	 trade	 were	 administrative	 and	 regulatory	 barriers	 or	

technical	barriers	to	trade	(TBTs),	that	made	the	flow	of	goods	between	both	sides	of	the	

Atlantic	redundantly	expensive	and	thicker	than	necessary	(Tiedemann,	2014).		

Therefore,	 during	 the	 November	 2011	 U.S.-EU	 Summit	 Meeting,	 European	

Commission	 President	 José	Manuel	 Barroso,	 European	 Council	 President	 Herman	 Van	

Rompuy,	and	U.S.	President	Barack	Obama	established	the	High	Level	Working	Group	on	

Jobs	 and	 Growth	 (HLWG)	 under	 the	 auspices	 of	 the	 Transatlantic	 Economic	 Council	

(TEC),	with	the	task	of	“identifying	policies	and	measures	to	increase	U.S.-EU	trade	and	

investment	 to	 support	 mutually	 beneficial	 job	 creation,	 economic	 growth	 and	

international	competitiveness”	(HLWG,	2013).	The	Final	Report	of	the	HLWG	was	issued	

on	February	13,	2013,	and	the	conclusions	of	the	document	were	soon	endorsed	by	the	

highest	 political	 authorities	 on	 both	 sides	 of	 the	 Atlantic,	who	 undertook	 the	 internal	

procedures	necessary	to	launch	the	TTIP	negotiations.	Contrary	to	the	past,	not	only	the	

launch	of	TTIP	negotiations	received	support	at	the	highest	political	level,	but	it	was	also	

warmly	welcomed	by	the	major	business	lobby	groups	from	both	sides	of	the	Atlantic.	

The	HLWG	traced	a	roadmap	for	the	negotiations	and	recommended	that	these	would	

reach	 ambitious	 outcomes	 in	 three	 broad	 areas.	 First,	 the	 elimination	 of	 reduction	 of	

residual	tariff	barriers	on	industrial	goods,	with	the	acknowledgement	of	a	transitional	
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period	of	time	for	the	most	sensitive	products,	the	binding	of	existing	autonomous	levels	

of	 liberalization	 in	 the	 services	 field	 while,	 at	 the	 same	 time,	 achieving	 new	 market	

access,	and	the	maximum	ambition	in	terms	of	opening	up	public	procurement	at	every	

level	on	both	sides.	Second,	an	ambitious	level	of	regulatory	compatibility	for	goods	and	

services	 that	 would	 be	 the	 main	 focus	 of	 the	 negotiations,	 to	 be	 reached	 through	 a	

variety	 of	 new	 and	 innovative	 approaches	 addressing	 “behind-the-borders”	 (HLWG,	

2013:1)	 obstacles	 to	 trade,	 such	 as	 mutual	 recognition,	 harmonization	 and	 enhanced	

cooperation	 between	 regulators.	 Concerning	 tariff	 barriers	 on	 trade	 of	 agricultural	

goods,	 the	 HLWG	 Report	 aimed	 at	 a	 progressive	 and	 substantial	 reduction,	 while	

identified	 key	 sectors	 were	 automotive,	 machine-tools,	 electrotechnical	 goods,	

chemicals,	 and	 nanotechnologies.	 In	 the	 field	 of	 services,	 financial	 services,	 health	

services,	 transport,	 IT,	 telecommunications,	 and	 aeronautics	 were	 the	 main	 aim	 of	

liberalization.	 Third,	 the	 HLWG	 Report	 maintained	 the	 importance	 of	 the	 two	 sides	

developing	 common	 rules	 in	 areas	 that,	 given	 the	 size	 and	 the	 magnitude	 of	 the	

transatlantic	 relationship,	 would	 not	 only	 have	 a	 bilateral	 relevance,	 but	 would	 also	

contribute	to	the	strengthening	of	the	multilateral	 trading	system;	some	of	those	areas	

were	 Intellectual	 Property	 Rights,	 Environment	 and	 Labor,	 Raw	Materials	 and	 Energy,	

Competition,	and	Transparency.		

At	 the	 present	 time,	 negotiations	 proceed	 at	 good	 pace,	 with	 eleven	 negotiation	

rounds	concluded	so	far.	Both	sides	originally	set	an	ambitious	timetable,	hoping	that	the	

negotiations	 would	 be	 concluded	 within	 18-24	 months	 after	 their	 beginning	 (Webb,	

2015).	 Such	 timescale	 obviously	 proved	 to	 be	 too	 optimistic	 and	 the	 new	 objective	

became	 reaching	 an	 agreement	 under	 the	 current	 U.S.	 Administration.	 Nevertheless,	

according	to	the	Chief	Negotiators,	Ignacio	Garcia	Bercero		for	the	European	Commission	

and	Dan	Mullaney	for	the	U.S.	Trade	Representative,	good	progress	has	been	made	in	all	

sectors,	 although	 much	 work	 needs	 to	 done	 to	 conclude	 the	 agreement.Much	 of	 the	

negotiating	 effort	 has	 been	 devoted	 to	 reducing	 non-tariff	 barriers	 to	 trade	 with	 the	

objective	of	harmonizing	regulation	and	standards	when	these	are	considered	necessary,	

and	 eliminating	 them	 in	 areas	 where	 they	 are	 not.	 In	 particular,	 “Regulatory	

Cooperation”	 Chapter	 has	 the	 general	 objectives	 of	 reinforcing	 regulatory	 cooperation	

while	 pursuing	 a	 high	 level	 of	 protection	 for	 both	 Parties,	 reducing	 “unnecessarily	

burdensome,	 duplicative	 or	 divergent	 regulatory	 requirements	 affecting	 trade	 and	
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investment”	 (European	 Commission,	 2015o:2),	 and	 promoting	 a	 transparent	 and	

predictable	 regulatory	 environment.	 Its	 content	 provides	 the	 basis	 and	 framework	 for	

cooperation	 among	 regulators	 in	 areas	 or	 sectors	 of	 common	 interest,	 without	

restricting	 “the	 right	 of	 each	 Party	 to	 maintain,	 adopt	 or	 apply	 timely	 measures	 to	

achieve	 legitimate	 public	 policy	 objectives”	 (European	 Commission,	 2015o:2),	 such	 as	

public	health,	social	security,	and	the	environment.	As	soon	as	 information	about	TTIP	

and	 the	 HLWG	 Final	 Report	 leaked,	 mounting	 criticism	 arose	 from	 citizens	 and	 civil	

society,	 regarding	 the	 inclusion	of	 some	controversial	 topics	 in	 the	agreement,	 such	as		

agriculture	and	food-related	issues.	The	focus	of	the	present	work	therefore	is	on	food-

Related	issues,	which	will	be	addressed	in	the	“Sanitary	and	Phytosanitary	(SPS)	Issues”	

chapter	of	 the	 future	TTIP	agreement,	 and	 specifically	on	one	of	 the	most	 contentious	

topics,	namely	Genetically-Modified	Organisms.	

At	the	center	of	the	long-standing	EU-U.S.	controversy,	there	are	divergent	positions,	

regulatory	approaches,	 and	deriving	 regulations	of	GMOs	 that	 largely	diverge	between	

the	 two	 sides	 of	 the	 Atlantic.	 The	 U.S.	 is	 the	 largest	 producer	 of	 Genetically-Modified	

crops	 in	 the	 world	 and	 hosts	 the	 major	 companies	 of	 seed	 producers.	 When	 the	

discussion	 on	 regulating	 biotechnology	 started	 in	 the	 late	 1980s,	 it	 was	 decided	 to	

regulate	 the	 product	 rather	 than	 the	 process	 (Dudek,	 2014).	 This	 led	 to	 considering	

Genetically-Modified	 products	 to	 be	 the	 same	 as	 non-Genetically-Modified	 products,	

therefore	 there	 was	 no	 distinct	 regulatory	 regime	 for	 GMOs,	 which	 ended	 up	 being	

subject	 to	 the	 same	 rules	 as	 conventional	 products,	 establishing	 what	 is	 today	 called	

“substantial	 equivalence”	 (Gernstetter	 et	 al.,	 2013:23).	 In	 addition,	 the	 U.S.	 adopted	 a	

preventive	approach,	which	focused	on	actual	rather	than	possible	risks.	

	 In	the	EU,	the	situation	was	completely	different.	Genetically-Modified	crops	are	

strictly	regulated	and,	even	though	the	EU	has	approved	certain	GM	varieties,	 retailers	

have	 collectively	 refused	 to	 sell	 GM	 products	 in	 their	 stores	 for	 more	 than	 a	 decade	

(Webb,	2015).	Starting	from	a	completely	opposite	perspective	compared	to	the	U.S.,	the	

regulatory	 focus	 sought	 to	 regulate	 the	 producing	 process	 rather	 than	 the	 product,	

therefore	 Genetically-Modified	 products	 were	 regarded	 as	 distinct	 from	 conventional	

products.	 While	 U.S.	 regulations	 do	 not	 make	 any	 distinction	 between	 GM	 and	

conventional	 products,	 the	 EU	 has	 traditionally	 had	 stricter	 regulations	 for	 the	
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cultivation,	 importation,	 and	marketing	of	Genetically-Modified	Organisms.	As	a	 result,	

specific	 regulations	 were	 created	 to	 address	 GM	 products	 and	 products	 whose	

production	 involved	 the	use	of	GMOs	 (Dudek,	 2014).	The	 approach	of	 the	EU	 towards	

GMOs	was	of	precaution,	taking	into	consideration	probable	rather	than	actual	risks	for	

consumers,	 animal	 health,	 and	 the	 environment.	 This	 led	 to	 GMOs	 regulations	 being	

largely	 regarded	 as	 “sound	 public	 health	 policymaking”	 (Sierra	 Club,	 2013).	 Public	

resistance	to	GMOs	cultivation	in	Europe	grew	consistently	in	time,	as	demonstrated	by	

the	 low	number	 of	 authorizations	 for	 cultivation,	 leading	 to	 a	de	 facto	moratorium	on	

approval	of	GMOs	for	cultivation	in	the	EU	and	to	the	introduction	of	safeguard	clauses		

by	some	Member	States	to	prevent	the	placing	on	the	market	and	use	on	their	territory	

of	the	only	authorized	GM	crop	in	EU.	The	ban	on	GMOs	imports	lasted	until	2004,	when	

the	U.S.	together	with	Canada	and	Argetina,	filed	a	formal	complaint	to	the	WTO.	

	 Genetically-Modified	 Organisms	 therefore	 constitute	 a	 delicate	 issue	 in	 TTIP	

negotiations	and	the	divergency	of	EU	and	U.S.	regulations	on	the	subject	will	likely	be	a	

great	 obstacle	 for	 the	 negotiators.	 European	 organizations	 for	 consumer	 and	

environmental	safety	denounced	TTIP	as	a	“Trojan	Horse”	(IATP	et	al.,	2015),	which	will	

get	 rid	 of	 the	 precautionary	 principle,	 endanger	 European	 regulations	 on	 the	 subject,	

and	 force	 the	EU	to	 import	and	grow	GM	plants,	 regardless	 for	 the	current	 food	safety	

regulations.	 Although	 a	 possible	 outcome	 of	 the	 negotiations	 is	 hard	 to	 predict,	

nevertheless	 some	 issues	 within	 the	 topic	 of	 GMOs	 are	 likely	 to	 be	 source	 of	

confrontation	between	the	negotiators.	

	 First,	 negotiators	 will	 have	 to	 deal	 with	 the	 difference	 in	 risk	 perceptions	

between	 European	 and	 U.S.	 consumers,	 which	 can	 be	 summarized	 by	 affirming	 that	

American	 citizens	have	 traditionally	placed	a	great	deal	of	 trust	 in	 their	 governmental	

agencies	dealing	with	food	safety,	while	European	consumers	have	been	typically	more	

risk	 adverse	 regarding	 food	 safety,	 and	 have	 traditionally	 had	 less	 confidence	 in	

European	food	policies.	Although	both	the	EU	and	the	U.S.	regulatory	authorities	aimed	

at	 achieving	 a	 high	 level	 of	 consumer	 protection,	 their	 regulatory	 approach	 broadly	

differed.		
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	 Second,	the	official	attitude	towards	GM	products	of	the	negotiating	sides,	and	the	

consequent	 risk	 regulations,	 have	 traditionally	 differed	 completely.	 U.S.	 regulations	 do	

not	 distinguish	 between	 GM	 and	 non-GM	 products,	 nor	 require	 labeling	 of	 products	

containing	or	deriving	from	GMOs.	GM	crops	or	foods	and	feeds	are	considered	as	safe	as	

conventionally-grown	plants.	In	the	U.S.,	GM	food	regulations	are	based	on	the	concept	of	

substantial	equivalence,	which	assumes	that	in	order	to	be	equivalent,	a	GM	food	needs	

to	 contain	 similar	 amounts	 of	 nutritional	 components	 as	 its	 conventional	 counterpart	

(Fagan,	 Antoniou,	 Robinson,	 2014).	 On	 the	 other	 hand,	 the	 EU’s	 adoption	 of	 the	

precautionary	 principle	 allows	 for	 considerations	 of	 scientific	 uncertainty	 in	 risk	

assessments,	and	public	and	consumer	protection	is	kept	into	great	consideration,	when	

it	 comes	 to	GM	 regulations.	 Scientific	 uncertainty	 on	 the	 possible	 harmful	 effects,	 and	

absence	of	scientific	recognized	benefits,	contributed	to	a	stricter	set	of	regulations	on	

the	cultivation,	importation,	and	sales	of	GM	products.			

	 Third,	 the	 issue	 of	mandatory	 labeling	 of	GMOs	will	 likely	 constitute	 a	 point	 of	

contention	between	 the	EU	and	 the	U.S.	 In	 the	U.S.,	 due	 to	 the	 substantial	 equivalence	

approach,	 there	 are	 no	 federal	 regulations	 on	 GMOs	 labeling,	 and	 early	 attempts	 by	

single	federal	states	and	environmental	and	health	food	advocate	organizations	to	pass	

legislation	requiring	the	labeling	of	GMOs	in	food	have	failed.	Labeling	is	currently	only	

voluntary	under	U.S	laws.	In	the	EU,	on	the	contrary,	“any	product	produced	from	GMOs,	

meaning	derived	whole	or	in	part,	from	GMOs,	but	not	containing	or	consisting	of	GMOs”	

(Official	 Journal	 of	 the	 European	 Union	 2003:	 Art	 3:2),	 must	 be	 labeled.	 Labeling	

requirements	were	early	introduced	when	lobby	groups	for	GMOs	realized	that	several	

Member	States	and	members	of	the	European	Parliament	would	not	allow	GMOs	unless	

mandatory	labeling	was	introduced	(Dudek,	2014:113).	

	 Last	but	not	least,	the	recent	proposal	of	the	European	Commission	to	amend	the	

Regulation	 (EC)	 1829/2003	 on	 Genetically-Modified	 food	 and	 feed	might	 not	 be	 fully	

appreciated	by	U.S.	negotiators.	The	European	Commission	recently	made	the	proposal	

of	extending	the	authority	of	Member	States	to	restrict	or	prohibit	also	the	use,	on	part	

of	all	of	their	territories	of	GM	food	and	feed,	for	compelling	reasons	other	than	the	risks	

to	 human	 or	 animal	 health	 and	 the	 environment.	 The	 proposal	 aimed	 to	 mirror	 the	

rights	already	given	to	Member	States	with	respect	of	the	cultivation	of	GMOs,	and	cover	
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a	 far	 greater	 number	 of	 granted	 authorizations,	 namely	 those	 for	 GM	 food	 and	 feed,	

which	constitute	the	majority	of	GMOs	authorizations.		

	 To	 conclude,	 a	 few	 considerations	 need	 to	 be	 made	 regarding	 agribusiness	

interests	 and	 their	 influence	 on	TTIP	negotiations.	 In	 the	 context	 of	 an	 ambitious	 and	

comprehensive	trade	agreement	with	the	aim	of	eliminating	tariff	and	non-tariff	barriers	

to	 trade,	 SPS	 issues	 and	 the	 agricultural	 and	 food	 sector	 have	 arisen	 among	 the	most	

contentious	 topics	 of	 the	 negotiations.	 In	 the	 eyes	 of	many	 stakeholders	 dealing	with	

Genetically-Modified	Organisms’	production	and	exports,	namely	industry	and	industry	

interest	 groups,	 a	 dangerous	 equation	has	materialized:	 that	 food	 safety	 and	 standard	

regulations	are	considered	as	non-tariff	barriers	to	trade,	therefore	are	an	obstacle	that	

must	be	eliminated	as	a	result	of	 the	negotiations.	 In	particular,	exports	of	genetically-

modified	products	have	constituted	a	 controversial	 issue	between	 the	EU	and	 the	U.S.,	

even	 leading	 to	a	WTO	dispute,	and	occupy	 the	highest	priority	 for	U.S.	agribusinesses	

and	biotech	companies.	(CEO,	2013a)	

	 For	 this	 reason,	 although	 the	 balance	 of	 this	 work	 might	 appear	 sometimes	

leaning	 towards	 the	European	Union,	 it	 is	 important	 to	keep	 in	mind	 that,	 as	much	as	

there	 are	 many	 food-related	 concerns	 deriving	 from	 TTIP	 negotiations	 for	 European	

citizens,	 the	same	can	be	affirmed	for	American	citizens.	 If	European	citizens	 fears	are	

directed	 towards	 Genetically-Modified	 foods	 and	 crops,	 livestock	 antibiotics	 and	

hormones,	 ractopamine	 in	 pork	 meat,	 chemically-washed	 poultry,	 and	 chemical	 in	

agriculture,	 just	 to	mention	a	 few,	U.S.	 consumers’	 concerns	matter	 as	well.	 Center	 for	

Food	Safety	provided	a	brief	catalogue	of	TTIP	potential	 threats	to	U.S.	 food	standards,	

which	included	the	prohibition	of	imports	of	beef	from	the	EU,	provided	that	it	was	feed	

with	ruminant	materials,	to	avoid	the	risk	of	“Mad	Cow”	disease	transmission,	the	zero-

tolerance	 policy	 towards	 Listeria	 and	 E.coli	 bacterias,	 which	 limits	 U.S	 imports	 of	

European	raw-milk	cheeses,	and	U.S.	Buy	Local	policies,	which	encouraged	school	lunch	

programs	to	 include	products	 from	local	 farmers,	 that	are	targeted	by	the	EU	trying	to	

access	 U.S.	 public	 procurement	 rules	 for	 all	 goods	 and	 in	 all	 government	 levels.	 In	

addition,	 the	 recent	 labeling	 initiatives	 promoted	 by	 Federal	 States,	 despite	 failing,	

provide	the	evidence	that	the	opinion	of	American	citizens	is	changing,	maybe	also	due	

to	 the	 influence	 of	 Europeans	 historical	 skepticism	 towards	 GMOs.	 In	 conclusion,	 the	
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issue	of	GMOs	in	TTIP	is	heavily	influenced	by	various	political	and	economic	interests	

but	 the	 conflict	 can	 not	 be	 described	 as	 happening	 between	 U.S.	 biotech	 industries	

against	 European	 consumers.	 Rather	 it	 has	 to	 be	 recognized	 that	 this	 conflict	 is	

happening	between	transnational	categories,	namely	multinational	industries’	interests	

and	national	regulations,	voted	and	promoted	by	citizens	and	consumers	of	both	sides	of	

the	Atlantic.	

	 The	 thesis	 is	 composed	 by	 three	 chapters.	 In	 the	 first	 chapter,	 an	 historical	

overview	 of	 the	 EU-U.S.	 economic	 relationship	 and	 the	 attempts	 to	 create	 a	 Free	

Transatlantic	Marketplace	is	followed	by	the	analysis	of	the	competence	of	the	European	

institutions	to	negotiate	this	agreement,	from	the	evolution	of	the	Common	Commercial	

Policy	 to	 the	 role	 and	 powers	 of	 the	 European	 Parliament	 in	 the	 context	 of	 trade	

agreement	 negotiation.	 The	 second	 chapter	 deals	 with	 the	 Transatlantic	 Trade	 and	

Investment	Partnership,	from	the	establishment	of	the	High	Level	Working	Group	to	the	

creation	of	the	Negotiating	Mandate	by	the	European	Commission.	The	eleven	rounds	of	

negotiations	 are	 also	 described.	 Then,	 the	 chapter	 continues	with	 an	 overview	 of	 the	

main	impact	assessment	studies	on	the	possible	economic	and	environmental	impacts	of	

TTIP.	The	third	and	last	chapter	addresses	the	issue	of	food-related	issues,	starting	with	

the	 evolution	 of	 the	 regulatory	 policy	 in	 the	 EU	 and	 in	 the	 U.S.	 until	 the	 current	

regulatory	 divergence	 on	GMOs	 regulations.	 An	 analysis	 of	 the	 textual	 proposal	 of	 the	

European	Commission	 for	a	SPS	 chapter	 follows.	To	 conclude,	 the	GMOs	chapter	deals	

with	 agribusiness	 influence	 in	 TTIP	 negotiations	 and	 the	 likely	 regulatory	 issues	 on	

GMOs	that	will	be	discussed	in	TTIP	negotiations.	
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CHAPTER	1	-	EU-U.S.	ECONOMIC	RELATIONSHIP:	THE	CREATION	OF	A	

TRANSATLANTIC	MARKETPLACE	

1.1	EU-U.S.	economic	relationship:	the	creation	of	a	Transatlantic	marketplace	

1.1.1	EU-U.S.	economic	relationship:	the	creation	of	a	Transatlantic	Marketplace	

The	 bilateral	 economic	 relationship	 between	 the	 United	 States	 and	 the	 European	

Union	is	the	largest	in	the	world,	and	it	is	still	growing.	It	has	broadened	as	the	European	

Union	proceeded	with	its	expansion	to	the	present	28	Member	States	and	the	ties	have	

grown	in	complexity,	covering	more	and	more	types	of	financial	and	trade	activities	that	

made	the	two	economies	increasingly	interdependent.	The	combined	population	of	the	

United	 States	 and	 the	 European	 Union	 accounts	 for	 roughly	 800	million	 people,	 who	

produced	a	combined	gross	domestic	product	that	was	almost	equivalent	to	over	40%	of	

world	 GDP	 in	 2012	 (Cooper,	 2014).	 The	 total	 trade	 in	 goods	 of	 the	 two	 economies	

represents	 about	 47%	of	 all	world	 trade	 and,	 in	 terms	 of	 trade	 in	 goods	 and	 services	

combined,	the	European	Union	is	the	largest	trading	partner	of	the	United	States.	At	the	

same	time,	 the	United	States	 is	 the	 largest	 trading	partner	of	 the	European	Union	as	a	

whole.		

The	importance	of	this	relationship	is	reflected	in	its	weight	as	major	factor	in	policy	

considerations	 in	 the	 United	 States,	 as	 the	 European	 Union	 and	 its	 members	 are	

influential	 participants	 of	 the	 World	 Trade	 Organization	 (WTO),	 the	 Organization	 for	

Economic	 Cooperation	 and	 Development	 (OECD),	 the	 International	 Monetary	 Fund	

(IMF),	 and	 the	World	Bank.	Despite	 the	 tightness	 of	 such	 a	 relationship,	 or	maybe	 for	

that	 reason,	 policy	 tensions	 arose	 and	 led	 to	 bilateral	 trade	 disputes,	 reflecting	 the	

complexity	 and	 the	 growing	 integration	 of	 an	 economic	 relationship	 that	 still	 remains	

dynamic	 and	 likely	 to	 grow	 in	 importance.	 Assuming	 that	 the	 trends	 towards	

globalization	 and	 the	 enlargement	 of	 the	 European	 Union	 continue,	 more	 trade	 and	

investment	 barriers	 will	 be	 forced	 to	 fall,	 and	 the	 expanded	 relationship	 will	 bring	

economic	 benefits	 and	 greater	 investment	 opportunities	 to	 both	 economic	 partners.	

Decision	 and	 policy	makers	 on	 both	 sides	 of	 the	Atlantic	 appear	 to	 agree	with	 such	 a	
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point	of	view,	since	in	2013	the	United	Stated	and	the	European	Union	have	embarked	

on	an	effort	to	bind	their	economies	even	more	tightly,	starting	negotiations	to	create	a	

free	trade	agreement	called	the	Transatlantic	Trade	and	Investment	Partnership	(TTIP).	

The	idea	of	a	Transatlantic	Free	Trade	Area,	or	at	least	of	a	Transatlantic	Marketplace,	

gained	momentum	during	the	mid-1990s,	in	response	to	the	concern	of	senior	figures	on	

both	 sides	of	 the	Atlantic	 that,	 once	 the	 joint	 interests	 that	had	held	 the	United	States	

and	the	European	Union	together	during	the	Cold	War	would	cease	to	exist,	this	special	

partnership	 could	 fade	 away.	 Prominent	 among	 these	 figures	 were	 the	 then	 German	

foreign	 secretary	 Klaus	 Kinkel	 and	 the	 then	 British	 secretary	Malcolm	 Rifkind,	whose	

support	of	 the	Transatlantic	project	brought	 to	 the	 tangible	outcome	of	 the	1995	New	

Transatlantic	Agenda		(NTA)	and	the	Joint	EU-U.S.	Action	Plan	in	Madrid	(Hindley,	1999).	

Among	 the	 four	 priority	 areas	 for	 cooperation	 concerning	 global	 issues	 such	 as	 the	

promotion	of	peace	and	stability	and	the	response	to	global	challenges	like	international	

crime	and	 terrorism,	 the	economic	chapter	was	 the	most	ambitious	of	 the	 four,	 calling	

for	 both	 the	 strengthening	 of	 the	 multilateral	 trading	 system	 and	 the	 creation	 of	 a	

“Transatlantic	Marketplace”	focused	on	bilateral	regulatory	cooperation	(Pollack,	2003).	

Whilst	the	NTA	was	in	many	ways	considered	an	attempt	to	anchor	the	European	Union	

to	the	United	States	(Allinson,	2014)	and	provided	new	governance	mechanisms	to	help	

drive,	coordinate	and	implement	the	agenda	of	 transatlantic	relations	between	the	EU-

U.S.	Summits,	 it	did	not	mention	a	Free	Trade	Area	as	such,	preferring	to	use	the	more	

general	term	“Transatlantic	Marketplace”	(Hindley,	1999:1).		

In	 1998,	 the	 drive	 for	 a	 closer	 transatlantic	 economic	 relationship	 was	 revived,	

partially	due	to	the	realization	that	cooperation	in	many	policy	areas	had	fallen	short	of	

initial	expectations.	In	spite	of	the	New	Transatlantic	Agenda	and	the	Joint	Action	Plan,	

high-profile	 trade	 disputes,	 such	 as	 those	 on	 bananas,	 beef,	 and	 extraterritorial	

sanctions,	 continued	 and	 highlighted	 the	 need	 for	 improved	 commitment	 in	 order	 to	

facilitate	 economic	 exchange	 and	mitigate	 conflict	 (Pollack,	 2003).	 In	 that	 context,	 the	

European	Commission	 tried	 to	 realize	 the	 idea	of	a	 transatlantic	marketplace	with	 the	

draft	 proposal	 to	 the	 Council	 of	 Ministers	 entitled	 “The	 New	 Transatlantic	

Marketplace”(Hindley,	1999:1).	This	draft	again	did	not	imply	the	creation	of	a	free	trade	

area,	at	least	not	for	goods,	but	it	did	propose	the	elimination	of	all	tariffs	on	industrial	
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products	 under	 some	 conditions.	 First,	 a	 sufficient	 number	 of	 third	 countries	 were	

supposed	 to	 abolish	 their	 tariffs	 as	 well,	 second,	 the	 inclusion	 of	 a	 free	 trade	 area	 in	

services	between	 the	 two	parties,	and	 finally	 the	elimination	of	a	number	of	non-tariff	

barriers	to	trade	in	goods	between	the	European	Union	and	the	United	States.	The	New	

Transatlantic	proposal	was	vetoed	by	France,	which	put	an	end	to	it,	whilst	it	is	still	not	

clear	 whether	 because	 of	 the	 fear	 that	 bilateral	 EU-U.S.	 talks	 could	 undermine	 the	

multilateral	process	of	 trade	 liberalization	within	 the	World	Trade	Organization	or	 for	

the	determination	to	protect	its	own	audio-visual	services	sector	from	any	liberalization	

attempt	(Pollack,	2013).	

In	September	of	the	same	year,	however,	the	Commission	approved	a	draft	Action	Plan	

for	 a	 Transatlantic	 Economic	 Partnership	 (TEP),	 following	 an	 agreement	 on	 a	 joint	

statement	 at	 the	 EU-U.S.	 Summit	 in	 London	 some	 months	 earlier.	 The	 Action	 Plan	

included	both	multilateral	and	bilateral	elements,	such	as	 the	bilateral	core	element	of	

tackling	 regulatory	 barriers	 between	 the	 European	 Union	 and	 the	 United	 Stated	 that	

were	 considered	 as	 main	 obstacles	 to	 transatlantic	 business,	 and	 the	 willingness	 to	

further	stimulate	multilateral	liberalization,	particularly	within	the	frame	of	the	WTO.	It	

focused	 more	 directly	 than	 the	 NTA	 on	 regulatory	 cooperation	 and	 on	 the	 possible	

harmonization	of	 standards	as	a	way	 to	remove	 technical	barriers	 to	 trade,	and	 it	also	

committed	both	sides	to	negotiations	in	specific	trade	areas,	such	as	services,	intellectual	

property,	 food	 safety	 and	biotechnology.	An	 innovative	 aspect	 of	 the	 proposal	was	 the	

Commission’s	 determination	 to	 integrate	 delicate	 issues	 such	 as	 labour,	 business,	

environment	 and	 consumers	 into	 the	 process	 (Pollack,	 2003).	 Although	 few	 if	 any	

commitments	to	take	action	were	proposed	in	the	TEP,	its	fundamental	contribution	to	

the	transatlantic	economic	relationship	was	the	creation	of	a	new	set	of	institutions	that	

helped	to	frame	and	manage	this	relationship,	such	as	the	TEP	Steering	Group,	charged	

with	monitoring,	implementing	and	reviewing	TEP	objectives,	and	expert-level	working	

groups	 with	 the	 aim	 of	 identifying	 specific	 areas	 where	 the	 European	 Union	 and	 the	

United	 States	 could	 work	 together	 on	 regulatory	 cooperation.	 Notwithstanding	 the	

numerous	frameworks	for	bilateral	dialogue	established	by	the	TEP	in	order	to	explore	

and	compare	policy	positions	and	to	exchange	views,	the	TEP	action	plan	contained	few	

if	any	commitments	to	take	particular	action	(Hindley,	1999).		
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The	missed	realization	of	a	Transatlantic	Free	Trade	Area	lay	in	many	reasons	and	in	

the	 political	 and	 economical	 circumstances	 in	which	 the	 attempts	 to	 create	 it	 saw	 the	

light.	First,	any	form	of	TAFTA	that	both	the	European	Union	and	the	United	States	may	

have	found	politically	acceptable	in	terms	of	scope	and	covered	sectors	would	have	been	

in	 contrast	with	 the	 obligations	 that	 the	 two	 parties	 had	within	 the	WTO	 framework,	

such	 as	 Article	 24	 of	 the	 GATT	 (Hindley,	 1999).	 Under	 this	 provision,	 unless	 the	

agreement	of	reducing	or	eliminating	tariffs	and	other	barriers	was	accepted	as	a	custom	

union	or	free	trade	area,	the	clause	of	“most-favored	nation”	would	oblige	the	parties	to	

extend	the	agreed	reductions	to	all	the	other	WTO	Members.	This	means	that,	in	order	to	

be	 consistent	with	Article	24,	 a	 free	 trade	area	was	expected	 to	 cover	 substantially	 all	

trade	 in	 goods	 and	 services	 between	 the	 participants	 and	 that	 represented	 an	

insurmountable	obstacle	 at	 the	 time,	due	 to	 the	 existence	of	 very	 sensitive	 sectors	 for	

both	 parties.	 This	 was	 the	 case	 of	 agricultural	 products	 on	 the	 European	 side,	 and	

textiles	and	apparel	on	the	U.S.	side,	but	an	agreement	that	excluded	these	sectors	could	

not	 be	 described	 as	 covering	 substantially	 all	 trade.	 The	 general	 belief	 was	 that	 an	

agreement	 of	 that	 kind	would	 expose	 vulnerable	 sectors	 to	 international	 competition	

and	 trade	 diversion,	 and	 that	 the	 perceived	 economic	 gains	 were	 not	 large	 and	

widespread	enough	to	form	a	political	basis	that	could	fight	the	interests	of	the	sectors	

involved	(Hindley,	1999).		

Second,	 the	 New	 Transatlantic	Marketplace	 proposal	was	 grounded	 on	 four	 pillars,	

which	consisted	in	the	widespread	removal	of	 	technical	barriers	to	trade	in	goods,	the	

elimination	 of	 industrial	 tariffs,	 a	 free	 trade	 area	 in	 services,	 and	 liberalization	 in	 the	

areas	 of	 public	 procurement,	 intellectual	 property,	 and	 investment.	 The	 feasibility	 of	

each	 of	 these	 foundation	 stones	 was	 seen	 as	 uncertain,	 due	 to	 the	 scope	 and	 the	

complexity	 of	 the	 topics,	 and	 the	 protracted	 negotiations	 that	 had	 led	 in	 1997	 to	 the	

Mutual	Recognition	Agreement	had	proven	how	slow	and	 limited	 the	 results	 could	be,	

especially	 after	 three	 years	 of	 negotiations.	 Sensitive	 sectors	 for	 both	 parties,	

fundamental	 structural	 differences	 in	 the	 regulations	 of	 such	 sectors,	 and	 the	 lack	 of	

some	 degree	 of	 harmonization	 of	 the	 parties’	 policies	 were	 sufficient	 reasons	 to	

discourage	any	further	progress	in	that	direction.		
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Finally,	 the	Commission’s	proposal	of	a	New	Transatlantic	Marketplace	 lacked	of	the	

necessary	strength	either	to	engage	the	highest	level	of	political	attention	on	both	sides	

of	the	Atlantic,	or	to	deliver	major	economic	and	political	results	and,	on	the	whole,	was	

defined	as	 “not	well	designed	 to	attract	 attention”	 (Hindley,	1999:53).	Despite	 the	 fact	

that	 a	 free	 trade	 area	would	 have	 proven	 as	 the	 best	 tool	 to	 cement	 the	 transatlantic	

relationship,	 especially	 after	 the	 end	 of	 the	 Cold	War	 and	 in	 light	 of	 the	 fear	 that	 the	

United	 States	might	 turn	 away	 from	Europe	 and	 towards	 Latin	 America	 and	 Asia,	 the	

Commission’s	approach	to	this	political	objective	was	not	claimed	with	sufficient	energy	

and	 thus	 revealed	 much	 more	 about	 the	 European	 Union’s	 position	 on	 the	 subject	

(Hindley,	1999:53).	Regardless	of	the	political	or	economic	gains	that	the	creation	of	new	

transatlantic	 institutions	 may	 have	 brought,	 it	 was	 not	 enough	 for	 reverting	 the	

protectionist	attitude	of	Europe	 towards	 its	most	 sensitive	 sectors,	 such	as	agriculture	

and	audiovisual	services.	In	addition,	any	approach	to	a	bilateral	set	of	institutions	that	

was	 not	 fully	 consistent	with	WTO	 provision	 or	 that	 could	 somehow	manifest	 lack	 of	

confidence	 in	 the	newly-formed	multilateral	 trade	system	was	not	 the	most	welcomed	

option,	especially	in	light	of	the	importance	that	the	WTO	had	for	both		the	United	States	

and	the	European	Union .	1

1.1.2	New	transatlantic	institutions		

As	 it	 can	be	noted,	whilst	 the	 transatlantic	 relationship	has	always	been	strong	and	

has	 represented	 the	 largest	 trade	 and	 investment	 market	 in	 the	 global	 economy,	 its	

progress	 was	 not	 without	 tensions.	 Attempts	 to	 institutionalize	 trade	 in	 goods	 and	

services	between	the	two	 largest	economies	 in	 the	world	dated	back	to	 the	1990s	and	

were	 never	 smooth	 or	 particularly	 ambitious	 (Tiedemann,	 2014).	 Nevertheless,	 it	 can	

not	be	denied	that	commercial	relations	with	Europe	have	developed	steadily	since	the	

foundation	 of	 the	 United	 States	 and	 that,	 especially	 in	 the	 last	 twenty	 years,	 tariffs	

between	 the	 two	economic	blocs	have	been	drastically	 reduced.	Even	 if	 the	1995	New	

Transatlantic	Agenda	and	the	1998	New	Transatlantic	Marketplace	failed	to	create	a	free	

trade	area	between	 the	 two	sides	of	 the	Atlantic,	 some	other	 institutions	proved	 to	be	

 “The WTO is too important for the EU and the U.S., not least for regulating their trading 1

relations with each other, and the present administrations in both countries have prominent 
members too closely connected  with the foundation of the WTO, for rejection of the 
organization to be a current possibility.” (Hindley, 1999:49)
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enduring	projects	and	played	a	very	important	role	both	in	maintaining	a	solid	and	open	

transatlantic	relationship	and	in	keeping	the	dialogue	about	it	alive.	In	a	long-term	view,	

these	institutions	ultimately	contributed	to	the	beginning	of	the	Transatlantic	Trade	and	

Investment	Partnership	negotiations.		

The	 first	 of	 them	 was	 the	 Transatlantic	 Business	 Dialogue	 (TABD)	 and	 it	 was	

established	 by	 the	 United	 States	 government	 and	 the	 European	 Union	 in	 1995	 as	 the	

official	business	sector	advisory	group	for	EU	and	U.S.	officials	on	trade	and	investment	

issues	(Transatlantic	Business	Council,	n.d.).	The	stated	mission	consisted	in	promoting		

a	 barrier-free	 transatlantic	market,	 fostering	 discussion	 and	 exchange	 of	 ideas	 among	

business	 and	 government	 leaders,	 and	 serving	 as	 platform	 for	 both	 European	 and	

American	 companies	 to	 address	 trade	 and	 investment	 barriers	 in	 third	 countries.	 The	

aim	of	such	a	body	was	to	gather	European	and	American	CEOs	of	important	companies	

together	with	U.S.	cabinet	secretaries	and	EU	commissioners	in	an	official	forum	where	

an	ongoing	dialogue	between	business	and	government	at	the	highest	levels	could	take	

place	 and	 the	 concerns	 of	 transatlantic	 businesses	 could	 be	 addressed.	 Since	 the	 first	

conference	in	Seville	in	1995,	which	was	concluded	with	the	creation	of	working	groups	

on	trade	liberalization,	investment,	standards	and	regulatory	issues	and	third	countries	

relations,	the	TABD	has	held	a	uniquely	privileged	position	for	private	businesses	and	a	

high-level	 channel	 to	 engage	 and	 influence	 the	 making	 of	 EU-U.S.	 public	 policy	 by	

providing	 “unfiltered	 business	 advice”	 (Transatlantic	 Business	 Council,	 n.d.).	 From	 the	

beginning	of	TABD,	legislators	and	regulators	from	both	sides	of	the	Atlantic	focused	on	

the	 importance	of	non-tariff	 barriers	 to	 trade,	 calling	 explicitly	 for	bilateral	 regulatory	

cooperation	and	mutual	recognition	of	standards.	TABD	became	in	time	a	cross-sectorial	

business	 association	 that	 represents	 today	 more	 than	 seventy	 global	 companies	

headquartered	on	both	sides	of	the	Atlantic.	According	to	its	members,	the	transatlantic	

organization	was	since	the	beginning	very	successful,	since	it	maintains	to	stand	out	as	

“the	 only	 officially	 recognized	 transatlantic	 voice	 of	 business	 on	 trade	 and	 investment	

issues”	 (Transatlantic	 Business	 Council,	 n.d.);	 indeed,	 TABD	 has	 become	 a	 valuable	

source	 of	 information	 for	 policymakers	 of	 both	 sides,	 as	 some	members	 estimate	 that	

one-third	 of	 TABD	 recommendations	 have	 been	 taken	 on	 board	 by	 transatlantic	

policymakers	(Pollack,	2003).	
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The	second,	the	High	Level	Regulatory	Cooperation	Forum,	was	created	by	the	United	

States	and	 the	European	Union	 in	2005.	The	aim	was	 to	allow	senior	officials	 from	all	

areas	 of	 government	 to	 exchange	 perspectives	 on	 regulatory	 issues	 and	 to	 promote	

cooperation	towards	better	and	more	compatible	rules.	 It	would	identify	opportunities	

for	 cooperation	 on	 specific	 sectorial	 issues	 and	 also	 engage	 stakeholders	 in	 public	

meetings.	 The	 HLRCF	 was	 co-chaired	 by	 the	 Director-General	 of	 DG	 Internal	 Market,	

Industry,	Entrepreneurship	and	Small	and	Medium	Enterprises.	The	Forum	is	currently	

inoperative	due	to	the	comprehensive	nature	of	the	Transatlantic	Trade	and	Investment	

Partnership	 negotiations	 but	 in	 the	 various	 meetings	 it	 held	 during	 the	 years,	 many	

important	 regulatory	 issues	 were	 discussed,	 such	 as	 energy	 efficiency	 initiatives,	

building	 bridges	 in	 the	 process	 of	 developing	 and	 using	 standards	 between	 the	 two	

systems,	approaching	the	regulation	of	new	nano-materials,	general	consumer	product	

safety,	 food	 and	 tobacco	 labeling	 and	 so	 on	 (HLWG,	 n.d.).	 During	 the	 tenth	 and	 last	

meeting	so	 far,	 the	Forum	adopted	a	 joint	 statement	on	 regulatory	principles	and	best	

practices,	 with	 the	 aim	 of	 laying	 the	 ground	 for	 further	 cooperation,	 in	 which	 both	

parties	 reaffirmed	 their	 shared	 commitment.	 Notably,	 both	 sides	 agreed	 to	 ensure	 an	

open	 and	 transparent	 process	 of	 highlighting	 domestic	 regulations	 whenever	 these	

would	 be	 developed	 or	 changed	 in	 a	 way	 that	 could	 affect	 international	 trade	 and	

investment	 (HLWG,	 n.d.).	 The	 statement,	 in	 addition,	 maintained	 that	 regulatory	

measures	were	intended	to	avoid	the	imposition	of	unnecessary	burdens	on	society	and	

to	 minimize	 their	 impact	 on	 citizens	 and	 business;	 they	 were	 also	 expected	 to	 avoid	

unnecessary	divergent	or	duplicative	requirements	between	the	two	sides	(U.S.	and	EU,	

n.d.).	

The	 third	 and	 last	 institution,	 the	 Transatlantic	 Economic	 Council	 (TEC),	 was	

established	 in	 2007	 as	 part	 of	 the	 “Framework	 for	 Advancing	 Transatlantic	 Economic	

Integration	between	the	United	States	of	America	and	the	European	Union”,	which	was	

signed	 at	 the	 EU-U.S.	 Summit	 on	 April	 30,	 2007	 by	 U.S.	 President	 George	 W.	 Bush,	

German	Chancellor	Angela	Merkel,	and	the	European	Commission	President	José	Manuel	

Barroso.	 It	was	created	as	a	political	body	with	 the	aim	of	overseeing	and	accelerating	

government-to-government	cooperation	 for	 the	economic	 integration	between	 the	 two	

sides	of	the	Atlantic.	In	other	words,	TEC	sought	economic	convergence	between	the	EU	

and	the	U.S.,	 in	order	to	provide	the	foundations	for	a	common	transatlantic	market	by	
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means	of	elimination	of	trade	barriers,	implementation	of	best	practices,	harmonization	

of	standards	and	development	of	market	access.		

Until	2010,	the	TEC	was	managed,	on	the	European	side,	by	Directorate	General	(DG)	

Enterprise	 and	 Industry;	 from	2011,	 responsibility	 for	 the	 TEC	was	 transferred	 to	DG	

Trade,	 together	with	U.S.	 Cabinet	Members	who	 carry	 the	 responsibility	 for	 the	policy	

areas	 covered	 by	 the	 Framework.	 In	 addition	 to	 the	 permanent	 Commission,	 the	 TEC	

formulated	a	Group	of	Advisers	that	included	co-chairs	of	the	Transatlantic	Legislator’s	

Dialogue,	the	Transatlantic	Consumer	Dialogue,	and	the	Transatlantic	Business	Dialogue.	

As	 “the	 primary	 vehicle	 for	 government-to-government	 economic	 cooperation	 in	 the	

transatlantic	 community”	 (Grozev,	 2014:7),	 the	 TEC	 had,	 from	 the	 beginning,	 strong	

direct	 and	 indirect	 support	 from	 business	 organizations	 of	 both	 sides	 of	 the	 Atlantic,	

which	have	been	 engaging	with	political	 representatives	 on	 a	wide	 range	of	 economic	

issues.	 It	 initiated	 and	 reinforced	 cooperation	 in	 important	 areas	 such	 as	 Finance,	

Innovation	 and	 Technology,	 Intellectual	 Property	 Rights,	 Pharmaceuticals,	 Safety	 and	

Regulations,	Use	of	Standards.	More	recently,	as	the	current	Workplan	of	the	TEC	states,		

it	 had	 focused	 on	 areas	 that	 affected	 innovative	 markets	 and	 technologies,	 such	 as	

electrical	vehicles	and	smart	grids,	energy	efficiency,	nanotechnology,	e-health	and	cloud	

computing.	 In	 spite	 of	 making	 some	 progress	 in	 the	 removal	 of	 certain	 minor	 trade	

barriers,	 in	 the	 first	 three	years	of	 activity,	 the	TEC	did	not	deliver	 impressive	 results.	

Nevertheless,	 as	 Eliasson	 (2014)	 suggests,	 even	 if	 the	 success	 of	 the	 TEC	 can	 be	

summarized	 in	 a	 few	 legally	 binding	 bilateral	 agreements	 and	 several	 letters	 of	

understanding	 or	 stated	 intentions,	 obtained	 by	 avoiding	 the	 most	 challenging	 trade	

issues,	the	greatest	benefit	from	the	TEC	was	that	it	has	allowed	both	sides	to	test	each	

other’s	 reaction	 and	 approach	 on	 relatively	 uncontroversial	 policy	 areas.	 Thus,	

continuous	interaction	among	top-level	officials	helped	build	an	environment	of	mutual	

understanding	and	trust	that	might	prove	useful	in	the	current	negotiations	of	the	TTIP.	

Ultimately,	even	though	some	of	these	institutions	did	not	deliver	the	expected	results,	

such	as	the	creation	of	a	comprehensive	and	ambitious	agreement	for	a	Free	Trade	Area	

between	 the	European	Union	and	 the	United	States,	 they	nonetheless	provided	a	 solid	

framework	 of	 discussion,	 exchange	 of	 perspectives	 and	 cooperation	 on	 a	 variety	 of	

regulatory	 issues	 and	 trade	 subjects.	 Minor	 bilateral	 agreements	 were	 reached	 and	
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commitments	 to	 keep	 the	 discussion	 on	 trade	 topics	 going	 on	 were	 made.	 More	

importantly,	whilst	historical	and	political	circumstances	were	not	on	their	side,	policy	

makers	 understood	 the	 importance	 of	 keeping	 transatlantic	 ties	 strong	 and	 the	

discussion,	 even	 the	 confrontation,	 on	 more	 or	 less	 controversial	 issues,	 alive.	 This	

determination	 made	 possible	 that,	 when	 the	 right	 conditions	 would	 happen,	 the	

dialogue	between	the	two	sides	of	the	Atlantic	was	still	going	on	on	many	issues,	making	

negotiations	for	TTIP	possible.		

1.1.3	Change	of	conditions:	the	production	of	the	HLWG	Final	Report	

Connected	to	the	 idea	of	a	transatlantic	 free	trade	area,	since	the	1990s	EU	and	U.S.	

policy	makers	had	 the	 awareness	 that,	 although	average	 tariffs	 between	 the	European	

Union	 and	 the	 United	 States	 were	 very	 low,	 the	 real	 obstacle	 to	 completely	 free	

transatlantic	trade	were	administrative	and	regulatory	barriers,	or	Technical	Barriers	to	

Trade	 (TBTs),	 that	 made	 the	 flow	 of	 goods	 between	 both	 sides	 of	 the	 Atlantic	

redundantly	 expensive	 and	 thicker	 than	 necessary	 (Tiedemann,	 2014).	 Even	 though	

TBTs	became	target	of	specific	trade	policies	and	subject	of	many	potential	frameworks	

such	as	the	New	Transatlantic	Agenda	of	1995	and	the	New	Transatlantic	Marketplace	in	

1998,	 these	 projects	 were	 not	 completely	 effective	 in	 erasing	 the	 obstacles	 to	 free	

transatlantic	 trade.	 It	 was	 only	 in	 2006	 that	 the	 transatlantic	 free	 trade	 area	 project	

gained	 prominence	 again,	 when	 German	 Chancellor	 Angela	 Merkel	 expressed	 great	

interest	with	it	in	light	of	assumed	common	interests	on	both	sides	and	the	stalling	of	the	

WTO	multilateral	negotiations,	namely	the	Doha	Development	Round.		

The	Doha	Development	Agenda	or	 the	Doha	round	trade	talks,	started	 in	2001	with	

the	aims	of	lowering	trade	barriers,	restricting	countries’	use	of	subsidies	in	agriculture,	

and	 revising	 trade	 rules	 at	 global	 level.	 It	 represented	 the	 ninth	 round	 of	multilateral	

trade	 talks	 since	 the	 end	 of	 World	 War	 II	 and	 was	 based	 on	 the	 idea	 of	 a	 single	

undertaking,	meaning	that	 “nothing	 is	agreed	until	everything	 is	agreed”	(McClanahan,	

2012);	 unfortunately,	 it	 stalled	 over	 some	major	 issues,	 such	 as	 agriculture,	 industrial	

tariffs,	 services	 and	 trade	 remedies,	 ultimately	 ending	with	 the	 failure	of	 negotiations.	

When	 hopes	 for	 a	 global	 trade	 agreement	 through	 the	WTO	 began	 fading	 and	 largely	

vanished	in	2010	after	Western	countries	rejected	a	draft	agreement	that	exempted	most	
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tariffs	 cuts	 for	 large	 countries	 like	 Brazil,	 China	 and	 India,	 an	 international	 trend	 of	

bilateral	and	regional	trade	agreements	emerged	(Eliasson,	2014).		

In	2012,	the	U.S.	ratified	Free	Trade	Agreements	(FTAs)	with	Panama	and	Colombia,	

while	 the	 EU	 ratified	 agreements	 with	 Colombia	 and	 Peru.	 Both	 Western	 economic	

powers	ratified	separate	FTAs	with	South	Korea	 	in	that	same	year.	As	of	July	2013,	the	

European	 Commission	 was	 initiating	 negotiations	 with	 Thailand	 and	 Japan,	 while	

concluding	agreements	with	Canada	and	India;	at	the	same	time,	the	U.S.	was	engaging	

negotiations	 for	 the	 Transpacific	 Partnership	 (TTP),	 later	 joined	 by	 Japan,	 and	 for	

bilateral	 talks	 with	 India.	 Although	 both	 the	 European	 Union	 and	 the	 United	 States	

pursued	bilateral	 trade	agreements	separately,	with	different	commercial	partners,	 the	

common	interest	for	the	transatlantic	project	never	faded	away.	Instead,	a	pattern	clearly	

emerged,	 since	 the	 EU	 and	 the	 U.S.	 were	 pursuing	 FTAs	with	 the	 same	 countries	 and	

regions.	 While	 such	 a	 pattern	 could	 be	 seen	 as	 leading	 to	 the	 death	 of	 multilateral	

negotiations	and	of	the	hope	of	reaching	any	global	agreement,	the	largest	transatlantic	

business	groups 	sustained	it	was	compatible	and	complementary	with	the	multilateral	2

global	negotiations,	 as	 a	 transatlantic	 free	 trade	agreement	would	give	WTO	members	

the	stimulus	they	needed	to	get	back	on	track	(Eliasson,	2014).	Ultimately,	 it	proved	to	

be	part	of	a	long	process	towards	the	negotiations	for	a	transatlantic	partnership,	since	

multiple	FTAs	provided	some	indications	on	each	other’s	parameters	of	acceptable	tariff	

levels	 and	 non	 technical	 barriers	 provisions,	 somehow	 proving	 that	 the	 dichotomy	

“multilateral	versus	transatlantic”	was	false	(Eliasson,	2014).		

Moreover,	 from	 the	 European	 perspective,	 a	 transatlantic	 partnership	 would	

represent	a	response	to	the	concerns	raised	by	the	crucial	focus	of	the	U.S.	towards	Asia	

and	the	Pacific	with	the	Transpacific	Partnership	and,	at	the	same	time,	a	chance	to	take	

advantage	of	the	experience	acquired	in	terms	of	convergence	of	regulations	during	the	

formation	 of	 the	 single	 market	 (De	 Largentaye,	 2013).	 China’s	 rise	 was	 another	

significant	 factor	 in	 the	 convergence	 towards	 the	 TTIP.	 Considering	 the	 fact	 that	 this	

country	had	been	accused	by	both	the	EU	and	the	U.S.	of	dumping	products	in	order	to	

gain	 	 market	 shares	 and	 that	 it	 acted	 in	 disregard	 of	WTO	 rules	 in	 terms	 of	 market	

 Eliasson mentioned the Transatlantic Business Dialogue and the Business Roundtable in 2

their submission to the Federal Register Note on the U.S. - EU High Level Working Group on 
Jobs and Growth, on February 3, 2012. (Eliasson, 2014)
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openness,	 protectionism	 and	 intellectual	 property	 rights,	 a	 tighter	 transatlantic	

relationship	with	a	 focus	on	regulatory	coherence	would	create	a	de	facto	set	of	global	

standards,	 even	 for	 China,	 since	 Europe	 and	 the	 U.S.	 were	 its	 top	 export	 destinations	

(Eliasson,	2014).	While	neither	the	European	Union	nor	the	United	States	were	able	to	

independently	convince	China	or	other	key	Asian	countries	to	open	markets	or	to	cease	

discriminatory	practices,	a	partnership	like	TTIP	would	represent	a	much	stronger	and	

unified	stance.		

Market	pressures	and	economic	stagnation	provided	another	important	boost	in	the	

resuming	of	 the	atlantic	economic	ties.	An	 important	 trigger	 for	 the	relaunching	of	 the	

free	trade	area	project	was	certainly	the	global	financial	crisis	of	2008,	which	revealed	in	

a	 dramatic	 way	 the	 depth	 of	 transatlantic	 interdependence.	 Bank	 failures,	 fiscal	

problems,	and	rising	unemployment	on	the	American	side	and	the	Europeans’	growing	

banking	and	fiscal	problems	as	well	as	the	common	concern	for	China’s	investment	and	

trade	policies,	contributed	to	the	decision	to	refocus	on	the	transatlantic	relationship	in	a	

new	and	more	determined	way.	The	renewed	efforts	 included	mutual	commitments	 to	

focus	 on	 aligning	 regulations	 and	 standards,	 bridging	 existing	 regulatory	 and	 policy	

differences,	 and	 identifying	 areas	 likely	 to	 produce	 substantial	 progress	 through	

sectorial	negotiations.	Such	determination	in	achieving	significant	and	concrete	progress	

was	 confirmed	 by	 the	 establishment,	 during	 the	 November	 2011	 EU-U.S.	 Summit	

meeting,	 of	 a	 High	 Level	 Working	 Group	 (HLWG),	 co-chaired	 by	 U.S.	 State	 Trade	

Representatives	 and	 EU	 Commission	 Directorate	 personnel	 and	 tasked	 to	 identify	

policies	 and	 measures	 to	 increase	 EU-U.S.	 trade	 and	 investment,	 through	 continuous	

meetings	 between	 cabinet	 level	 staff.	 The	 HLWG	 was	 given	 total	 discretion	 on	 the	

frequency	 of	 its	 meetings	 and	 about	 whom	 to	 involve.	 This	 climate	 of	 urgency	 and	

economic	uncertainty	may	have	represented	the	jolt	for	the	inclusion	of	more	sectors	in	

the	negotiations,	even	the	most	sensitive,	such	as	agriculture	on	the	European	side	and	

textile	and	apparel	on	the	American	side,	and	for	aiming	at	a	higher	level	of	ambition	in	

the	creation	of	a	proper	Free	Trade	Area.	
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1.2	 EU’s	 competence	 to	 negotiate.	 Changes	 of	 competence	 and	 role	 of	 the	

European	institutions	after	the	Lisbon	Treaty	

1.2.1	The	evolution	of	the	Common	Commercial	Policy	

The	end	of	the	Cold	War	was	followed	by	an	important	boost	 in	the	development	of	

the	transatlantic	relationship,	leading	to	an	increasing	emphasis	on	the	economic	issues	

in	 the	 dialogue,	 whose	 focus	 had	 been,	 until	 that	 moment,	 mainly	 on	 security	 and	

strategy	 issues	 (Pollack,	 2003).	The	 economic	 focus	on	part	 of	 the	U.S.	Administration	

was	 reinforced,	 among	 other	 things,	 by	 the	maturation	 of	 the	 European	Union,	which	

emerged	 as	 the	world’s	 largest	 internal	market	 and	 rapidly	 became	 the	United	 States’	

most	important	trading	partner.	Parallel	with	the	difficult	process	of	internal	integration,	

came	the	increasing	influence	of	the	EU	supranational	political	institutions,	especially	of	

the	 European	 Commission,	 the	 Council	 of	 Ministers,	 and	 the	 European	 Parliament.	

Although	 the	 powers	 of	 each	 institution	 changed	 considerably	 across	 sectors,	 the	

European	Commission	emerged	as	the	Union’s	primary	interlocutor	for	economic	issues	

and	trade	negotiator.	The	insulation	of	trade	policy	from	direct	influence	of	the	Member	

States	was	supposedly	achieved	through	the	Treaty	of	Rome,	due	to	the	delegation	effect	

of	the	European	integration	process.	Such	a	view	was	not	agreed	by	some	scholars	such	

as	Hübner	(2014)	and	Dür	(2008),	who	argued	that	 the	Treaty	of	Rome	demanded	for	

unanimity	 voting	 system	 in	 the	 field	 of	 international	 trade	 agreements,	 thus	 allowing	

national	preferences	and	interests	to	participate	to	European	trade	policy-making	from	

the	very	beginning,	through	the	provision	of	Article	113	TEC	(Hübner,	2014).		

Nevertheless,	 the	 European	 Union	 acts	 as	 supranational	 entity	 in	 the	 area	 of	

international	 trade	 through	 the	Common	Commercial	Policy,	which	 is	 regulated	by	 the	

European	Community	 (EC)	Treaty,	 and	 its	position	 in	external	 trade	 relations	depends	

on	 its	 unique	 legal	 character.	 By	 creating	 a	 supranational	 legal	 order	 and	 a	 complex	

system	of	institutions	and	decision-making	processes,	the	European	Community	to	be	a	

mere	representative	of	its	Member	States.	In	spite	of	tensions	that	might	arise	between	

the	 Union	 and	 dissatisfied	 Member	 States	 when	 their	 interests	 were	 involved,	 the	

increasing	transfer	of	competences	from	Member	States	to	the	Community	allowed	it	to	

pursue	common	objectives.		
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Commercial	 policy	 was	 identified	 by	 the	 European	 Court	 of	 Justice	 as	 one	 of	 the	

spheres	in	which	the	Community’s	competence	was	exclusive,	therefore	Member	States	

were	 allowed	 to	 legislate	 in	 such	 an	 area	 only	 if	 empowered	 by	 the	 Union	 or	 by	

implementation	of	Union	acts	(Leczykiewicz,	2005).		

Moreover,	 the	exclusive	character	of	 the	Common	Commercial	Policy	was	reinforced	

by	another	Opinion	of	the	European	Court	of	Justice,	Opinion	1/75	(Dimopoulos,	2008),	

that	found	that	Member	States	could	not	legislate	in	an	area	which	would	affect	Common	

Commercial	Policy,	even	 if	 the	Community	had	not	 taken	any	action	 in	 the	 field.	These	

powers	 were	 granted	 to	 the	 Union	 so	 that	 it	 could	 satisfy	 the	 need	 for	 external	

representation	of	the	European	Union	as	a	customs	union	and	the	smooth	functioning	of	

the	 internal	market.	 The	 creation	 of	 a	 common,	 unified	 tariff	 for	 all	 goods	 originating	

from	third	countries	had	to	be	in	tune	with	the	process	of	integration	and	liberalization	

at	 internal	 level	 and	was	 at	 the	 same	 time	 a	 necessary	 step	 for	 the	 functioning	 of	 the	

customs	 union	 (Dimopoulos,	 2008).	 As	 the	 internal	 integration	 progressively	 went	

beyond	 the	 creation	 of	 such	 a	 union,	 and	 the	 consolidation	 of	 the	 common	 internal	

market	 strengthened	 the	 Community	 position	 as	 international	 pole	 of	 attraction	 for	

trade	 negotiations,	 the	 Common	 Commercial	 Policy	 was	 expanded	 to	 all	 aspects	 of	

external	trade	in	goods	and	became	one	of	the	Community’s	most	important	policies.	

The	scope	of	the	Common	Commercial	Policy	saw	a	progressive	expansion	by	means	

of	 Opinions	 of	 the	 European	 Court	 of	 Justice	 and	 the	 evolution	 of	 international	 trade	

through	 the	creation	of	 the	WTO.	Without	questioning	 the	Union’s	exclusive	powers	 in	

trade	of	goods,	the	Court	ruled	on	whether	the	EC	had	exclusive	competence	to	conclude	

the	WTO	agreements,	which	established	for	the	first	time	international	rules	on	trade	in	

services	 and	 commercial	 intellectual	 property	 rights	 (Dimopoulos,	 2008).	 The	General	

Agreement	on	Trade	in	Services	(GATS)	and	the	Agreement	on	trade-related	aspects	of	

intellectual	 property	 rights	 (TRIPS),	 together	 with	 GATT,	 became	 part	 of	 a	 single	

undertaking,	which	required	WTO	Members	to	sign	all	of	them.	In	this	context,	the	Court	

dealt	 extensively	 with	 the	 issue	 of	 Community	 powers	 in	 the	 field	 of	 services	 and	

intellectual	 property	 rights,	 in	 particular	 in	 light	 of	 the	 Common	 Commercial	 Policy,	

ruling	 that,	whilst	 the	dynamic	 character	of	 the	Common	Commercial	Policy	 could	not	
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exclude	as	a	matter	of	principle	such	issues	from	its	scope,	GATS	and	TRIPS	did	not	fall	

entirely	under	the	scope	of	the	Union’s	Common	Commercial	Policy.		

Regarding	 the	 GATT,	 the	 Court	 distinguished	 between	 the	 four	 Modes	 of	 supply	 of	

services	and	recognized	that	only	Mode	1,	namely	cross-frontier	supply	of	services,	was	

sufficiently	similar	to	trade	of	goods.	Regarding	TRIPS,	the	Court	opined	that	most	of	the	

treaty’s	provisions	were	outside	 the	 scope	of	 the	Common	Commercial	Policy,	 as	 their	

primary	 objective	 was	 not	 trade	 regulation	 but	 the	 harmonization	 of	 property	 rights	

protection	 (Dimopoulos,	 2008).	 The	 Court	 also	 rejected	 the	 claim	 of	 the	 European	

Commission	that	these	areas	could	be	covered	by	implied	exclusive	powers,	thus	ruling	

that	 competence	 for	 the	 conclusion	 of	 the	WTO	 agreements	 was	 shared	 between	 the	

Union	 and	 Member	 States.	 This	 ruling	 marked	 an	 important	 step	 in	 the	 future	

development	of	the	Common	Commercial	Policy	giving	a	clear	signal	that	CCP	could	not	

be	 expanded	 to	 common	 economic	 policy,	 but	 it	 should	 be	 balanced	with	 the	 internal	

aspects	 of	 services	 and	 intellectual	 property	 regulation.	 It	 was	 also	 an	 attempt	 to	

moderate	 the	 Commission	 powers	 in	 external	 economic	 relations,	 at	 a	 time	when	 the	

Parliament	 was	 excluded	 from	 decision-making	 processes.	 The	 European	 Community	

could	 enjoy	 exclusive	 competence	 under	 the	 Common	 Commercial	 Policy	 only	 to	 a	

limited	extent,	which	was	confined	within	its	inherent	internal	powers.		

The	 Treaty	 of	 Amsterdam	 amended	 the	 scope	 of	 the	 Common	 Commercial	 Policy,	

through	the	addition	of	a	new	paragraph	to	Article	133	TEC,	which	gave	the	Council	the	

power	 to	 extend	 the	 Common	Commercial	 Policy	 to	 trade	 in	 services	 and	 commercial	

aspects	 of	 intellectual	 property	 by	 unanimous	 decision	 after	 consulting	 with	 the	

Parliament.	This	did	not	happen	until	 the	Treaty	of	Nice	came	into	 force	and	amended	

Article	 133	 TEC	 again.	 At	 Nice,	 the	 scope	 of	 the	 Common	 Commercial	 Policy	 was	

expanded	 to	 the	 fields	 of	 trade	 in	 services	 and	 commercial	 aspects	 of	 intellectual	

property	 although	 providing	 numerous	 exceptions	 and	 complex	 procedural	 rules	

(Dimopoulos,	2008).	While	leaving	trade	in	goods	intact	under	the	scope	of	the	Common	

Commercial	 Policy,	 the	 most	 important	 innovation	 brought	 by	 Nice	 was	 the	 express	

competence	 to	 negotiate	 and	 conclude	 international	 agreements	 in	 the	 newly	 added	

fields,	 even	 though	 the	 paragraphs	 in	 Article	 133	 TEC	 did	 not	 offer	 any	 definitions	 of	

such	 services	 (Dimopoulos,	 2008).	 Although	 it	 will	 not	 be	 further	 discussed	 in	 this	
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thesis,	it	should	be	noted	that	the	interpretations	of	the	terms	could	be	either	narrow	or	

broad,	 thus	 providing	 a	 fragmentation	 of	 rules	 regarding	 trade	 in	 services	 and	

commercial	 aspects	 of	 intellectual	 property	 and,	 at	 the	 same	 time,	 the	 possibility	 for	

more	dynamic	interpretations.		

	 In	 any	 case,	 Article	 133(7)	 granted	 the	 possibility	 for	 the	 Council,	when	 acting	

unanimously,	 to	 extend	 the	 scope	 of	 the	 first	 paragraphs	 to	 the	 negotiation	 and	

conclusion	of	 international	agreements	on	intellectual	property.	Hence,	even	aspects	of	

this	issue	that	were	not	covered	by	the	TRIPS	could	fall	under	the	Common	Commercial	

Policy.	The	Common	Commercial	Policy	seemed	to	potentially	depart	from	its	traditional	

trade	core	and	attempt	to	incorporate	broader	issues	in	its	economic	relations	with	third	

countries.	 Nevertheless,	 some	 limitations	 to	 the	 Common	 Commercial	 Policy	 were	

imposed	after	 the	expansion	 to	 trade	 in	 services	and	 intellectual	property,	 such	as	 the	

explicit	 link	 between	 the	 internal	 market	 and	 the	 external	 action.	 This	 parallelism	

implied	 that	 an	 agreement	with	 third	 countries	 could	 not	 be	 concluded	 if	 it	 included	

provisions	which	would	 go	 beyond	 the	 Community’s	 internal	 power,	 “in	 particular	 by	

leading	to	harmonization	of	the	laws	or	regulations	of	the	Member	States	in	an	area	for	

which	 this	 Treaty	 rules	 out	 such	 regulation”	 (Article	 133	 TEC).	What	 the	 Community	

could	 not	 legislate	 internally,	 was	 paralleled	 in	 the	 limitation	 to	 its	 competences	 in	

external	trade	policy.		

Some	delicate	 issues,	 such	as	 trade	 in	cultural	and	audiovisual	 services,	educational	

services,	and	social	and	human	health	services,	 in	which	the	Treaty	already	provided	a	

minimum	harmonization,	appeared	to	fall	outside	the	scope	of	Article	133(5)	TEC.	In	the	

subsequent	 subparagraph,	 these	 fields	 were	 explicitly	 placed	 under	 the	 shared	

competence	of	the	Union	and	Member	States,	requiring	the	common	accord	of	Member	

States	to	negotiate	agreements	related	to	these	issues.	Last,	but	not	least,	it	is	important	

to	 underline	 that	 the	 Community	 competence	 regarding	 trade	 in	 services	 and	

commercial	 aspects	 of	 intellectual	 property	 rights	 was	 limited	 to	 the	 negotiation	 and	

conclusion	of	international	agreements,	therefore	Article	133	TEC	could	not	be	used	for	

the	 adoption	 of	 autonomous	 measures,	 such	 as	 implementation	 of	 legislation	

(Dimopoulos,	 2008).	 Such	 a	 provision	 allowed	Member	 States	 to	 retain	 their	 right	 to	

maintain	and	conclude	 international	agreements	with	 third	countries,	 as	 long	as	 these	
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did	not	collide	with	EU	law,	and	to	demand	the	conclusion	of	a	mixed	agreement	instead	

of	allowing	the	Community	to	proceed.	However,	shared	competence	could	exist	only	as	

long	 as	 the	 Community	 had	 not	 adopted	 internal	 rules	 that	 lead	 to	 complete	

harmonization	in	specific	areas	of	law.	The	fact	that	the	Community	could	take	action	in	

a	specific	field,	rendered	its	competence	automatically	exclusive.	

The	 progressive	 extension	 of	 the	 Common	 Commercial	 Policy	 to	 other	 fields	 of	 the	

internal	 market	 beyond	 trade	 in	 goods	 provided	 the	 rationales	 for	 modifying	 the	

decision-making	 procedures	 with	 the	 Nice	 Treaty.	 The	 roles	 of	 the	 Commission,	 the	

Council	 and	 the	 Parliament	were	modified	 following	 the	 inclusion	 of	 trade	 in	 services	

and	 commercial	 aspects	 of	 intellectual	 property.	 Before	 that,	 the	 Commission	 was	

granted	the	privilege	to	submit	proposals	to	the	Council	for	the	adoption	of	autonomous	

measures	and	to	make	recommendations	for	the	adoption	of	 international	agreements.	

In	 that	 respect,	 the	 Council	 would	 take	 decisions	 by	 qualified	 majority	 vote	 and	 the	

Parliament	 would	 be	 excluded	 from	 having	 any	 interference	 with	 the	 exercise	 of	 the	

Common	Commercial	Policy.	Although	the	Treaty	of	Nice	provided	additional	procedural	

rules,	which	were	necessary	for	the	EC	for	exercising	powers	regarding	trade	in	services	

and	commercial	aspect	of	intellectual	property,	Article	133	TEC	did	not	grant	any	role	to	

the	Parliament,	not	even	with	regard	to	issues	that	fell	under	the	co-decision	rule	in	the	

internal	 market,	 with	 the	 only	 exception	 of	 a	 reference	 to	 Article	 300	 TEC,	 which	

considered	 a	 potential	 role	 for	 consultations	 with	 the	 Parliament	 in	 agreements	

concerning	cultural,	educational	and	public	health	issues.		

Until	the	conclusion	of	the	Treaty	of	Lisbon	in	2007,	the	Common	Commercial	Policy	

remained	 in	 practice	 a	 field	 of	 action	 excluded	 from	 the	 supervisory,	 consultative	 and	

legislative	role	of	the	Parliament	(Dimopoulos,	2008).	The	Lisbon	Treaty	amended	both	

the	 Treaty	 on	 European	 Union	 (TEU)	 and	 the	 Treaty	 Establishing	 the	 European	

Community	(TEC),	and	created	a	new	constitutional	charter	for	the	EU	after	the	failure	of	

the	 Constitutional	 Treaty	 in	 2004.	 An	 important	 field	 of	 EU	 action	 where	 important	

changes	 took	 place	 was	 external	 relations,	 whose	 previously	 separated	 fields	 were	

merged	under	 a	 single	 chapter	 in	 the	new	Treaty	 on	 the	 Functioning	 of	 the	European	

Union	(TFEU),	with	the	aim	of	increasing	consistency	and	unity	in	EU	external	relations.	

The	 Common	 Commercial	 Policy,	 in	 particular,	 was	 modified	 under	 the	 principles	 of	
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effectiveness,	 simplification,	 and	 legitimacy;	 former	 Article	 133	 TEC	 became	 the	 new	

Article	 207	 TFUE,	 and	 brought	 significant	 modifications	 in	 the	 Common	 Commercial	

Policy’s	 scope,	 nature	 and	 objectives,	 with	 the	 aim	 of	 clarifying	 and	 simplifying	 the	

previous	complex	rules	(Dimopoulos,	2008).	The	Treaty	of	Lisbon	definitely	introduced	

some	changes	in	the	institutional	making	of	the	Union’s	trade	policies.		

First,	it	broadened	the	scope	of	the	European	Union’s	exclusive	competence	by	largely	

extending	the	authority	of	the	European	Commission	to	adopt	autonomous	acts	on	trade	

in	 services	 and	 commercial	 aspects	 of	 intellectual	 property,	 while	 trade	 in	 cultural,	

audiovisual,	 educational,	 social,	 and	 health	 services	 became	 an	 EU	 power,	 subject,	 in	

certain	cases,	to	specific	voting	rules	(European	Commission,	2011a).	Contrary	to	Article	

133	TEC,	the	Lisbon	Treaty	enabled	the	EU	to	adopt	autonomous	measures	with	regards	

to	all	aspects	of	the	Common	Commercial	Policy,	not	only	in	trade	in	goods	(Dimopoulos,	

2008).	Foreign	direct	investment	(FDI)	became	another	EU	exclusive	power	under	trade	

policy,	which	meant	that	the	Union	could	take	external	action	on	most	 fields	of	 foreign	

investment	 regulation	 through	 a	 single	 legal	 basis,	 conclude	 international	 agreements,	

and	 also	 adopt	 autonomous	 measures	 on	 one	 of	 the	 most	 important	 fields	 of	

international	 economic	 relations,	 namely	 FDI.	 These	 provisions	 entailed	 that	 national	

parliaments	of	Member	States	no	longer	had	to	ratify	international	agreements,	but	such	

a	decrease	 in	their	roles	was	actually	paralleled	with	an	appreciation	of	 the	role	of	 the	

European	 Parliament,	 whose	 co-decision	 procedure	 was	 extended	 to	 trade	 legislation	

(Hübner,	2014).		

The	second	main	change,	in	fact,	conferred	greater	powers	to	Parliament,	providing	a	

more	active	role	and	making	it	co-legislator	together	with	the	European	Council	on	trade	

matters.	 This	 translated	 into	 the	 obligation	 for	 all	 basic	 EU	 trade	 legislation	 to	 pass	

through	 the	Parliament	before	being	adopted	or	amended	by	 the	European	Council.	 In	

that	 regard,	 the	 Lisbon	 Treaty	made	 a	 radical	 change	 in	 decision-making	 rules	 in	 the	

field	of	Common	Commercial	Policy,	as	the	Parliament	acquired	an	indispensable	role	in	

its	 formation	 and	 implementation	 (Dimopoulos,	 2008).	 In	 addition,	 the	 Lisbon	 Treaty	

stated	that	all	trade	agreements	must	be	approved	by	the	Parliament	to	be	ratified,	and	

set	an	unparalleled	degree	of	parliamentary	scrutiny	during	trade	negotiations,	meaning	

that	 the	 Commission	 must	 transmit	 documents	 and	 regularly	 report	 on	 the	 status	 of	
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negotiations	to	Parliament.	The	consent	of	 the	Parliament	 is	 therefore	required	for	the	

adoption	of	international	agreements	in	the	field	of	the	Common	Commercial	Policy.		

The	third	novelty	introduced	by	the	Lisbon	Treaty	was	that	qualified	majority	voting	

became	 the	 general	 rule	 in	 the	 European	 Council	 for	 all	 aspects	 of	 trade	 policy,	while	

unanimity	was	 required	only	under	 specific	 circumstances.	Article	207	TFUE	provided	

that	 the	 adoption	 of	 internal	 measures	 and	 the	 negotiation	 and	 conclusion	 of	

international	 agreements	 was	 subject	 to	 qualified	 majority	 vote.	 Such	 provisions	

established	a	common	regime	for	all	aspects	of	the	Common	Commercial	Policy,	without	

distinguishing	 between	 goods,	 services,	 FDI,	 and	 commercial	 aspects	 of	 intellectual	

property	(Dimopoulos,	2008).	In	this	sense,	the	pattern	of	merging	the	different	aspects	

of	 the	 Common	 Commercial	 Policy	 was	 followed	 by	 the	 Lisbon	 Treaty	 even	 in	 its	

procedural	aspects.	However,	there	were	exceptions	to	the	qualified	majority	voting	rule,	

such	as	the	negotiation	and	conclusion	of	agreements	 in	the	 fields	of	 trade	 in	services,	

FDI,	 and	 commercial	 aspects	of	 intellectual	property,	 in	which	 cases	 “the	Council	 shall	

act	 unanimously	 where	 such	 agreements	 include	 provisions	 for	 which	 unanimity	 is	

required	 for	 the	 adoption	of	 internal	 rules”	 (ex	 art	 133	TEC).	 Furthermore,	 unanimity	

was	 required	 for	 the	negotiation	 and	 conclusion	 of	 international	 agreements	 in	which	

commitments	 on	 cultural	 and	 audiovisual	 services	 could	 risk	 undermining	 the	 EU’s	

cultural	and	linguistic	diversity,	or	commitments	on	social,	educational	or	health	services	

could	 risk	 disturbing	 Member	 States’	 ability	 to	 deliver	 them	 or	 their	 national	

organization.	

In	terms	of	competence	for	the	negotiations	of	the	TTIP	agreement,	it	is	important	to	

keep	 in	 mind	 that	 the	 Common	 Commercial	 Policy	 comes	 under	 the	 exclusive	

competence	 of	 the	 European	 Union,	 under	 Article	 3	 TFEU	 and	 that,	 with	 the	 Lisbon	

Treaty,	 foreign	 direct	 investment	 became	 also	 exclusive	 competence	 of	 the	 EU,	 under	

Article	 207	 TFEU.	 Consequently,	 if	 a	 trade	 agreement	 comes	 under	 the	 EU	 exclusive	

competence,	it	is	up	to	the	Council	and	the	European	Parliament	to	adopt	or	to	reject	it.	

The	 European	 Parliament,	 despite	 the	 expansion	 of	 its	 role	 and	 competences,	 cannot	

modify	 the	 content	 of	 the	 agreement;	 it	 can	 accept	 it	 or	 reject	 it	 under	 the	 consent	

procedure,	which	consists	in	a	vote	in	the	Committee	for	International	Trade	followed	by	

a	vote	 in	 the	plenary.	Then,	 the	Council	authorizes	 the	conclusion	of	 the	agreement.	 In	
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the	case	of	TTIP,	the	question	is	whether	or	not	such	an	agreement	should	be	considered	

as	an	EU	exclusive	competence	agreement	or	a	mixed	agreement.	

In	that	case,	if	a	trade	agreement	is	mixed	competence,	so	the	EU	and	Member	States	

share	competence,	the	Council,	the	European	Parliament	and	all	28	Member	States	must	

adopt	 or	 ratify	 it.	 The	 agreement	 would	 have	 to	 be	 ratified	 by	 all	 28	 Member	 States	

before	the	Council	adopts	its	decision	(Webb,	2015).	There	would	be	no	fixed	timetable	

for	the	ratification	process	and,	since	every	Member	State	would	follow	its	own	internal	

procedure,	 it	could	take	up	to	two	or	more	years	(Webb,	2015).	The	crucial	distinction	

lies	in	the	content	of	the	agreement,	because	if	it	contains	only	regulatory	matters	falling	

within	the	sole	jurisdiction	of	the	EU,	it	will	be	considered	as	an	exclusive	EU	agreement,	

but	for	TTIP	the	story	could	be	different.	Although	the	scope	of	the	Common	Commercial	

Policy,	which	means	of	the	EU’s	competence	in	trade	policy,	was	greatly	expanded	by	the	

Treaty	 of	 Lisbon,	 there	 are	 elements	 of	 TTIP,	 particularly	 investment	 protection	 and	

dispute	 settlement,	 that	 are	 likely	 to	be	 subject	of	mixed	 competence,	hence	 requiring	

national	parliamentary	approval	in	each	Member	State	(Webb,	2015).	

Whilst	 the	German	government	assumed	 in	 January	2014	 that	TTIP	was	a	so-called	

mixed	 agreement	 and	 not	 an	 exclusive	 EU	 agreement,	 no	 binding	 formal	 opinion	 has	

been	delivered	to	date	by	the	Commission	or	other	EU	institutions	in	oder	to	qualify	it.	

However,	such	an	assumption	seems	inaccurate,	considering	that	little	scope	remains	for	

mixed	 agreements	 within	 the	 Common	 Commercial	 Policy,	 as	 the	 German	 Federal	

Ministry	of	Foreign	Affairs	also	acknowledged	 in	a	memorandum	on	the	Lisbon	Treaty	

(Kempen,	 2014,	 April	 30).	 In	 order	 to	 dispel	 any	 doubt	 on	 the	 legal	 status	 of	 trade	

agreements,	 the	 former	 EU	 Trade	 Commissioner	 Karel	 De	 Gucht	 indicated	 in	 October	

2014	that	the	Commission	would	request	an	opinion	to	the	European	Court	of	Justice	on	

the	 competence	 to	 sign	 and	 ratify	 a	 trade	 agreement	 with	 Singapore	 (European	

Commission,	 2014ae).	 The	 hope	 was	 to	 determine	 which	 provisions	 fall	 within	 the	

exclusive	EU	or	mixed	competence	and	to	provide	at	the	same	time	clarity	on	the	TTIP	

competence	question	as	well.	The	Commission	Legal	Service	prepared	a	formal	request	

to	 the	Court	with	 the	 view	of	 submitting	 it	 as	 soon	 as	possible	 but	 its	 position	 seems	

already	oriented	toward	a	mixed	competences	agreement	for	TTIP,	since	its	press	release	

states	that	“in	the	case	of	the	EU-U.S.	trade	talks,	for	instance	there	will	most	likely	be	a	
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number	 of	 elements	 that	 will	 require	 ratification	 by	 national	 parliaments”	 (European	

Commission,	2014ae).	

Such	 a	 view	was	 also	 supported	 by	 the	 recent	 interest	 by	 European	 institutions	 in	

national	parliaments.	The	new	EU	Trade	Commissioner	Cecilia	Malmström	met	in	2015	

with	parliamentarians	in	Austria,	Belgium,	France,	Germany,	Ireland,	Luxembourg,	Spain,	

Sweden	and	Czech	Republic,	emphasizing	“how	parliamentarians	across	the	EU	and	the	

Commission	can	work	together	in	the	future”	(Malmström,	2015).	European	Parliament	

President	Martin	 Schulz	 addressed	 the	 issue	of	TTIP	 and	national	 parliaments’	 role	 in	

Rome,	 declaring	 that	 “If	 TTIP	 turns	 out	 to	 be	 a	 mixed	 agreement,	 both	 national	

Parliaments	 and	 the	 EU	Parliament	will	 have	 to	 scrutinize	 it.	 (…)	 parliamentarians	 all	

over	Europe	(…)	base	their	positions	on	the	same	facts	and	in	formation”	(Schulz,	2015).	

In	 conclusion,	what	 is	 certain	 is	 that	TTIP	 is	not,	 in	any	event,	 an	agreement	 that	 falls	

within	the	sole	jurisdiction	of	Member	States.	If	this	was	the	case,	the	EU	would	not	have	

any	jurisdiction	to	negotiate	it	in	the	first	place.	Surely	though,	a	specific	procedure	for	

negotiating	and	concluding	agreements	under	EU	law	must	take	place	in	both	scenarios.		

1.2.2	How	does	the	European	Union	negotiate	a	trade	agreement?	

The	European	Union	manages	 trade	 relations	with	 countries	outside	 its	boundaries	

through	its	trade	policy.	Trade	policy	is	an	exclusive	power	of	the	EU,	which	means	that	it	

is	 the	 Union,	 and	 not	 individual	 Member	 States,	 who	 negotiates	 international	 trade	

agreements.	More	specifically,	the	European	Commission	is	the	Union’s	interlocutor	with		

trading	 partners	 on	 behalf	 of	 the	 whole	 EU	 but	 it	 acts	 in	 close	 cooperation	 with	 the	

Council	 and	 the	 Parliament,	 whose	 participation	 has	 been	 reinforced	with	 the	 Lisbon	

Treaty.	 According	 to	 the	 Directorate	 General	 for	 Trade	 website,	 trade	 agreements	 are	

designed	to	create	better	trading	opportunities	by	opening	new	markets	for	goods	and	

services,	 increasing	 investment	 opportunities	 and	 protection	 of	 investments,	 making	

trade	 faster	 and	 cheaper	 through	 the	 elimination	 of	 custom	 duties	 and	 through	 the	

convergence	of	regulations	and	standards,	and	the	creation	of	common	trade	rules	that	

would	 make	 the	 policy	 environment	 more	 predictable,	 for	 example	 in	 the	 fields	 of	

intellectual	property	rights	and	competition	(DG	Trade,	2013).	The	name	and	the	aim	of	

each	agreement	can	vary	according	to	the	degree	of	ambition,	the	scope	and	the	number	
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of	topics	covered,	and	the	trading	partners.	In	the	case	of	the	TTIP	agreement,	for	being	

negotiated	with	 the	 United	 States,	 covering	 a	 large	 range	 of	 issues,	 and	 for	 aiming	 at	

reciprocal		market	opening,	it	will	constitute	a	transatlantic	Free	Trade	Area.	

	 Technically,	 the	 ordinary	 procedure	 for	 the	 conclusion	 of	 the	TTIP	 is	 set	 out	 in	

Article	 218	 TFEU	 which,	 in	 conjunction	 with	 Article	 207	 TFEU,	 paragraphs	 3	 and	 4,	

constitutes	 the	 primary	 legal	 basis	 for	 the	 negotiation	 and	 conclusion	 of	 international	

agreements	 (Kempen,	 2014,	 April	 30).	 The	 central	 institution	 of	 such	 an	 action	 is	 the	

Council,	which	is	described	not	as	primus	inter	pares	with	the	Parliament,	but	simply	as	

primus,	 for	 its	 role	 is	 emphasized	 as	 central	 in	 all	 stages	 of	 the	 procedure	 (Schütze,	

2015).	Paragraph	2	of	Article	218	TFEU	states:	“The	Council	shall	authorize	the	opening	

of	 negotiations,	 adopt	 negotiating	 directives,	 authorize	 the	 signing	 of	 agreements	 and	

conclude	them”	(ex	art	300	TEC).	Having	defined	the	primary	role	of	the	Council,	Article	

218	then	defines	the	secondary	roles	of	the	other	EU	institutions	in	the	various	stages	of	

the	treaty-making	procedure.		

The	 Commission	 has	 the	 exclusive	 right	 to	make	 recommendations	 for	 agreements	

and,	 in	 the	 early	 stages	 of	 a	 discussion	 about	 launching	 trade	 negotiations,	 it	 holds	 a	

public	consultation	on	the	content	and	options	for	any	free	trade	agreement.	In	addition,		

it	directs	assessments	of	the	impact	of	such	agreements	on	the	EU	and	on	other	counries	

involved.	 In	most	cases,	 the	Commission	starts	a	scoping	exercise,	which	consists	 in	an	

informal	dialogue	with	the	other	country	on	the	content	of	the	future	negotiations.	Such	

an	exchange	of	views	can	cover	the	range	and	degree	of	ambition	of	topics	that	will	be	

addressed	 in	 the	 negotiations.	 It	 is	 an	 important	 exercise	 to	 assess	 whether	 the	 two	

parties	share	interests	and	whether	a	deal	would	be	feasible.	The	Commission	then	shall	

submit	recommendations	to	the	Council	and	request	formal	authorization	to	the	Council	

to	open	negotiations.	The	Commission	request	 is	also	shared	with	 the	Parliament.	The	

Council	 shall	adopt	a	decision	authorizing	 the	opening	of	negotiations	and	nominating	

the	Union	negotiator	or	the	head	of	the	Union’s	negotiating	team	(ex	art	300	TEC).		

Article	218	(4)	states	that	the	Council	may	address	directives	to	the	negotiator,	which	

set	 out	 the	 general	 objectives	 to	 be	 achieved	 in	 the	 negotiations.	 After	 internal	

discussion,	 the	 Council	 shall	 adopt	 the	 negotiating	 directives	 and	 authorize	 the	



�30

Commission	to	negotiate	on	behalf	of	the	EU.	In	the	case	of	TTIP,	the	Council	issued	these	

guidelines	 on	 June	 14,	 2013,	 in	 the	 form	 of	 “Directives	 for	 the	 Negotiation	 on	 a	

Comprehensive	 Trade	 and	 Investment	 Agreement,	 called	 the	 Transatlantic	 Trade	 and	

Investment	Partnership,	between	the	European	Union	and	the	United	States	of	America”.	

Such	 a	 decision	 of	 the	 Council	 has	 legally	 binding	 nature,	 as	 the	 opening	 of	 the	

negotiations	 is	 only	 authorized	 in	 the	 first	 place	 by	 the	 decision,	 while	 negotiating	

guidelines	 prescribe	 the	 range	 of	 possible	 matters	 for	 negotiation	 in	 binding	 form	

(Kempen,	 2014,	April	 30).	As	 a	 legislative	 act	 that	 opens	 the	negotiations,	 the	Council	

decision	does	not	provide	an	unrestricted	negotiating	mandate	but	one	that	is	defined	by	

the	Council	in	its	content	and	possibly	also	conditional.	The	TTIP	case	is	an	example	of	

such	 conditionality,	 as	 the	 Council	 negotiating	 directives	 explicitly	 left	 out	 politically	

delicate	matters	such	as	culture	and	audiovisual	services	following	pressure	from	France	

(Webb,	2015).		

The	 Commission’s	 powers	 are	 therefore,	 according	 to	 Robert	 Schütze,	 considered	

between	“autonomous”	and	“delegated”	and	this	lower	degree	of	institutional	autonomy	

is	justified	by	the	fact	that	third	parties	are	involved	in	the	negotiations	(Schütze,	2015).	

In	 fact,	 the	 ex	 ante	 involvement	 of	 the	 Council	 and	 the	 safeguard	 checking	 role	 it	

performs	 during	 the	whole	 process	 of	 the	 negotiations	 create,	 to	 some	 extent,	 a	 two-

front	war	for	the	Commission	as	negotiator.	The	exclusion	of	audiovisual	services	from	

the	negotiating	directives	put	the	Commission	in	an	uncomfortable	position	even	before	

the	 negotiations	 had	 started,	 as	 the	 possible	 consequences	 of	 such	 an	 act	 and	 the	

retaliatory	 nature	 of	 trade	 negotiations	 were	 quickly	 made	 explicit	 by	 the	 U.S.	

Ambassador	 to	 the	 EU	 (Webb,	 2015).	 The	Union	 negotiator	 had	 not	 only	 to	 negotiate	

externally	 with	 the	 third	 party,	 but	 it	 also	 needs	 to	 deal	 internally	 with	 the	 Council	

(Schütze,	2015).	

During	 the	 negotiating	 process,	 Parliament	 is	 not	 formally	 involved	 in	 the	 process,	

even	though	it	has	the	right	to	be	immediately	and	fully	informed	during	all	stages	of	the	

procedure.	The	process	consists	in	negotiating	rounds	set	up	by	Chief	Negotiators	of	the	

negotiating	parties.	Negotiating	 teams	and	experts	 covering	all	 the	different	 topics	are	

led	by	Chief	Negotiator	in	the	process.	The	duration	of	the	process	depends	on	the	pace	

of	negotiations	and	so	does	the	number	of	rounds;	it	can	range	from	2-3	years	to	much	
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longer.	Chief	Negotiators	may	also	meet	outside	the	formal	negotiating	rounds	and	are	in	

constant	 contact.	After	each	 round,	 the	Council	 and	 the	Parliament	are	 simultaneously	

informed	about	the	state	of	play,	while	draft	texts	are	usually	not	made	public	during	the	

negotiations.	When	negotiations	 reach	 their	 final	 stage,	 called	of	 technical	 finalization,	

the	Parliament	and	the	Council	are	immediately	informed	and	finalized	texts	are	sent	to		

Member	States	and	to	the	Parliament.	Then,	the	exercise	of	the	legal	scrubbing	starts,	so	

lawyers	review	the	legal	texts	for	3	to	9	months.	Although	Article	218	TFEU	provides	a	

distinction	 of	 role	 between	 the	 Council	 on	 one	 side,	 and	 the	 Commission	 and	 the	

Parliament	 on	 the	 other,	 it	 also	 entitles	 any	 Union	 institution	 and	 Member	 States	 to	

challenge	the	constitutionality	of	the	draft	agreement,	prior	to	its	conclusion,	by	asking	

for	 an	 Opinion	 of	 the	 European	 Court	 of	 Justice.	 If	 the	 agreement	 is	 found	 not	 to	 be	

compatible	with	 the	 Treaties,	 it	may	 not	 enter	 into	 force	 unless	 it	 is	 amended	 or	 the	

Treaties	are	revised.	

When	negotiations	 are	 technically	 concluded	 and	 legal	 scrubbing	 is	 complete,	 Chief	

Negotiators	 of	 both	 parties	 initial	 the	 English	 text	 of	 the	 proposed	 agreement,	 which	

then	is	provided	to	the	Council	and	the	Parliament.	After	initialing,	the	Commission	can	

finally	decide	to	publish	the	text	on	the	internet,	but	it	has	to	specify	that	the	text	is	not	

yet	binding	for	the	parties.	The	Council	then	decides	on	the	signature	and	conclusion	of	

the	 agreement	 following	 a	 proposal	 of	 the	 Commission.	 The	 agreement	 is	 formally	

signed	by	the	two	parties	and	when	it	would	cover	topics	that	are	the	responsibility	of	

Member	States	but	not	shared	at	EU	level,	all	Member	States	need	also	to	sign	it.	After	

signature	by	both	sides,	the	agreement	together	with	the	draft	decision	to	conclude	it	is	

transmitted	 by	 the	 Council	 to	 the	 Parliament	 for	 consent.	 The	 Parliament	 is	 entitled	

under	 paragraph	 6	 of	 Article	 218	 to	 veto	 agreements	 covering	 fields	 that	 internally	

require	parliamentary	co-decision	or	consent	procedure;	its	power	is	reduced	to	a	mere	

saying	yes	or	no	to	the	negotiated	agreement.	Where	the	agreement	contains	provisions	

that	 fall	 under	Member	 States	 responsibility,	which	 is	 the	 case	 for	mixed	 agreements,	

individual	Member	 States	 also	 have	 to	 ratify	 it	 according	 to	 their	 national	 ratification	

procedures.	 After	 the	 ratification	 process	 is	 concluded,	 the	 Council	 adopts	 the	 final	

decision	 to	 conclude	 the	 agreement	 and	 the	 agreement	 is	 published	 in	 the	 Official	

Journal.	 The	 agreement	 enters	 into	 force	 on	 a	 specific	 date	 but	 its	 provisions	 can	 be	
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staged	 over	 time.	 Nonetheless,	 the	 full	 effects	 may	 take	 years	 to	 be	 fully	 felt	 on	 the	

ground.	

1.2.3	The	role	of	the	European	Parliament	and	the	issue	of	transparency			

The	new	power	of	the	European	Parliament,	granted	by	the	Lisbon	Treaty,	to	consent	

and	 thereby	 approve	 international	 agreements	 has	 surely	 played	 an	 important	 role	 in	

the	public	legitimacy	of	the	TTIP.	The	first	and	most	important	act	in	this	direction	was	

the	endorsement	of	the	TTIP	through	the	securing	of	a	Council	negotiating	mandate.	The	

new	 role	 of	 Parliament,	 however,	 does	 not	 give	 this	 institution	 any	 influence	 on	 the	

negotiations,	nor	on	the	content	of	the	draft	agreement.	According	to	Bartl	and	Fahey	in	

fact,	 the	 traditional	 debate	 regarding	 the	 powers	 of	 the	 European	 Parliament	 in	

international	trade	agreements	is	largely	concerned	with	the	balance	of	powers	between	

the	Council	and	the	Parliament.		

As	 already	 discussed,	 according	 to	 Article	 218	 TFEU,	 it	 is	 the	 Council	 that	 shall	

authorize	 the	 opening	 of	 negotiations,	 adopt	 negotiating	 directives,	 and	 authorize	 the	

signing	and	conclusion	of	agreements.	Schütze	defined	the	role	of	the	Council	as	primus	

in	relation	to	the	negotiations	of	 international	agreements	and	this	dynamic,	according	

to	Bartl	 and	 Fahey,	 renders	 the	 process	 “executive-dominant”	 (Bartl	&	 Fahey,	 2014:7).	

While	 such	 considerations	 may	 provide	 the	 image	 of	 a	 powerless	 Parliament	 in	 the	

context	of	international	agreements	negotiations,	the	new	powers	granted	by	the	Lisbon	

Treaty	 this	 institution	 to	 veto	 the	 negotiated	 Anti-Counterfeiting	 Trade	 Agreement	

(ACTA)	 between	 the	 European	Union,	 Australia,	 Canada,	 Japan,	 the	 Republic	 of	 Korea,	

Mexico,	Morocco	New	Zealand,	Singapore,	Switzerland,	and	the	United	States	in	2012.		

Notably,	 the	agreement	was	voted	down	 for	 reasons	 related	 to	 the	 failure	 to	 inform	

Parliament	“adequately	and	on	time”	(Bartl	&	Fahey,	2014:15)	about	the	negotiations	of	

ACTA.	 MEP	 David	 Martin,	 responsible	 for	 steering	 ACTA	 dossier	 through	 Parliament,	

motivated	his	recommendation	to	reject	it	with	the	“vagueness	of	certain	aspects	of	the	

text	 and	 the	 uncertainty	 of	 its	 interpretation”,	 matters	 that	 could	 not	 guarantee	 the	

protection	 of	 European	 citizens’	 civil	 liberties	 (European	 Parliament,	 2012,	 July	 4).	 In	

addition,	 when	 MEP	 Sophia	 in	 ’t	 Veld	 tried	 to	 gain	 public	 access	 to	 the	 negotiating	
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mandate	through	litigation,	the	General	Court	ruled	against	her	on	the	grounds	that	the	

interest	 in	shielding	the	EU’s	negotiating	strategy	had	to	prevail	(Bartl	&	Fahey,	2014).	

The	 example	 of	 ACTA	 suggests	 that,	 according	 to	 the	 provisions	 of	 Article	 218	 TFEU,	

while	the	European	Parliament	is	supposed	to	be	“immediately	and	fully	informed	at	all	

stages	of	the	procedure”	(Bartl	&	Fahey,	2014:15)	and	the	Commission	to	offer	relevant	

knowledge,	this	mechanism	does	not	seem	to	always	work	smoothly.	

The	ACTA	 case	 suggests	 a	 less	 exposed,	 but	 democratically	 relevant	 conflict	 among	

European	 institutions	 that	 may	 be	 found	 at	 an	 earlier	 stage:	 namely,	 in	 the	 relation	

between	the	European	Commission	and	the	Parliament.	 In	 this	context,	a	 link	emerges	

between	the	Parliament’s	new	right	of	veto	on	international	agreements	and	the	right	of	

information	embodied	in	Article	218	(10).	This	new	power,	thanks	to	the	ACTA	affair,	has	

exposed	 a	 conflict	 between	 EU	 executive	 actors	 and	 Parliament	 in	 international	 trade	

negotiations,	by	 rendering	 salient	what	Article	218	TFEU	states	about	 transparency	 in	

the	conduct	of	EU	international	relations	(Bartl	&	Fahey,	2014).	What	is	significant	here	

is	 that,	 not	 only	 it	 prompted	 the	 Commission	 to	 take	 measures	 to	 dispel	 myths	

(something	similar	 to	what	can	be	seen	within	the	TTIP	marketization)	and	to	publish	

information	 catalogues	 about	 the	 future	 agreement,	 but	 it	 exposed	 the	 issue	 of	 “who”	

produces	 the	 knowledge	 that	 frames	 the	 political	 debate	 on	 international	 trade	

agreements	and	on	which	Parliament	should	base	its	decisions	regarding	the	desirability	

of	such	agreements.		

Regarding	 the	 TTIP,	 the	 first	 and	 most	 important	 source	 of	 knowledge	 for	 the	

European	Parliament	was	the	influential	report	of	the	High	Level	Working	Group	issued	

in	2013,	which	provided	the	roadmap	for	the	TTIP	negotiations.	The	membership	of	this	

group	was	 not	made	 public	 by	 the	 European	 Commission	website,	 except	 for	 the	 two	

Chairmen,	 the	 EU	Trade	Representative	 and	 the	U.S.	 Trade	Representative.	 Secrecy	 on	

the	full	membership	of	the	HLWG	was	strong	on	part	of	the	Commission,	whose	response	

to	the	requests	by	the	Brussel-based	NGO	Corporate	Europe	Observatory	(CEO)	claimed	

the	non	existence	of	 such	 a	 list	 and	 the	 impossibility	 of	 sharing	 it,	 as	 that	 request	 fell	

outside	 the	 purpose	 of	 Regulation	 1049/2001	 regarding	 public	 access	 to	 European	

Parliament,	 Council	 and	 Commission	 documents	 (Bartl	 &	 Fahey,	 2014).	 When	 the	

information	was	made	publicly	 available	by	 the	U.S.	Administration,	 it	was	possible	 to	
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notice	that	the	ordinary	members	of	the	HLWG	were	executive	officials	of	the	European	

Commission	 and	 U.S.	 Administration.	 Furthermore,	 other	 sources	 of	 information	 for	

Parliament	 about	 the	 TTIP	 were	 the	 Impact	 Assessments	 that	 the	 Commission	 had	

outsourced	 to	 apparently	 independent	 contractors	 and	 various	 supporting	 documents	

produced	by	the	Commission,	while	the	stakeholders	worth	listening	in	the	process	were	

chosen	by	the	Commission	(Bartl	&	Fahey,	2014).		

Overall,	what	seems	clear	is	that	the	majority	of	information	the	Parliament	could	rely	

upon	was	directly	and	 indirectly	produced	by	the	European	Commission.	At	 this	point,	

one	may	wonder	about	how	much	the	Parliament	was	trapped	in	its	ability	to	produce	

its	own	knowledge	and	 therefore	 to	have	a	properly	politicized	dialogue	on	 the	 issues	

concerning	 TTIP.	 If	 the	main	 knowledge	 that	 reached	 the	 Parliament	 only	 exalted	 the	

benefits	of	the	transatlantic	market	integration	as	the	cheapest	way	for	economic	growth	

and	 job	 creation,	 the	 space	 for	 an	 accountable	 political	 debate	 may	 have	 been	

considerably	 narrow,	 not	 to	mention	 the	 fact	 that	 the	main	 influence	 on	 international	

trade	agreements	from	the	Parliament	passes	exclusively	through	the	“yes	or	no”	vote.	In	

such	 a	 tight	 space	 for	 political	 deliberations,	 it	 is	 questionable	 even	 whether	 the	

Parliament	may	 be	 able	 to	 provide	 valuable	 input	 throughout	 the	 negotiations	 for	 the	

Commission	to	take	into	consideration,	as	foreseen	in	the	Inter-Institutional	Framework	

Agreement	(Bartl	&	Fahey,	2014).	

In	 spite	 of	 the	 official	 reassurances	 by	 the	 Commission	 about	 the	 improving	 of	

transparency	 in	 the	EU	 trade	negotiations,	EU	Chief	Negotiator	 Ignacio	Garcia	Bercero	

confirmed	 that	 the	Commission	would	block	public	 access	 to	 all	 documents	 related	 to	

the	negotiations	and	development	of	TTIP	and	 that	 access	 to	 those	documents	will	be	

denied	 to	 the	 public	 for	 up	 to	 30	 years	 (Hilary,	 2015).	 In	 addition,	 former	 EU	 Trade	

Commissioner	 Karel	 De	 Gucht	 informed	 Parliament	 that	 the	 Commission	 would	

approach	 TTIP	 with	 the	 same	 level	 of	 secrecy	 as	 of	 previous	 trade	 agreements,	 and	

called	for	supporting	the	confidentiality	in	the	negotiations	(Hilary,	2015).	The	emphasis	

on	 the	 importance	 of	 European	 Parliament	 Members’	 opinion	 and	 their	 right	 to	 be	

informed	 might	 sound	 like	 propaganda,	 since	 even	 government	 officials	 from	 EU	

Member	States	were	denied	access	to	TTIP	negotiating	documents,	except	in	designated	

reading	rooms	and	with	the	prohibition	of	removing	or	copying	them.	Representatives	of	



�35

EU	Member	States	were	called	to	a	meeting	by	the	Commission	in	November	2013	to	be	

instructed	on	how	to	control	and	coordinate	communications	about	TTIP	(Hilary,	2015).	

An	 even	more	 critical	 aspect	 was	 that	 elected	MEP	were	 not	 allowed	 to	 be	 informed	

about	the	demands	being	made	on	their	countries	by	the	United	States.	

On	 its	 side,	 the	 Commission	 maintained	 that	 democratic	 scrutiny	 and	 public	

involvement	 were	 encouraged	 at	 all	 stages	 of	 negotiations	 and	 that	 it	 would	 include	

European	governments,	the	European	Parliament,	stakeholders,	civil	society	and	interest	

groups.	 	 During	 the	 preparation	 stage,	 the	 Commission	 gathered	 a	 broad	 range	 of	

external	points	of	view	 through	many	channels.	Public	 consultations	 involved	as	many	

stakeholders	 as	 possible	 through	 an	 electronic	 questionnaire	 that	was	 published	 very	

early	in	the	reflection	process.	Interested	organizations	could	thus	express	their	opinion	

on	 the	 topic	 and	 could	 be	 called	 for	 further	 comments.	 For	 TTIP	 negotiations,	

stakeholders	views	were	 included	 from	the	very	beginning,	according	 to	 the	European	

Commission’s	 Factsheet	 on	 transparency	 in	 EU	 trade	 negotiations	 (2013i),	 in	 the	

reflections	of	the	EU-U.S.	High	Level	Working	Group.	By	holding	Civil	Society	Dialogues,	

the	 Commission	 invited	 non-governmental	 organizations,	 industry	 associations,	

consumer	groups	and	other	interest	groups	to	participate	in	regular	meetings.		

Apart	from	consulting	with	stakeholders,	the	Commission	commissioned	independent	

studies,	 called	Sustainability	 Impact	Assessments	 in	order	 to	 investigate	 the	economic,	

social,	and	environmental	 impacts	of	 the	 future	agreement.	The	results	of	such	studies	

were	published	and	scrutinized	by	civil	society,	and	were	also	taken	into	account	in	the	

negotiation	 process.	 In	 addition,	 the	 Commission	 discussed	 with	 representatives	 of	

Member	States	who	sit	in	the	Council	and	Members	of	the	European	Parliament,	on	the	

objectives	 and	 scope	 of	 the	 negotiations.	 The	 Council	 discussed	 the	 idea	 of	 a	 new	

bilateral	 negotiation	 with	 the	 Commission	 and	 decided	 which	 country	 to	 start	

negotiating	with	and	what	topics	to	cover.	At	that	point,	it	authorized	the	Commission	to	

negotiate	 through	a	negotiating	mandate.	The	European	Parliament	expressed	 its	view	

through	a	resolution,	that	was	not	legally	binding	but	represented	a	political	message	for	

the	negotiators.		
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During	 the	 negotiations,	 information	 on	 the	 various	 rounds	 and	 their	 progress	was	

available	on	the	Commission	website	for	the	public,	while	the	Council	and	the	Parliament	

were	 regularly	 and	 simultaneously	 informed	 about	 the	negotiations	 state	 of	 play.	 Civil	

society	 was	 also	 updated	 in	 regular	 meetings	 with	 Commission	 representatives	 (DG	

Trade,	 2013a).	 The	Commission	made	 clear,	 however,	 that	 in	 general	 negotiations	 and	

the	negotiating	 texts	are	not	 themselves	public	 for	many	 reasons,	 such	as	 strategically	

protecting	EU	interests,	creating	a	certain	climate	of	confidence	between	the	two	sides,	

and	 for	 the	 principle	 that	 “nothing	 is	 agreed	 until	 everything	 is	 agreed”	 (European	

Commission,	 2013j:4),	 so	 an	 early	 release	would	 harm	 the	 conclusion	 of	 the	 process.	

Only	when	the	draft	text	of	the	agreement	 is	complete	and	the	negotiations	concluded,	

public	debate	on	the	deal	can	take	place,	since	the	draft	is	made	of	public	domain.		

According	to	 the	opinion	of	 former	EU	Trade	Commissioner	De	Gucht	on	the	 formal	

place	 of	 transparency	 rules,	 the	 application	 of	 the	 Council	 Regulation	 EC	 1049/2001	

allowed	to	shred	all	the	negotiations-related	documents	in	secrecy,	while	documents	not	

classified	 under	 EU	 law	 had	 to	 be	 held	 in	 confidence	 as	 well,	 in	 order	 to	 protect	

European	interests	in	the	negotiations	(Bartl	&	Fahey,	2014).	As	already	mentioned,	even	

the	HLWG	full	membership	list	was	denied	public	disclosure,	together	with	many	other	

documents	as	well,	such	as	the	negotiating	mandate	and	draft	texts	on	the	EU	position	

on	various	 issues.	The	commitment	 to	 transparency	seemed	rather	 formal	 in	 the	TTIP	

negotiations,	 since	 the	 main	 source	 of	 information	 about	 it	 for	 Parliament	 is	 the	

Commission,	and	 that	MEPs	have	restricted	access	 to	 the	negotiating	documents.	Even	

the	 creation	 of	 an	 Advisory	 Group	 of	 experts,	 aiming	 at	 providing	 the	 EU	 trade	

negotiators	with	 advice	 in	 the	 areas	 being	 negotiated	 in	TTIP	 (European	Commission,	

2014c),	was	condemned	as	an	exercise	in	co-option	rather	than	transparency,	since	all	its	

members	 where	 forbidden	 to	 share	 any	 non-public	 material	 outside	 the	 group	

(European	Commission,	2014a).		

Interestingly	enough,	the	Commission	underlines	how	the	views	expressed	during	the	

process	by	Members	of	 the	European	Parliament	 reflected	 “what	 they	hear	 from	 their	

respective	 constituencies”	 (European	 Commission,	 2013j:3).	 The	 main	 public,	 or	 the	

constituencies,	 had	 narrow	 access	 to	 official	 information	 (apart	 from	 the	 European	

Commission	website),	 therefore	no	 chance	 for	building	a	 constructive	dialogue	and	an	
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informed	opinion	 that	could	be	 transmitted	 to	 its	 representatives	 in	 the	Parliament,	at	

least	until	the	end	of	2014	and	the	very	beginning	of	2015.	Some	documents	eventually	

leaked	 to	 the	 public,	 such	 as	 the	 HLWG	 full	 membership,	 the	 Council	 negotiation	

mandate,	 and	 later	 on,	 some	 European	 draft	 proposals	 for	 some	 chapters	 of	 the	

agreement.	This,	of	course,	ignited	public	debate	and	public	opposition	to	the	agreement,	

due	to	the	secrecy	in	which	it	was	being	negotiated	and	the	lack	of	public	accountability	

and	openness	of	the	negotiations	(FOE,	2014).	Mindful	of	the	mounting	criticism	against	

the	 shadowy	 conduct	 of	 the	 negotiations	 on	 part	 of	 the	 Commission,	 the	 newly	

appointed	 EU	 Trade	 Commissioner	 Cecilia	 Malmström	 committed	 herself	 to	 a	 “fresh	

start”	by	opening	the	TTIP	negotiations	to	public	scrutiny	(Hilary,	2015).		

In	 January	 2015,	 eight	 EU	 proposals	 for	 legal	 text,	 as	 well	 as	 background	 papers,	

factsheets,	and	position	papers	on	every	topic	of	the	agreement	were	published	on	the	

Commission	 website,	 available	 to	 the	 public.	 The	 range	 of	 measures	 also	 included	

classifying	 less	TTIP	negotiating	 documents	 as	 “EU	 restricted”,	making	 them	 therefore	

more	easily	accessible	to	members	of	the	Parliament	outside	the	special	reading	rooms.	

Although	such	a	move	was	welcomed	as	enhancing	transparency	in	the	negotiations,	the	

official	EU	Ombudsman,	Emily	O’Reilly,	castigated	the	Commission	for	failing	to	provide	

an	 adequate	 answers	 to	 her	 calls	 for	 transparency	 in	 TTIP,	 namely	 by	 blocking	 public	

access	 to	 the	most	 important	 documents,	 such	 as	 consolidated	 texts,	 and	 by	 failing	 to	

publish	 a	 full	 list	 of	 all	 existing	 documents	 relating	 to	 the	 negotiations	 (Ombudsman,	

2014).	 Moreover,	 even	 though	 members	 of	 the	 European	 Parliament	 were	 allowed	

greater	access	to	TTIP	documents,	such	access	was	still	restricted	to	the	reading	rooms,	

where	no	recording	equipment	was	allowed.	Many	civil	society	organizations	have	also	

expressed	 their	 concern	 that	 the	 amount	 of	 information	 made	 available	 to	 certain	

business	 groups	 was	 disproportionate	 if	 compared	 with	 that	 made	 available	 to	 other	

stakeholders,	such	as	trade	unions	and	non-profit	organizations	(Armanovica	&	Bendini,	

2014).	According	to	Global	Policy	Forum,	Directorate	General	for	Trade	has	had	at	least	

119	behind-closed-doors	meetings	with	large	corporations	and	their	lobby	groups,	while	

it	held	only	a	handful	with	trade	unions	and	consumer	groups.	Such	concerns	have	been	

echoed	 by	 the	 European	 Ombudsman,	 who	 raised	 the	 issue	 of	 unequal	 access	 to	

documents	for	different	stakeholders.	



�38

In	 light	 of	 the	 new	balance	 of	 powers	 among	European	 institutions	 brought	 by	 the	

Lisbon	 Treaty	 and	 the	 new	 role	 conferred	 to	 the	 European	 Parliament	 by	 Article	 218	

TFEU,	some	considerations	on	the	enhanced	weight	of	transparency	in	trade	agreements	

negotiations	are	necessary.	First,	since	the	Lisbon	Treaty	came	in	force,	the	Council	must	

ask	the	Parliament’s	consent	to	conclude	international	agreements,	once	the	draft	text	is	

negotiated	by	the	Commission.	The	Parliament	is	asked	to	say	“yes	or	no”	to	the	final	text	

of	the	agreement,	therefore	the	degree	of	transparency	in	the	negotiations	gains	a	new	

political	 importance.	 Enhanced	 access	 to	 the	 TTIP	 negotiating	 documents	 becomes	

crucial,	once	proved	that	the	main	source	of	information	for	the	European	Parliament	is	

the	 European	Commission,	 to	 allow	 the	 formation	 of	 an	 European	public	 opinion	 that	

can	 guarantee	 or	 deny	 consent	 to	 an	 agreement	 that	 is	 likely	 to	 influence	 citizens’	

everyday	 lives.	 In	 addition,	 greater	 access	 to	 the	 TTIP	 documents	 for	 MEPs	 becomes	

decisive	 for	 a	 lively	 and	democratic	 debate	within	Parliament	 during	 the	negotiations,	

whilst	it	can	only	express	its	view	through	non-binding	resolutions	and	in	the	approval	

phase.		

Second,	when	taking	into	consideration	the	ACTA	rejection	as	precedent,	in	which	the	

Treaty	was	rejected	by	the	European	Parliament	for	lack	of	information	provided	to	the	

members	of	 the	European	Parliament,	 the	 implications	of	 transparency	 for	TTIP	 seem	

much	bigger.	This	is	evident	both	in	terms	of	the	formal	place	of	transparency	rules,	such	

as	access	to	the	TTIP	negotiating	document,	and	in	terms	of	public	participation	to	the	

negotiations.	The	European	Parliament	proved	with	ACTA	that	the	executive	powers	 in	

the	European	Union	must	take	into	account	the	will	of	elected	representatives	of	people	

when	concluding	international	agreements.	Still,	civil	society	criticism	points	its	finger	at	

what	 seems	 to	be	 just	a	 formal	commitment	of	 the	Commission	 towards	 transparency,	

like	the	launch	of	the	new	Twitter	account	dedicated	to	the	TTIP	negotiations	with	the	

intention	of	providing	more	transparency	on	the	process,	which	is	instead	regarded	as	a	

propaganda	channel	by	civil	society	organizations	(Hilary,	2015).		

This	leads	to	a	final	consideration,	that	concerns	the	implications	of	transparency	on	

the	behavior	of	the	European	Commission.	As	Eliasson	considers,	the	supranational	EU	

Commission	 represents	 all	 EU	 members,	 but	 receives	 its	 negotiating	 mandate	 from		

Member	States,	which	are	empowered	with	a	de	facto	veto	on	the	negotiating	mandate,	
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and	 can	 later	 obtain	 a	 legal	 veto	on	 any	negotiating	 agreement	by	building	 a	 blocking	

minority	 of	 States	 in	 the	 Council	 of	 Ministers	 (Eliasson,	 2014).	 If	 considering	 that,	

politically	 speaking,	 the	 Parliament	 can	 potentially	 be	 a	 veto	 player,	 transparency	 is	

strongly	linked	to	the	democratic	legitimacy	of	the	EU	international	trade	law-making.	
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CHAPTER	2	-	THE	TRANSATLANTIC	TRADE	AND	INVESTMENT	PARTNERSHIP	

2.1	TTIP:	on	the	road	to	the	draft	agreement		

2.1.1	The	High	Level	Working	Group	on	Jobs	and	Growth	and	the	Negotiating	Mandate	

Through	 the	 observation	 of	 the	 reinforcing	 and	 the	 development	 of	 a	 transatlantic	

trade	partnership,	and	by	operating	an	undeniable	simplification	of	historical	events	and	

political	dynamics,	it	can	be	said	that	the	attempts	to	create	a	transatlantic	marketplace	

culminated	in	the	creation	of	the	High	Level	Working	Group	on	Jobs	and	Growth	(HLWG).	

During	 the	November	 2011	U.S.-EU	 Summit	Meeting,	 European	Commission	President	

José	 Manuel	 Barroso,	 European	 Council	 President	 Herman	 Van	 Rompuy,	 and	 U.S.	

President	Barack	Obama	established	the	HLWG	under	the	auspices	of	the	Transatlantic	

Economic	Council	(TEC),	with	the	task	of	“identifying	policies	and	measures	to	increase	

U.S.-EU	 trade	 and	 investment	 to	 support	 mutually	 beneficial	 job	 creation,	 economic	

growth	 and	 international	 competitiveness”	 (HLWG,	 2013).	 As	 of	 January	 2014,	 in	 fact,	

European	Chief	Negotiator	Karel	De	Gucht	was	affirming	that	“concluding	an	ambitious	

transatlantic	 trade	 and	 investment	 partnership	 would	 show	 that	 both	 the	 European	

Union	 and	 the	United	 States	 continue	 to	 believe	 in	 open	markets,	 even	 in	 the	 choppy	

waters	we	are	in	today.	That	removes	one	source	of	uncertainty	for	business,	providing	a	

boost	to	confidence“	(De	Gucht,	2014).		

The	 HLWG	 was	 led	 by	 U.S.	 Trade	 Representative	 Ron	 Kirk	 and	 EU	 Trade	

Commissioner	Karel	De	Gucht	and	asked	by	transatlantic	leaders	to	work	closely	with	all	

public	and	private	sector	stakeholder	groups	(European	Commission,	2013b).	Contrary	

to	 the	 attempts	 of	 creating	 a	 transatlantic	 marketplace	 in	 the	 1990s,	 this	 time	 it	

appeared	that	the	combination	of	difficult	economic	and	political	circumstances	and	the	

deadlock	of	multilateral	WTO	negotiations	were	contributing	 to	expand	the	magnitude	

of	 a	 possible	 agreement,	 especially	 in	 terms	 of	 sectors	 involved.	 While	 the	 1995	

European	 Commission’s	 proposal	 of	 a	 Transatlantic	 Marketplace	 lacked	 the	 sufficient	

strength	to	attract	major	political	attention	and	the	expected	economic	benefits	for	such	

a	 level	of	ambition	seemed	not	to	worth	the	risk,	TTIP	proposal	expressly	 involved	the	
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revision	and	the	renegotiation	of	a	wide	range	of	laws,	rules	and	standards	in	a	form	that	

was	unprecedented	for	European	international	trade	agreements	(Bartl	&	Fahey,	2014).		

As	De	Largentaye	reports,	the	group	built	on	previously	accomplished	work	done	by	

the	 Transatlantic	 Economic	 Council,	 on	 work	 carried	 out	 since	 2000	 on	 reconciling	

regulatory	differences	between	the	two	sides	of	 the	Atlantic,	and	also	on	the	enhanced	

versions	 of	 Free	 Trade	 Agreements	 recently	 signed	 by	 the	 United	 States	 and	 the	

European	 Union	with	 South	 Korea	 (De	 Largentaye,	 2013).	 On	 February	 13,	 2013,	 the	

HLWG	 produced	 an	 influential	 six-page	 Final	 Report	 that	 expressed	 the	 virtues	 of	

economic	integration	as	a	way	to	foster	jobs	creation,	growth	and	competitiveness	in	the	

Transatlantic	 economy	 and	 the	 belief	 that	 more	 could	 be	 done	 to	 strengthen	 such	 a	

relationship.	 In	 order	 to	 do	 that,	 the	 HLWG	 Report	 reached	 the	 conclusion	 that	 “a	

comprehensive	 agreement	 that	 addresses	 a	 broad	 range	 of	 bilateral	 trade	 and	

investment	 issues,	 including	 regulatory	 issues,	 and	 contributes	 to	 the	 development	 of	

global	 rules,	 would	 provide	 the	 most	 significant	 mutual	 benefit”	 (HLWG,	 2013).	

Therefore,	 it	strongly	recommended	that	 the	Leaders	of	each	side	“initiated	as	soon	as	

possible	 the	 formal	 domestic	 procedures	 to	 launch	 negotiations	 on	 a	 comprehensive	

trade	and	investment	agreement”	(HLWG,	2013:1),	namely	the	Transatlantic	Trade	and	

Investment	Partnership.	

The	HLWG	traced	a	roadmap	for	the	negotiations	and	recommended	that	these	would	

reach	 ambitious	 outcomes	 in	 three	 broad	 areas.	 First,	 the	 elimination	 of	 reduction	 of	

residual	tariff	barriers	on	industrial	goods,	with	the	acknowledgement	of	a	transitional	

period	of	time	for	the	most	sensitive	products,	the	binding	of	existing	autonomous	levels	

of	 liberalization	 in	 the	 field	 of	 services	while	 at	 the	 same	 time	 achieving	 new	market	

access,	and	the	maximum	ambition	in	terms	of	opening	up	public	procurement	at	every	

level	on	both	sides.			

Second,	 an	 ambitious	 level	 of	 regulatory	 compatibility	 for	 goods	 and	 services	 that	

would	be	the	main	focus	of	the	negotiations,	to	be	reached	through	a	variety	of	new	and	

innovative	 approaches	 addressing	 “behind-the-borders”	 (HLWG,	 2013:1)	 obstacles	 to	

trade,	 such	 as	mutual	 recognition,	 harmonization	 and	 enhanced	 cooperation	 between	

regulators.	 Concerning	 tariff	 barriers	 on	 trade	 of	 agricultural	 goods,	 it	 aimed	 at	 a	
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progressive	 and	 substantial	 reduction,	 while	 identified	 key	 sectors	 were	 automotive,	

machine-tools,	 electrotechnical	 goods,	 chemicals,	 and	 nanotechnologies.	 In	 the	 field	 of	

services,	 financial	 services,	 health	 services,	 transport,	 IT,	 telecommunications,	 and	

aeronautics	were	the	main	aim	of	liberalization.		

Third,	 the	 HLWG	 Report	 maintained	 the	 importance	 of	 the	 two	 sides	 developing	

common	 rules	 in	 areas	 that,	 given	 the	 size	 and	 the	 magnitude	 of	 the	 transatlantic	

relationship,	would	not	only	have	a	bilateral	relevance,	but	would	also	contribute	to	the	

strengthening	of	 the	multilateral	 trading	system.	Some	of	 these	areas	were	 Intellectual	

Property	Rights,	 Environment	 and	Labor,	 Raw	Materials	 and	Energy,	 Competition,	 and	

Transparency.	The	conclusions	of	the	HLWG	Report	were	endorsed	only	two	days	after	

its	 release	 by	 the	 highest	 political	 authorities	 on	 both	 sides	 of	 the	 Atlantic,	 who	

undertook	the	internal	procedures	necessary	to	launch	the	TTIP	negotiations.	Contrary	

to	 the	 past,	 not	 only	 the	 launch	 of	 TTIP	 negotiations	 received	 support	 at	 the	 highest	

political	 level,	 but	 it	 was	 also	 warmly	 welcomed	 by	 the	major	 business	 lobby	 groups	

from	both	sides	of	the	Atlantic.	Just	a	month	after	the	issue	of	the	HLWG	report,	EU	Trade	

Commissioner	De	Gucht	announced	that	the	European	Commission	had	given	its	green	

light	to	the	proposal	for	the	European	Negotiating	Mandate	for	the	future	EU-U.S.	deal,	in	

demonstration	 of	 how	 much	 committed	 the	 Commission	 was	 to	 “maintain	 the	

momentum	already	in	place”	(De	Gucht,	2013).	Although	its	content	was	classified,	the	

text	leaked	almost	immediately	on	the	internet.	While	transparency	in	the	negotiations	

was	rapidly	becoming	an	issue	of	public	relevance	and	the	Commission	was	calling	for	its	

disclosure,	it	was	officially	published	on	October	2014,	after	seven	rounds	of	negotiation,	

thanks	to	a	decision	of	the	Council.		

The	 Negotiating	 Mandate	 had	 the	 aim	 of	 providing	 the	 Commission	 with	 Europe’s	

objectives	in	the	negotiations	and	the	nature	and	scope	of	TTIP.	It	contained	a	preamble	

and	 general	 principles,	 objectives,	 provisions	 on	market	 access,	 regulatory	 issues	 and	

non-tariff	 barriers,	 and	 rules,	 the	 institutional	 framework,	 and	 final	 provisions.	

According	 to	 the	 directives	 for	 the	 negotiations,	 the	 agreement	 should	 be	 ambitious,	

comprehensive	 and	 balanced,	 while	 emphasizing	 at	 the	 same	 time	 the	 Parties’	

commitment	to	sustainable	development	and	their	right	to	take	measures	necessary	to	

achieve	 “legitimate	 public	 objectives	 on	 the	 basis	 of	 the	 level	 of	 protection	 of	 health,	
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safety,	 labour,	consumers,	 the	environment	and	the	promotion	of	cultural	diversity	(…)	

that	 they	 deem	 appropriate”	 (Council	 of	 the	 European	 Union,	 2013:3).	 The	 stated	

objectives	 of	 the	 European	 Union	 in	 the	 agreement	 were	 to	 increase	 trade	 and	

investment	 between	 the	 European	 Union	 and	 the	 United	 States	 by	 “realizing	 the	

untapped	potential	of	a	truly	transatlantic	market	place”	(Council	of	the	European	Union,	

2013:4),	to	create	new	jobs	and	growth	opportunities	through	increased	market	access	

and	 greater	 regulatory	 compatibility,	 and	 to	 set	 the	 path	 for	 global	 standards.	 The	

document	gave	general	directives	on	the	scope	and	 level	of	ambition	to	be	reached	 for	

each	of	the	three	parts	of	the	future	agreement,	such	as	Market	Access,	Regulatory	Issues	

and	Non-Tariff	Barriers,	and	Rules,	and	drafted	a	list	of	the	various	topics	to	be	included	

in	the	negotiations.	

In	addition,	the	Negotiating	Mandate	explicitly	excluded	some	delicate	sectors	such	as	

culture	 and	 audiovisual	 services,	 trough	 the	 adoption	 of	 the	 so-called	 “exception	

culturelle”.	The	cultural	exception	as	a	concept	dated	back	to	the	General	Agreement	on	

Trade	 in	Services	(GATS)	and	provided	that	States	could	 limit	market	access	to	 foreign	

cultural	 productions	 within	 their	 territory,	 in	 order	 to	 preserve	 their	 own	 cultural	

industries	 and	 protect	 their	 own	 artists.	When	 talking	 about	 audiovisual	 services,	 the	

term	 referred	 to	 cultural	 productions	 such	 as	motion	pictures,	 television,	 home	 video,	

radio,	musical	 recordings,	 and	 so	 on.	 At	 the	 very	 beginning	 of	 the	 TTIP	 process,	 even	

before	negotiations	 started,	 the	 French	Minister	 of	 Culture,	Aurélie	 Filippetti,	 together	

with	14	other	Ministers	of	Culture,	demanded	that	audiovisual	services	were	taken	out	

the	 Negotiating	 Mandate.	 France	 ultimately	 made	 its	 approval	 of	 the	 European	

Commission	Negotiating	Mandate	depending	on	the	exclusion	of	cultural	sector	from	it	

and	won	(Martinič,	&	Maljak,	2014).		

With	 the	 exception	 culturelle,	 the	 Mandate	 explicitly	 excluded	 audiovisual	 services	

from	 the	 negotiations	 and	 the	 agreement,	 and	 allowed	 European	 Member	 States	 to	

continue	 supporting	 their	 own	 cultural	 production;	 moreover,	 the	 Mandate	 also	

committed	 itself	 to	 safeguard	 and	 promote	 the	 cultural	 and	 linguistic	 diversity	within	

the	 Union	 and	 its	 Member	 States,	 as	 laid	 down	 in	 the	 UNESCO	 Convention	 on	 the	

Protection	 and	 Promotion	 of	 the	 Diversity	 of	 Cultural	 Expression	 (Council	 of	 the	

European	Union,	2013).	The	cultural	 issue	put	 the	European	Commission	 in	a	delicate	
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position,	between	French	demands	and	the	possibility	of	retaliation	of	the	United	States	

in	the	course	of	the	negotiations.	U.S.	negotiators	underlined	that,	if	the	European	Union	

had	excluded	some	sectors	from	the	very	beginning,	then	the	U.S.	could	do	the	same	for	

sectors	that	were	more	valuable	to	them	(Martinič,	&	Maljak,	2014).		

EU	 Trade	 Commissioner	 De	 Gucht	 was	 then	 quick	 to	 underline	 that,	 whilst	 the	

audiovisual	sector	was	not	planned	to	be	included	in	the	negotiations	for	the	time	being,	

there	was	 the	option	 that	 the	Commission	could	come	back	on	 the	 issue	and	ask	 for	a	

new	mandate	on	audiovisual	 sectors.	 Such	new	mandate	would	 require	an	unanimous	

vote	in	the	Council	and	the	French	Minister	insisted	that	French	position	would	again	be	

against	 the	 inclusion	 of	 the	 sector.	 Moreover,	 it	 seemed	 unlikely	 for	 the	 audiovisual	

services	 to	be	 featured	 in	a	commercial	 treaty,	 since	 the	cultural	exception	has	existed	

since	 the	 very	 beginning	 of	 trade	 liberalization	 talks,	 already	 in	 Article	 4	 of	 GATT	 in	

1948,	and	had	been	used	by	States	to	leave	their	cultural	sectors	out	of	the	scope	of	free	

trade	regulations	(Martinič,	&	Maljak,	2014).	

2.1.2	The	negotiating	process:	rounds	of	negotiation	

Member	 States	 approved	 the	 Commission’s	 negotiating	mandate	 in	 the	 EU	 Foreign	

Affairs	Council	of	 June	2013,	 formally	giving	permission	to	start	 the	 talks	with	 the	U.S.	

For	 the	 United	 States,	 the	 U.S.	 Trade	 Representative,	which	 leads	 and	 coordinates	 the	

negotiation	 of	 U.S.	 trade	 agreements,	 notified	 Congress	 in	 writing	 of	 the	 President’s	

intent	to	enter	 into	the	TTIP	negotiations,	thus	triggering	a	90-day	consultation	period	

with	 Congress,	 which	 retains	 the	 constitutional	 authority	 to	 regulate	 commerce	 with	

foreign	nations.	Negotiations	were	formally	launched	at	the	G8	Summit	at	Lough	Erne	on	

June	 2013	 and	 the	 first	 round	 took	 place	 from	 the	 8th	 to	 the	 12th	 of	 July	 2013	 in	

Washington	D.C.	Initially,	both	sides	hoped	to	conclude	the	process	within	an	ambitious	

timetable	of	18-24	months	after	the	beginning	of	the	negotiations,	which	meant	between	

the	end	of	2014	and	the	middle	of	2015,	with	the	aim	of	avoiding	the	political	pressure	

deriving	 from	 the	 2016	 Presidential	 race	 in	 the	 United	 States	 (Webb,	 2015).	 Such	 a	

timeframe	 was	 far	 too	 optimistic.	 Even	 the	 new	 objective	 of	 reaching	 an	 agreement	

within	 current	U.S.	 Administration	will	 prove	 challenging,	 but	 the	 two	 sides	 agreed	 to	

accelerate	negotiations	and	intercessional	work	(European	Commission,	2015am).	
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At	the	end	of	2014,	after	seven	rounds	of	negotiations	had	taken	place,	the	outgoing	

EU	 Trade	 Commissioner	 Karel	 De	 Gucht	 expressed	 its	 fears	 that	 an	 agreement	would	

never	 be	 reached	 and	 even	 those	 involved	 in	 the	 negotiations	 thought	 that,	 at	 best,	 a	

broad	political	 agreement	 could	 be	 reached	 at	 the	 end	 of	 2015,	with	 the	 details	 to	 be	

filled	 at	 a	 later	 stage	 (Webb,	 2015).	 Although	 bilateral	 discords	 on	 several	 issues	 and	

public	resistance,	especially	in	Europe,	helped	to	miss	the	original	deadline,	scholars	and	

negotiators	 agreed	 that	 far	 too	much	had	been	 invested	by	 both	 sides	 for	 considering	

failing	the	negotiations	as	an	option	(Venhaus,	2015).	Nevertheless,	negotiations	carried	

on	and	progressed	during	2015.	During	the	final	press	conference	at	the	end	of	the	11th	

round	of	negotiations,	which	was	held	at	 the	end	of	October,	U.S.	Chief	Negotiator	Dan	

Mullaney	expressed	U.S.	full	interest	to	conclude	the	negotiations	within	the	second	term	

of	 Obama	 Administration	 and	 the	 parties	 agreed	 to	 accelerate	 their	 work	 between	

negotiating	rounds,	in	order	to	achieve	significant	progress	between	one	session	and	the	

other	(European	Commission,	2015aq).	

Since	the	first	round	of	negotiations,	nonetheless,	the	wide	variety	and	complexity	of	

the	topics	and	the	subsequent	negotiating	difficulties	made	clear	that	the	process	would	

require	a	long	time	and	a	great	effort.	Negotiating	teams	were	divided	into	groups	which	

discussed	 specific	 sectors	 and	 areas,	 while	 stakeholder	 consultation	 meetings	 were		

scheduled	 during	 every	 negotiating	 round,	 to	 fulfill	 the	 commitment	 of	 the	 European	

Commission	 and	 the	 U.S.	 Trade	 Representative	 of	 maintaining	 “close	 dialogue	 and	

exchange	with	all	stakeholders	in	TTIP	talks”	(European	Commission,	2014c).	In	order	to	

complement	transparency	initiatives,	the	European	Commission	additionally	launched	a	

special	 Advisory	 Group	 of	 experts,	 composed	 by	 fourteen	 members	 of	 different	

perspectives	and	fields,	from	environmental,	health,	consumer	and	worker’s	interests,	to	

various	 business	 sectors.	 The	 group	 had	 a	 consultative	 role	 and	 received	 the	 tasks	 of	

examining	specific	challenges	which	could	arise	during	TTIP	negotiations	in	their	fields	

of	 expertise,	 and	 providing	 feedback	 to	 the	 EU	 negotiators.	 In	 addition,	 the	 European	

Commission	published	reports	and	states	of	play	after	each	round	of	negotiations	on	its	

website,	 providing	 the	 public	 with	 some	 information	 about	 the	 progression	 of	 TTIP	

negotiations.	
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The	 first	 round	 was	 held	 from	 7th	 to	 12th	 July	 2013	 and	 met	 the	 objectives	 of	

covering	the	full	range	of	topics	addressed	in	the	negotiations,	sharing	ways	to	approach	

each	issue,	and	discussing	priorities,	obstacles,	and	objectives	in	order	to	progressively	

add	 substance	 to	 the	 negotiations.	 Covered	 topics	 included:	 market	 access	 for	

agricultural	and	industrial	goods,	government	procurement,	investment,	energy	and	raw	

materials,	 regulatory	 issues,	 sanitary	 and	 phytosanitary	 (SPS)	 measures,	 services,	

intellectual	 property	 rights,	 sustainable	 development,	 small-	 and	 medium-sized	

enterprises	 (SMEs),	 dispute	 settlement,	 competition,	 customs/trade	 facilitation,	 and	

state-owned	 enterprises.	 According	 to	 the	 Chief	 Negotiators,	 Dan	 Mullaney	 for	 the	

United	 States	 and	 Ignacio	 Garcia	 Bercero	 for	 the	 EU,	 negotiators	 had	 positive	 and	

substantial	engagements,	while	undertaking	a	solid	review	of	 the	 inputs	received	 from	

350	 stakeholders	 groups	 representing	 industry,	 academia,	 labour	 unions,	 and	

environmental	 groups	 and	 consumer	 advocacy	 organizations	 during	 the	 Stakeholder	

Consultations.		

The	second	round	took	place	from	the	11th	to	the	15th	of	November	2013	in	Brussels	

after	the	cancellation	of	the	previously	set	date	in	October.	It	showed	a	more	substantial	

engagement,	 with	 the	 examination	 of	 the	 respective	 approaches	 to	 specific	 trade	 and	

investment	issues	and	the	discussion	of	potential	areas	of	convergence	in	issues	such	as	

services,	 where	 both	 parties	 began	 setting	 out	 their	 respective	 interests,	 especially	

regarding	 financial	 services,	 investment,	 regulatory	 issues,	 and	 energy	 and	 raw	

materials.	On	regulatory	issues,	negotiators	had	a	solid	discussion	on	possible	elements	

for	a	chapter	on	Technical	Barriers	to	Trade	(TBTs)	going	beyond	WTO	disciplines,	while	

detailing	a	number	of	specific	sectors	in	which	both	sides	are	keen	to	enhance	regulatory	

compatibility:	medical	devices,	 chemicals,	 cosmetics,	pharmaceuticals,	 information	and	

communication	technologies	(ICT),	pesticides	and	automobiles.		

The	 third	 round	 was	 completed	 on	 20th	 December	 2013	 in	 Washington	 D.C.	 and	

turned	 once	 again	 the	 attention	 to	 the	 identification	 of	 areas	 of	 convergence	 and	

divergence	 in	 approaches	 to	 negotiating	 issues,	 while	 starting	 for	 the	 first	 time	 the	

discussion	on	specific	negotiating	proposals.	Progress	was	made	on	the	three	core	parts	

of	TTIP:	market	access,	where	the	EU	emphasized	its	willingness	to	be	ambitious	in	all	

the	aspects,	regulatory	issues,	which	would	provide	around	80%	of	the	gain	of	the	future	
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agreement	(HLWG,	2013),	and	rules,	which	saw	regulators	aiming	at	getting	closer	with	

the	counterpart	in	order	to	harmonize	existing	regulations	and	to	work	together	in	the	

future	 to	create	new	regulations.	The	conclusion	of	 the	 third	round	marked	 the	end	of	

the	 initial	 phase	 of	 the	 negotiations	 and	 paved	 the	 way	 for	 a	 political	 stocktaking	

meeting	between	EU	Trade	Commissioner	Karel	De	Gucht	and	U.S.	Trade	Representative	

Ambassador	Michael	Froman	at	the	beginning	of	2014.		

Negotiations	 proceeded	 throughout	 2014	 and	 were	 accompanied	 by	 a	 steadily	

mounting	criticism	 from	civil	 society	and	general	public	 for	controversial	 issues	of	 the	

agreement,	such	as	the	inclusion	of	investment	protection	and	investor-to-state	dispute	

settlement	 (ISDS),	 and	 lack	 of	 transparency,	 which	 culminated	 with	 protests	 and	

demonstrations	in	many	European	cities	(IATP,	2015).	The	protests	led	to	a	“fresh	start”	

commitment	by	the	newly	appointed	EU	Trade	Commissioner	Cecilia	Malmström	at	the	

very	 beginning	 of	 2015,	when	many	 draft	 EU	 negotiating	 proposals	 and	 factsheets	 on	

every	topic	covered	by	the	negotiations	were	made	public.	The	first	three	rounds	were	

introductory	and	served	 to	understand	each	other’s	approach	 to	 the	 topics	covered	by	

the	agreement.	From	the	fourth	round	onwards,	negotiators	worked	at	the	architecture	

of	the	future	agreement	and	the	scope	and	depth	of	each	individual	chapter	(Bierbrauer,	

2015).	

The	fourth	round	took	place	from	10th	to	14th	March	2014	in	Brussels.	Progress	was	

made	in	the	three	core	parts	of	TTIP,	the	exploration	of	the	proposals	made	in	previous	

rounds	continued	and,	for	some	issues,	written	proposals	and	exchanges	of	offers	were	

tabled,	for	example	for	the	chapter	on	Technical	Barriers	to	Trade.	For	the	rules	part,	the	

importance	of	 customs	 and	 trade	 facilitation	 for	 Small-	 and	Medium-sized	Enterprises	

and	 the	 effective	 simplification	of	 such	procedures	was	 emphasized.	As	 a	 result	 of	 the	

stocktaking	meeting	 between	 EU	 Trade	 Commissioner	 Karel	 De	 Gucht	 and	 U.S.	 Trade	

Representative	Ambassador	Michael	Froman,	negotiators	were	entrusted	with	exploring	

mechanisms	 and	 with	 including	 a	 specific	 chapter	 for	 SMEs	 to	 take	 full	 advantage	 of	

TTIP	 gains.	 Both	 negotiators	 affirmed	 their	 commitment	 to	 move	 expeditiously	 in	 all	

areas	of	the	negotiations	while,	at	the	same	time,	in	the	negotiations’	words	in	the	final	

press	 conference	 “getting	 the	agreement	 right”.	At	 the	end	of	 the	month,	 as	a	 result	of	

mounting	public	criticism	against	the	inclusion	of	ISDS	mechanism	in	the	agreement,	the	
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European	 Commission	 launched	 a	 public	 consultation	 on	 the	 subject,	 outlining	 a	

possible	 EU	 approach	 and	 searching	 for	 a	 feedback	 on	whether	 that	 approach	would	

achieve	 the	 right	 balance	 between	 protecting	 investors	 while	 safeguarding	 Member	

States'	 right	 to	 regulate	 in	 the	 public	 interest.	 Therefore,	 Investor-State	 Dispute	

Settlement	 (ISDS)	 mechanism	 was	 excluded	 from	 the	 negotiations	 until	 these	 would	

reach	the	final	stage	(Euractiv,	2015).	

Before	the	summer	break,	the	fifth	round	was	held	in	the	week	of	19th	May	2014	in	

Arlington,	Virginia.	Negotiators	agreed	in	considering	the	round	as	highly	technical	and	

productive,	with	 the	 shift	 from	discussing	a	 conceptual	 framework	 to	defining	 specific	

ideas	 for	 most	 of	 the	 negotiating	 areas.	 U.S.	 Chief	 Negotiator	 Dan	 Mullaney	

acknowledged	 that	 progress	 in	 the	 regulatory	 area	 and	 in	 other	 sectors	 proved	

challenging,	 but	 that	 senior	 level	 engagement	 and	 higher	 political	 support	 were	

supporting	 negotiations	 and	 ambitious	 and	 comprehensive	 achievements	 for	 TTIP.	

Nonetheless,	this	round	was	marked	by	rising	public	opposition	to	the	topics	discussed	

and,	 as	 a	 countermeasure,	 the	 Chief	Negotiators	 paused	 the	 negotiations	 to	 address	 a	

public	 forum	of	 stakeholders	and	civil	 society	 representatives	 in	order	 to	promote	 the	

positive	 impact	 of	 the	 proposed	 agreement	 (Grozev,	 2014).	 The	 issue	 of	 transparency	

influenced	 the	 negotiating	 table	 and	 resulted	 in	 the	 publication,	 after	 a	 year	 of	

negotiations,	of	a	list	of	EU	position	papers	on	the	main	negotiating	topics	to	dismiss	the	

public	idea	that	some	secret	deal	was	hidden	behind	official	negotiations	(Grozev,	2014).		

The	sixth	round	took	place	from	13th	to	18th	July	2014	in	Brussels	and	was	strictly	

connected	with	the	previous	one	for	its	highly	technical	content	and	the	continuation	of	

the	greater	transparency	agenda	and	intensive	engage	in	public	debate.	The	importance	

of	engaging	intensively	with	the	stakeholders	was	highlighted	by	Chief	Negotiators	both	

in	terms	of	high	numbers	of	presentations	delivered	during	the	stakeholder	meeting	and	

for	the	variety	of	 inputs	received	by	representatives	of	civil	society.	 In	addition,	 the	EU	

released	a	state	of	play	of	the	talks	in	which	it	detailed	the	progress	for	each	section	of	

the	 agreement.	 The	 negotiating	 agenda	 moved	 forward	 in	 the	 core	 parts	 of	 the	

agreement.	 In	 market	 access,	 the	 EU	 stressed	 its	 commitment	 to	 obtain	 ambitious	

results,	especially	in	public	procurement,	and	the	determination	to	go	beyond	the	parts’	

respective	 bilateral	 and	 multilateral	 commitments	 already	 in	 place.	 In	 the	 regulatory	
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agenda,	 where	most	 of	 the	 negotiating	 effort	 took	 place,	 horizontal	 and	 cross-cutting	

issues	were	thoroughly	discussed	and	technical	work	was	carried	on	in	specific	sectors,	

such	 as	 pharmaceuticals,	 cars,	 and	 chemicals.	 Some	 important	 considerations	 were	

highlighted	 by	 EU	 Chief	Negotiator	 Bercero:	 the	 unequivocal	 and	 firm	 commitment	 to	

preserve	and	not	to	lower	the	existing	levels	of	environmental,	public,	social	and	health	

protection	 pursued	 by	 EU	 and	 U.S.	 regulators,	 the	 importance	 of	 reaching	 concrete	

regulatory	 cooperation	 in	 order	 to	 play	 a	 leading	 role	 in	 the	 development	 of	

international	 regulations	 and	 standards,	 and	 the	 importance	 of	 delivering	 concrete	

results	 in	 sectorial	 regulatory	 compatibility.	 In	 the	 rules	 part,	 consolidated	 texts	were	

tabled	 and	 discussed,	 specifically	 in	 state-to-state	 dispute	 settlement,	 SMEs	 and	 trade	

facilitation	issues.		

The	seventh	round	was	the	last	round	of	2014	and	was	held	from	29th	September	to	

3rd	October	in	Chevy	Chase,	Maryland.	Negotiations	at	this	stage	moved	into	the	textual	

phase,	 meaning	 that	 discussions	 could	 be	 based	 on	 specific	 textual	 proposals.	 The	

session	was	mostly	dedicated	 to	 the	 regulatory	pillar	of	 the	agreement,	 standards	and	

trade	 liberalization	 in	 the	 fields	 of	 services,	 chemicals	 and	 digital	 economy.	 EU	 Chief	

Negotiator	Bercero	remarked	the	relevance	of	 the	regulatory	part	of	TTIP,	which	stood	

out	 as	 the	 most	 challenging	 part	 of	 the	 negotiations,	 due	 to	 the	 amount	 of	 specific,	

technical	 work	 it	 required.	 Due	 to	 the	 international	 impact	 that	 such	 convergence	 of	

regulations	would	 have,	 in	 terms	 of	 developing	 new	 global	 regulations	 and	 standards,	

the	strategic	dimension	of	the	regulatory	agenda	was	stressed.	Horizontal	issues	proved	

to	 be	 challenging	 as	 well,	 as	 the	 negotiators’	 aim	was	 to	 build	 a	 solid	 framework	 for	

cooperation	 that	 would	 allow	 EU	 and	 U.S.	 regulators	 to	 tackle	 future	 regulatory	

challenges	 while	 maintaining	 high	 levels	 of	 protection.	 Another	 field	 that	 proved	

complex	was	services,	where	market	access	offers	were	tabled	and	long	discussed,	due	

to	 their	 complexity	 and	 specificity.	 At	 the	 conclusion	 of	 the	 round,	 the	 information	

coming	from	the	talks	fueled	further	protests	and	mobilizations	against	TTIP.	

In	the	first	half	of	2015,	three	rounds	of	negotiation	have	taken	place.	The	third	year	

of	 negotiations	 opened	 with	 the	 appointment	 of	 the	 new	 European	 Commission	

presidency	of	Jean-Claude	Juncker	and	the	newly	appointed	Trade	Commissioner	Cecilia	

Malmström,	 who	 continued	 the	 political	 dialogue	 with	 her	 counterpart,	 U.S.	 Trade	
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Representative	Ambassador	Michael	Froman.	Negotiators	received	clear	instructions	to	

intensify	 the	 talks	 and	 to	 make	 as	 much	 progress	 as	 possible	 throughout	 2015,	 with	

inter-sessional	discussions	between	formal	rounds,	 for	example	 in	the	area	of	sectorial	

regulatory	 issues.	 Commissioner	 Malmström,	 in	 addition,	 strongly	 committed	 to	

engaging	 in	 dialogue	 with	 civil	 society	 and	 to	 enhancing	 transparency	 regarding	 the	

negotiations.	

The	 eighth	 round	 took	 place	 from	 2nd	 to	 6th	 February	 2015	 in	 Brussels,	 with	

intensive	 and	 comprehensive	 discussions	 on	 all	 the	 areas	 of	 the	 agreement,	 except	

notably	on	ISDS	and	investment	protection.	All	market	access	issues	were	discussed	and	

the	respective	textual	offers,	priorities	and	sensibilities	were	revised,	while	an	important	

milestone	was	attained	in	the	horizontal	regulatory	cluster.	Proposals	were	tabled	on	all	

the	 areas	 that	negotiators	 intended	 to	 cover,	 namely	 regulatory	 cooperation,	Technical	

Barriers	 to	 Trade	 (TBTs),	 standards	 and	 conformity	 assessment,	 and	 food	 safety	 and	

animal	 and	plant	health,	 called	Sanitary	 and	Phyto-Sanitary	 (SPS)	 issues.	This	 allowed	

negotiations	to	take	a	step	forward,	going	from	presenting	the	respective	objectives	and	

positions,	to	discussing	in	detail	written	proposals	and	starting	finding	common	ground.	

Such	 progress,	 EU	 Chief	 Negotiator	 Bercero	 explained,	 would	 allow	 to	 work	 in	 the	

subsequent	 round	 on	 “consolidated”	 (European	 Commission,	 2015p)	 texts,	 which	

consisted	 in	 individual	 texts	 containing	 the	 drafting	 proposals	 of	 each	 side	 on	 a	 given	

issue.	Nonetheless,	he	added,	significant	work	was	still	required.	Replying	to	civil	society	

claims	 for	 enhanced	 transparency,	 the	 proposal	 on	 regulatory	 cooperation	 was	 made	

available	to	the	public	on	the	Commission	website.	In	the	rules	area,	 it	was	highlighted	

the	common	understanding	of	both	sides,	who	were	seeking	a	high	level	of	ambition	for	

the	Sustainable	Development	and	Labour	and	Environment	chapter,	while	discussion	on	

Small-	and	Medium-Sized	Enterprises	took	place	on	the	basis	of	a	consolidated	text.	

The	 ninth	 round	 was	 held	 from	 20th	 to	 24th	 April	 2015	 in	 New	 York	 and	 it	 was	

dedicated	 to	 advancing	 discussion	 in	 all	 three	 pillars	 of	 the	 negotiations.	Much	 of	 the	

negotiating	effort	was	made	regarding	the	regulatory	cooperation	and	rules,	where	both	

sides	 dedicated	 a	 significant	 amount	 of	 time	 to	 detailed	 discussions.	 On	 horizontal	

issues,	detailed	proposals	where	tabled	by	both	sides	and	the	teams	started	identifying	

commonalities	between	the	two	proposals.	On	sectors,	negotiators	intensified	technical	
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exchanges	 in	 order	 to	 identify	 concrete	 areas	 of	 regulatory	 convergence.	 In	 the	 rules	

area,	progress	was	made	regarding	energy	and	raw	materials,	Small-	and	Medium-Sized	

Enterprises,	 and	 customs	 and	 trade	 facilitation.	 On	 sustainable	 development,	 the	

European	 side	 started	 working	 on	 a	 textual	 proposal	 about	 fighting	 illegal	 and	

unregulated	 fishing,	 while	 stressing	 the	 aim	 of	 creating	 an	 ambitious,	 state-of-the-art	

proposal	 that	 could	 go	 beyond	 existing	 trade	 agreements	 and	 tackle	 issues	 related	 to	

third	countries,	such	as	the	improvement	of	working	conditions.	As	regards	the	market	

access	 pillar,	 negotiators	 deepened	 technical	 discussions	 on	 tariff	 offers	 and	 public	

procurement,	while	services	 team	did	not	meet	during	 the	round.	Such	a	decision	was	

the	result	of	a	meeting	between	EU	Commissioner	Malmström	and	Ambassador	Froman,	

that	led	to	a	revision	of	both	sides	offers	on	the	subject.	Inter-sessional	discussions	were	

scheduled	between	negotiating	rounds	in	order	to	make	as	much	progress	as	possible	in	

the	talks.	

The	last	meeting	before	the	summer	break,	the	tenth	round,	took	place	from	13th	to	

17th	July	2015	in	Brussels.	 In	the	words	of	EU	Chief	Negotiator	Ignacio	Garcia	Bercero	

(European	 Commission,	 2015ak),	 the	 round	 took	 place	 in	 the	middle	 of	 an	 important	

political	period	for	the	negotiations.	The	European	Parliament	had	given	strong	political	

support	 to	 the	 negotiations	 through	 its	 Resolution	 on	 TTIP	 of	 July	 8,	 2015,	 providing	

negotiators	with	political	guidance	on	the	best	way	to	engage	in	the	subsequent	phase,	

and	underling	that	only	an	ambitious	agreement	would	get	the	Parliament	support.	On	

the	other	side	of	the	Atlantic,	U.S.	Congress	had	adopted	the	Trade	Promotion	Authority,	

or	 Fast	 Track	 Authority,	 which	 gave	 President	 Obama	 additional	 political	 support	 to	

negotiate	 the	 agreement.	 TPA	 ensures	 that	 trade	 agreements	 negotiated	 by	 the	

Administration	receive	an	“up-or-down	vote”	(Bierbrauer,	2015)	when	the	agreement	is	

submitted	to	Congress,	in	order	to	avoid	further	amendments	of	individual	provisions	or	

chapters.	 The	 political	 importance	 of	 TPA	 obtained	 by	 President	 Obama	 for	 TTIP	was	

even	more	 relevant	 in	 light	 of	 the	U.S.	 focus	 and	bigger	negotiating	 effort	 towards	 the	

Trans-Pacific	Partnership	(TPP)	(Bierbrauer,	2015).	Further	progress	was	made	in	most	

of	 the	 negotiating	 areas,	with	 some	 highlights	 in	market	 access,	with	 the	 exchange	 of	

revised	services	offers,	in	regulatory	cooperation,	with	advancements	in	specific	sectors	

such	 as	 pharmaceuticals	 and	 pesticides,	 and	 in	 trade	 rules,	 with	 focus	 on	 SMEs.	

Sustainable	 development	 was	 left	 out	 of	 the	 negotiating	 round	 due	 to	 an	 ambitious	
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proposal	that	the	EU	intended	to	present	in	September.	SPS	issues	were	also	discussed,	

with	the	parties	starting	text	negotiations.	

The	 last	meeting	of	2015	was	held	 in	Washington	D.C.	and	 in	Miami,	and	took	place	

from	 19th	 to	 23rd	 October.	 It	 was	 preceded	 by	 another	 political	 stocktaking	meeting	

between	 Commissioner	 Cecilia	 Malmström	 and	 U.S.	 Trade	 Representative	 Michael	

Froman.	The	objectives	were	to	assess	the	state	of	play	of	the	negotiations	and	to	discuss	

how	 to	 move	 forward	 in	 the	 process	 (European	 Commission,	 2015an).	 During	 the	

eleventh	round,	the	parties	made	substantial	progress	in	the	area	of	market	access,	with	

the	exchange	of	second	tariff	offers,	which	brought	the	parties	to	a	“comparable	level	in	

terms	 of	 tariff	 line	 coverage”	 (European	 Commission,	 2015an).	 Public	 procurement,	

which	 had	 been	 left	 out	 in	 the	 previous	 round,	 was	 discussed	 in	 preparation	 for	 the	

exchange	 of	 initial	 offers	 in	 February	 2016.	 Product-specific	 rules	 of	 origins	 for	

industrial	 products	were	 exchanged,	 in	 order	 to	 determine	which	 among	 them	would	

benefit	from	the	agreement.	Investment	protection	was	still	left	out	of	the	negotiations.	

For	regulatory	cooperation,	EU	Chief	Negotiator	Garcia	Bercero	underlined	the	EU	key	

principles.	First,	 cooperation	would	be	possible	only	maintaining	 the	same	or	a	higher	

level	of	protection	for	citizens,	and	any	form	of	regulatory	cooperation	would	not	change	

current	 legislative	 processes	 for	 determining	 public	 policies.	 Moreover,	 he	 asserted,	

negotiations	in	that	area	of	the	agreement	were	particularly	constructive	and	intensive,	

and	substantial	progress	was	achieved	in	most	areas.	Regarding	SPS	issues,	 the	parties	

started	a	discussion	about	an	article	on	science	and	risks	based	on	WTO	commitments.	

In	addition,	the	EU	presented	its	textual	proposal	for	an	article	regarding	anti-microbial	

resistance	and	the	reduction	of	antibiotics	in	animal	production	(European	Commission,	

2015ao).	In	addition,	the	EU	presented	its	textual	proposal	for	the	chapter	on	Trade	and	

Sustainable	Development,	with	its	ambitious	objectives	to	integrate	workers’	rights	and	

environmental	governance	and	the	willingness	of	avoiding	a	race	to	the	bottom	of	labor	

and	environmental	 regulations	 in	 the	 trade	agreement.	As	usual,	 the	parties	 agreed	 to	

intensify	intercessional	work	between	negotiating	rounds.	

	 In	general,	according	to	a	recent	analysis	of	the	Directorate	General	for	External	

Policies	(Bierbrauer,	2015),	the	negotiating	process	appears	to	be	moving	slowly,	due	to	
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obstacles	on	many	issues.	Despite	the	general	political	objectives	of	the	two	sides	do	not	

differ	significantly,	there	are	of	course	some	divergences,	such	as	the	general	focus	of	the	

U.S.	not	only	on	the	TTIP	negotiations,	but	also	on	the	Trans-Pacific	Partnership	(TPP)	

and	 the	 Trade	 in	 Services	 Agreement	 (TiSA).	 Being	 the	 negotiations	 for	 the	 TPP	

concluded,	the	hopes	of	the	EU	are	that	negotiations	for	TTIP	will	accelerate	and	move	

closer	 to	 the	 initial	 expectations.	 Nevertheless,	 the	 conclusion	 of	 TPP	 by	 the	 U.S.	 and	

other	twelve	countries	had	an	unexpected	downside	for	the	EU:	while	Europe	repeatedly	

insisted	that	TTIP	would	allow	to	the	set	the	rules	in	cooperation	with	the	U.S.,	the	TTP	

actually	hit	this	important	target	first,	leaving	the	EU	to	follow	the	trans-pacific	example,	

instead	of	setting	the	pace.	For	many	issues,	what	was	agreed	in	TPP,	would	likely	reflect	

on	the	same	issues	in	TTIP,	for	the	good	or	the	bad.	

What	 TTIP	 negotiations	 revealed	 so	 far	 is	 that,	 despite	 having	 both	 similar	 highly-

industrialized	 economies’	 structures,	 some	 long-standing	 transatlantic	 issues	 are	 still	

sensitive	 and	 difficult	 to	 resolve.	 The	 most	 problematic	 topics	 included	 unrestricted	

market	 access	 for	 U.S.	 exporters	 of	 agricultural	 goods	 in	 EU	 Member	 States,	 due	 to	

conflict	in	SPS	measures,	market	access	for	EU	suppliers	to	public	procurement	tenders	

at	federal	and	sub-federal	level	in	the	U.S.,	and	protection	of	Geographical	Indicators	for	

European	 food	products	(Bierbrauer,	2015).	 In	addition,	 there	 is	uncertainty	regarding	

the	issue	of	investment	protection	and	disputes,	which	was	taken	out	of	the	negotiations	

from	 the	 fourth	 round,	 and	 the	U.S.	 reaction	 to	 the	 European	 recent	 proposal	 for	 this	

chapter.	 Nonetheless,	 in	 the	 words	 of	 Trade	 Commissioner	 Cecilia	 Malmström,	 TTIP	

negotiations	 are	 still	 “the	most	 ambitious	 and	 strategic	 trade	negotiations	 that	 the	EU	

has	ever	undertaken”	 (Bierbrauer,	2015:31),	and	 their	 conclusion	remains	among	EU’s	

top	priorities.	
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2.2	The	expected	impact	of	TTIP	

2.2.1	Impact	studies	commissioned	by	the	European	Commission	

It	is	common	in	the	field	of	trade	agreements	to	support	the	beginning	of	negotiations	

with	a	series	of	econometric	studies	providing	medium-	and	long-term	projections	of	the	

agreement’s	 foreseeable	 effects.	 In	 the	 case	of	TTIP,	 such	 empirical	 economic	 analyses	

proved	particularly	difficult	due	to	the	unique	nature	and	ambition	of	this	bilateral	trade	

agreement.	The	basic	assumption	for	TTIP	was	that	bilateral	trade	between	the	EU	and	

the	U.S.	was	not	fulfilling	its	 full	potential,	because	of	the	existence	of	barriers	to	trade	

and	 investments,	 such	 as	 tariff	 and	 non-tariff	 barriers.	 The	 European	 Commission	

Impact	 Assessment	 of	 2013	 indicated	 two	 different	 kinds	 of	 non-tariff	 barriers:	 those	

that	 might	 be	 addressed	 by	 trade	 policy	 or	 regulatory	 cooperation,	 which	 included	

barriers	 relating	 to	 tariffs,	 regulatory	 measures	 of	 trade	 in	 goods,	 services,	 public	

procurement	and	related	 investments,	and	those	connected	with	geographical	distance	

and	consumer	attitudes	and	preferences,	which	are	less	likely	to	be	influenced	by	trade	

policy.	The	Commission	Impact	Assessment	and	all	the	studies	on	TTIP	economic	impact	

only	 focused	on	 the	 first	kind	of	non-tariff	barriers.	As	 the	Commission	concluded,	 the	

greatest	impediment	to	increased	trade	and	investment	flows	were	not	the	relatively	low	

levels	 of	 tariffs	 between	 the	 EU	 and	 the	U.S.,	with	 some	 peaks	 in	 sectors	 of	 economic	

interest	 such	 as	 agriculture	 and	 some	 industrial	 products	 (Maniaki-Griva,	 2013),	 but	

regulatory	 differences	 for	 goods	 and	 services,	 more	 specifically	 technical	 regulations,	

standardization	 and	 conformity	 assessment	 procedures,	 sanitary	 and	 phytosanitary	

measures,	and	insufficient	upstream	cooperation	on	draft	legislations.	

Apart	from	the	sheer	economic	size	of	the	two	partners	and	their	economic	relation,	it	

seemed	clear	that	the	nature	of	TTIP	exceeded	the	classical	trade	agreement,	aiming	at	

becoming	 an	 extremely	 complex	 and	 wide-ranging	 regulatory	 agreement.	 Thus,	 the	

regulatory	core	of	TTIP	made	it	extremely	difficult	for	economists	to	precisely	translate	

the	 future	regulatory	outcomes	of	 the	negotiations	 in	economic	terms.	Although	 it	was	

well	 recognized	 that	 non-tariff	 measures	 and	 regulatory	 divergence	 between	 the	 two	

parties	 would	 create	 additional	 trade	 costs	 for	 market	 access	 both	 ways,	 it	 seemed	
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exceedingly	difficult	to	assess	authoritatively	their	weight	and	the	consequences	of	their	

reduction	 in	 terms	 of	 economic	 gains.	 In	 addition,	 as	 some	 scholars	 commented	

(Pelkmans	et	al.,	2014),	even	small	percentage	changes	in	the	components	of	the	EU-U.S.	

economic	 interdependence	 would	 quickly	 pile	 up	 to	 considerable	 effects	 in	 terms	 of	

euros	or	dollars.		

For	TTIP,	most	 impact	assessments	predicted	gains	 in	 terms	of	GDP	for	both	the	EU	

and	the	U.S.,	even	for	third	countries,	as	to	suggest	that	such	an	agreement	would	create	

no	losers	in	the	global	economy.	According	to	those	studies,	while	some	third	countries	

would	maintain	 the	 same	 level	 of	welfare	 as	 before,	 some	would	 even	 achieve	 higher	

welfare.	The	European	Commission,	as	main	advocate	of	TTIP,	referred	mainly	to	a	few	

econometric	studies,	namely	the	pioneer	study	of	Ecorys	on	non-tariff	measures	of	2009,	

which	 was	 updated	 and	 complemented	 by	 the	 Center	 for	 Economic	 Policy	 Research	

(CEPR)	Study	of	2013,	the	Bertelsmann	Stiftung	Study	of	2013,	and	the	Center	d'Etudes	

Prospectives	 et	 d'Informations	 Internationales	 (CEPII)	 Study	 of	 2013,	 in	 order	 to	 gain	

political	support	for	the	commencement	of	negotiations.		

All	 simulations	were	 calculated	 for	 various	 scenarios	 that	differed	 in	 regards	 to	 the	

political	ambitions	in	place.	Given	the	relatively	low	level	of	tariffs	between	the	EU	and	

the	U.S.,	it	was	commonly	agreed	that	most	of	the	gains	of	a	potential	agreement	would	

stem	from	the	reduction	or	elimination	of	a	wide	range	of	non-tariff	barriers	that	caused	

unnecessary	and	redundant	trade	costs.	 In	all	cases,	cuts	of	at	 least	25	percent	of	non-

tariff	barriers	were	considered	as	a	threshold	to	generate	visible	gains.	Results	referred	

to	the	end	of	the	simulation	period,	which	would	be	either	in	2025	or	2027,	depending	

on	the	study.	Although	the	European	Commission	especially	relied	on	CEPR	Study	as	the	

main	 source	 for	 the	 economic	 effects	 of	 TTIP,	methodologically	 the	 similarities	 among	

the	 four	 studies	 were	 remarkable.	 All	 of	 them	 used	 World	 Bank	 style	 Computable	

General	Equilibrium	(CGE)	models,	while	Ecorys	and	CEPR	Study	used	exactly	the	same	

CGE,	called	Global	Trade	Analysis	Project	(GTAP).	Except	Bertelsmann	Study,	all	of	them	

used	a	version	of	the	same	database,	coming	from	GTAP	(Capaldo,	2014).	

The	 Ecorys	 2009	 Study	 had	 the	 aim	 of	 investigating	 on	 the	 existence	 of	 non-tariff	

measures	 and	 regulatory	 divergence	 at	 a	 sectoral	 level,	 the	 magnitude	 of	 such	 a	
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divergence,	and	the	potential	economic	impact	of	a	reduction	or	harmonization	of	these	

measures.	The	analysis	of	non-tariff	barriers	relied	mainly	on	a	business	survey	which	

generated	 5500	 responses	 from	 EU	 and	 U.S.	 firms	 from	 23	 sectors	 about	 levels	 of	

restrictiveness	of	non-tariff	barriers.	The	study	presented	two	scenarios.	The	ambitious	

scenario	 considered	 the	 elimination	 of	 100%	 of	 actionable	 non-tariff	 barriers	 and	

regulatory	 divergences	 but	 seemed	 a	 quite	 unlikely	 result	 of	 	 negotiations.	 The	more	

realistic	scenario	took	into	consideration	the	elimination	of	25%	of	all	non-tariff	barriers	

and	 regulatory	 divergence.	 However,	 the	 Ecorys	 2009	 Study	 did	 not	 look	 at	 possible	

international	 spillover	 effects,	 nor	 did	 analyze	 the	 impact	 of	 tariff	 elimination	 or	

considered	 any	 effect	 beyond	 the	 direct	 economic	 impact.	 In	 order	 to	 update	 and	

complement	 the	Ecorys	2009	Study,	DG	Trade	commissioned	an	additional	 study	 from	

the	London-based	Centre	 for	Economic	Policy	Research	 to	 support	 the	analysis	of	 that	

impact	assessment,	called	the	CEPR	2013	Study.	

The	 CEPR	 2013	 Study	 simulated	 the	 effects	 of	 the	 possible	 outcomes	 of	 different	

pillars	 of	 the	 negotiations,	 such	 as	 tariffs,	 non-tariff	 measures	 in	 goods,	 services,	 and	

procurement-related	 non-tariff	 measures,	 and	 broadened	 the	 analysis	 to	 social	 and	

environmental	 impacts.	 The	 study	 estimated	 that	 an	 ambitious	 and	 comprehensive	

agreement	could	bring	significant	economic	gains	for	both	sides,	€120	billion	for	the	EU	

and	€95	billion	for	the	U.S.,	once	it	would	be	fully	implemented	and	both	economies	fully	

adjusted.	Such	economic	gains	would	represent	a	0,5	percent	increase	in	EU	GDP	and	a	

0,4	percent	increase	in	U.S.	GDP,	which	would	happen	by	2027	(European	Commission,	

September	 2013	 -TTIP	 the	 economic	 analysis	 explained-).	 The	 Study	 was	 carried	 out	

before	the	beginning	of	negotiations	and	presented	 four	scenarios	which	differed	 from	

the	 level	of	ambition	 in	each	of	 the	pillars,	 from	limited	agreements,	which	would	deal	

with	 tariffs-,	 services-	 or	 public	 procurement-	 only	 options,	 to	 a	 comprehensive	 and	

ambitious	 agreement,	 which	 was	 shown	 to	 bring	 the	 higher	 benefits.	 The	 most	

comprehensive	and	politically	ambitious	option	assumed	the	elimination	of	all	tariffs,	a	

cut	of	25	percent	of	costs	caused	by	non-tariff	barriers	in	goods	and	services,	and	public	

procurement	barriers	reduced	to	50	percent,	providing	the	most	positive	outcome.	The	

study	 also	 included	 “spillover	 effects”,	 namely	 the	 impact	 of	 TTIP	 on	 third	 parties,	

estimated	to	account	 for	20	percent	of	 the	overall	gains	(De	Ville&Siles-Brügge,	2014).	
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Nonetheless,	 the	 largest	 gains	 from	 the	 agreement	 remained	 those	 deriving	 from	 the	

elimination	of	non-tariff	barriers	for	goods,	services,	and	public	procurement.		

CEPR	Study	in	particular	supported	the	analysis	of	social	effects	providing	estimates	

for	 the	expected	changes	on	wages	 for	skilled	and	unskilled	 labor,	and	the	reallocation	

across	sectors	resulting	from	a	potential	agreement.	CEPR	Study	found	that	TTIP	would	

have	 a	 positive	 impact	 both	 on	 high-	 and	 low-skilled	 workers’	 wages,	 raising	 both	 of	

them.	Labor	displacement	was	found	to	be	within	regular	labor	market	movements	and	

economic	trends,	therefore	only	a	small	number	of	workers	was	predicted	to	move	from	

one	 sector	 to	 another,	 between	 0,2	 and	 0,5	 percent	 of	 EU	 labor	 force	 (Francois	 et	 al.,	

2013).	Regarding	environmental	issues,	the	study	produced	estimates	of	CO2	emissions	

in	the	EU	and	the	U.S.	and	in	the	rest	of	the	world,	as	well	as	of	the	utilization	of	natural	

resources,	 which	 resulted	 to	 be	 negligible	 compared	 with	 the	 baseline	 scenario.	

However,	 the	 CEPR	 Study	 assumed	 that	 no	 trade	 diversion	would	 take	 place	 and	 that	

third	parties	would	also	benefit	 from	an	ambitious	agreement	between	the	EU	and	the	

U.S.	(Hübner,	2014).	According	to	CEPR	Study,	the	elimination	or	reduction	of	regulatory	

barriers	 would	 allow	 third	 parties’	 firms	 to	 access	 more	 easily	 to	 the	 transatlantic	

market	 and	 account	 for	 20	percent	 of	 the	 cost	 reduction	provided	by	TTIP	 (European	

Commission,	2013v).		

Although	the	Bertelsmann	Study	reached	similar	conclusions	regarding	the	necessity	

of	concluding	a	comprehensive	liberalization	agreement	in	order	to	result	in	the	highest	

net	benefits	 for	both	entities,	 it	 showed	 that	 such	an	option	would	 cause	 strong	 trade	

diversion	 effects.	 The	 approach	 used	 in	Bertelsmann	was	 very	 different	 than	 all	 other	

studies	and	the	model	applied	was	not	a	CGE	model	as	in	the	case	of	the	other	studies.	It	

estimated	that	TTIP	would	create	roughly	80	percent	growth	in	bilateral	trade	but	small	

increases	 in	 long	 run	gains	of	GDP.	Nonetheless,	 employment	was	expected	 to	grow	of	

2,4	 million	 jobs,	 1,3	 million	 of	 which	 in	 Europe	 (Raza	 et	 al.2014,	 2014).	 The	 study	

compared	 actual	 exports	 and	 imports	 data	 of	 2010	with	 exports	 and	 imports	 figures	

derived	from	an	simulated	application	of	TTIP	to	trade	between	the	EU	and	the	U.S.	As	a	

result,	 the	 study	 reported	 dramatic	 changes	 	 for	 European	 large	 exporters,	 such	 as	

Germany	 and	UK,	 but	 also	 for	 countries	 in	 the	 southern	 periphery	 of	 Europe,	 such	 as	

Greece,	 Ireland,	 Italy,	 Portugal,	 and	 Spain.	 An	 ambitious	 outcome	 of	 TTIP	 negotiations	
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would	 drastically	 reduce	 exports	 and	 imports	 between	 Germany	 and	 its	 European	

trading	partners,	 and	 for	 all	 other	European	 countries,	 by	 average	 rates	 of	 30	percent	

(Hübner,	2014).		

CEPII	 2013	 Study,	 on	 the	 contrary,	 detected	 little	 trade	 diversion	 caused	 by	 TTIP.	

Considering	 the	 degree	 of	 complementarity	 between	 the	 two	 regions,	 the	 study	

concluded	that	additional	bilateral	trade	brought	by	the	trade	agreement	would	replace	

domestic	production.	The	U.S.	imports	with	the	third	parties	would	only	decrease	by	2,5	

percent	 overall,	 while	 the	 EU	 would	 not	 experience	 trade	 diversion	 overall,	 since	 the	

limited	 trade	diversion	 in	 agriculture	would	be	 largely	 compensated	by	 trade	 creation	

with	 third	 countries.	 Intra-EU	 trade	 would	 decrease	 by	 2	 percent	 in	 industry	 and	 3	

percent	 in	agriculture,	while	 intra-EU	 trade	 in	 services	 is	 expected	 to	 see	a	boost.	The	

study	observed	increased	competition	for	third	countries	trading	with	the	transatlantic	

area.	 In	general,	 the	study	used	a	CGE	model	of	 the	world	economy	produced	by	CEPII	

and	envisaged	four	different	scenarios,	from	only-tariffs	liberalization	to	more	ambitious	

scenarios.	CEPII	Study	reference	scenario	suggested	an	increase	by	half	in	trade	of	goods	

and	services,	while	agriculture	was	estimated	to	increase	bilateral	trade	by	150	percent	

in	 both	 directions,	 once	 all	 the	 tariff	 and	 non-tariff	 barriers	 were	 eliminated.	 For	 the	

industrial	 sector,	 U.S.	 gains	 would	 be	 slightly	 larger	 than	 European	 ones,	 while	 in	

services,	the	EU	would	gain	twice	as	much	as	the	U.S.	(Fontagné	et	al.,	2013).	In	terms	of	

GDP,	 the	EU	and	 the	U.S.	were	expected	 to	 achieve	 similar	 gains,	meaning	0,3	percent,	

which	would	 correspond	 to	 annual	 increases	 of	 national	 incomes	of	 $98bn	 for	 the	EU	

and	of	$64bn	for	the	U.S.		

In	 general,	 all	 assessment	 studies	 predicted	 large	 increases	 of	 bilateral	 exports	

between	the	EU	and	the	U.S.	Whether	it	was	EU	bilateral	exports	increase	of	28	percent	

or	48	percent	respectively	for	CEPR	and	CEPII,	or	36,6	percent	and	52	percent	according	

respectively	to	CEPR	and	CEPII	for	the	U.S.,	net	increases	in	total	exports	would	be	small,	

namely	5,9	percent	 (CEPR)	or	7,6	percent	 (CEPII)	 for	 the	EU,	and	8	percent	 (CEPR)	or	

10,1	percent	(CEPII)	for	the	U.S.	In	all	cases	the	increases	in	transatlantic	trade	would	be	

achieved	at	the	detriment	of	intra-EU	trade.	Increases	in	TTIP	countries	GDPs	were	small	

for	most	assessments.	Ecorys,	CEPR,	and	CEPII	 studies	predicted	 less	 than	0,5	percent	

increase	 in	 GDP	 for	 both	 the	 EU	 and	 the	 U.S.	 at	 the	 end	 of	 the	 simulation	 period.	
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Bertelsmann	Study	provided	higher	numbers,	but	also	 little	explanation	on	 the	study’s	

methodology.	Finally,	most	studies	did	not	provide	clear	information	about	the	potential	

consequences	of	TTIP	on	employment.	Ecorys	and	CEPR	studies	assumed	a	fixed	supply	

of	 labor,	 therefore	no	consequences	of	 the	agreement	on	employment.	CEPII	Study	did	

not	discuss	employment	effects	at	all.	Bertelsmann	Study	was	the	only	one	predicting	the	

creation	of	1,3	million	jobs	in	the	EU	and	one	million	jobs	in	the	U.S.	in	the	long	term.	

2.2.2	Criticism	to	the	official	studies:	GDP,	personal	income,	and	employment	

As	discussed	above,	quantitative	assessments	in	favor	of	TTIP	came	mostly	from	four	

widely	cited	econometric	studies:	CEPR	Study	of	2013,	which	relied	on	the	pioneer	study	

of	Ecorys	on	non-tariff	measures	of	2009,	Bertelsmann	Stiftung	Study	of	2013,	and	CEPII	

Study	of	2013.	The	CEPR	Study	covered	an	especially	prominent	role	in	the	promotion	of	

TTIP	 expected	 impact	 and	 the	 Commission	 relied	 on	 it	 as	 the	 main	 analysis	 of	 the	

economic	 effects	 of	 TTIP	 (Capaldo,	 2014).	 In	 general,	 most	 assessments	 of	 TTIP	

predicted	gains	 in	 terms	of	 trade	 flows	and	GDP	 for	both	 the	European	Union	and	 the	

United	 States.	 Some	 even	 predicted	 gains	 for	 third	 countries,	 suggesting	 that	 such	 an	

agreement	 would	 create	 no	 losers	 in	 the	 global	 economy.	 If	 this	 were	 the	 case,	 TTIP	

would	be	 the	key	 to	 the	greatest	 reallocation	of	 global	 resources	even	 conceived,	with	

some	 countries	 achieving	 higher	 welfare	 and	 all	 the	 other	 preserving	 their	 current	

conditions.	Unfortunately,	as	many	scholars	such	as	Capaldo,	De	Ville,	Siles-Brügge,	and	

Raza	 have	 shown,	 such	 desirable	 outcomes	 were	 based	 on	 various	 unrealistic	

assumptions	 and	 on	 methods	 and	 models	 that	 have	 proven	 inadequate	 to	 assess	 the	

impact	of	trade	reforms.	Moreover,	several	of	these	studies	appeared	to	share	the	same	

questionable	economic	models	and	database;	therefore,	the	fact	that	the	results	of	these	

studies	 converged	 was	 not	 surprising	 and,	 instead,	 compromised	 the	 claimed		

independence	of	such	studies.	

The	 original	 claims	 made	 by	 proponents	 of	 TTIP,	 that	 only	 an	 ambitious	 and	

comprehensive	agreement	would	provide	 the	most	significant	benefits	 for	 the	creation	

of	 jobs,	economic	growth,	and	international	competitiveness	 for	both	the	United	States	

and	the	European	Union,	have	been	counterbalanced	with	other	studies	that	exposed	the	

econometric	 modelling	 behind	 pro-TTIP	 impact	 assessments	 as	 too	 simplistic.	
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Methodologically,	the	similarities	among	the	four	models	can	be	defined	striking	at	least.	

While	 all	 the	 studies	 used	 World-Bank	 style	 Computable	 General	 Equilibrium	 (CGE)	

models,	two	of	them,	the	CEPR	Study	and	the	Ecorys	Study,	used	the	same	CGE,	called	the	

Global	Trade	Analysis	Project	(GTAP),	and	all	studies	but	Bertelsmann	used	a	version	of	

the	same	database,	coming	from	GTAP.		

Such	 models,	 called	 the	 Computable	 General	 Equilibrium	 (CGE),	 are	 a	 quantitative	

method	used	to	describe	the	interactions	among	different	markets	and	the	impacts	that	

an	eventual	economic	shock,	such	as	a	Free	Trade	Agreement,	could	have	on	economic	

variables	 like	 GDP,	 trade	 flows,	 and	 inter-sectoral	 adjustments	 of	workers	 and	 capital.	

The	results	of	such	projections	are	compared	with	a	baseline	scenario,	an	image	of	the	

future	state	of	global	economy	in	the	absence	of	such	trade	policy	changes.	CGE	models	

were	 used	 in	 all	 the	 studies	 referred	 to	 by	 the	 European	 Commission	 as	 the	 main	

analysis	 of	 the	 economic	 effects	 of	 TTIP	 and	were	widely	 accepted	 as	 the	 standard	 in	

order	to	evaluate	ex-ante	effects	of	trade	agreements.	Such	models	covered	global	world	

trade	 and	 production	 and	 allowed	 for	 scale	 economies	 and	 imperfect	 competition	

considerations,	as	well	as	for	trade	impact	on	capital	stocks	through	investment	effects	

(De	Ville&Siles-Brügge,	2014).		

The	key	assumptions	of	the	models	included	full	employment	of	factors,	such	as	labor,	

price	clearing	markets,	and	a	constant	government	deficit.	According	to	Raza	et	al.,	these	

assumptions	were	unrealistic	and	tended	to	produce	positive,	although	limited,		gains	in	

GDP.	 The	models	 assumed	 a	 fixed	 labor	 supply	 and	 the	 hypothesis	 that	 labor	markets	

cleared	 in	 the	 long	 run,	meaning	 that	 there	would	 be	 no	 long-term	 unemployment	 in	

CGE	model	(European	Commission,	2013g).	The	limitations	of	such	models	as	tools	for	

trade	 reforms	 assessments	 emerged	 already	during	 the	 liberalizations	 occurred	 in	 the	

1980s	and	1990s.	The	main	problem	with	these	models	was	indeed	their	assumption	of	

the	 process	 leading	 to	 a	 new	 macroeconomic	 equilibrium	 after	 trade	 is	 liberalized	

(Capaldo,	 2014).	 In	 a	 context	 of	 trade	 liberalization,	 namely	 elimination	 of	 tariffs,	 and	

enhanced	exposition	 to	 international	 competition	 for	 all	 sectors	of	 the	economy,	 these	

models	assumed	that	the	more	competitive	sectors	of	the	economy	would	absorb	all	the	

resources,	such	as	labor,	which	were	released	by	the	contracting	sectors.	In	order	for	this	
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to	happen,	 the	competitive	sectors	were	supposed	 to	expand	enough	 to	be	 in	need	 for	

these	released	resources.		

Moreover,	these	resources	were	assumed	to	be	lacking	of	sector-specific	features,	so	

they	 could	 be	 re-employed	 in	 any	 other	 sector.	 Under	 these	 assumptions,	 any	worker	

would	instantly	apply	for	a	job	in	a	new	and	different	sector,	as	long	as	his	salary	is	low	

enough,	 thus	 implying	 a	 process	 of	 price	 changes	 that	 would	 allow	 an	 appropriate	

decrease	 of	 labor	 costs	 and	 the	 consequent	 expansion	 of	 the	 competitive	 sector	

(Capaldo,	2014).	 In	practice,	 this	 full-employment	mechanism	has	rarely	worked,	since	

less	 competitive	 sectors	 have	 contracted	 quickly	 while	 more	 competitive	 ones	 have	

expanded	slowly	or	not	enough,	leaving	thus	large	numbers	of	workers	unemployed.		

Another	misleading	assumption	on	which	CGE	models	relied	was	about	the	patterns	

of	 international	 trade,	which	 imposed	 a	 fixed	 structure	on	 the	market	 share	 that	 each	

country	had	in	its	export	markets.	In	addition,	CGE	models	relied	on	a	static	analysis	that	

could	 not	 explain	 how	 economies	 eventually	 reached	 a	 new	 equilibrium.	 In	 general,	

when	two	countries	expand	trade	between	them,	 the	rest	of	 the	world’s	economies	do	

not	 simply	 stand	 still,	 but	 will	 find	 that	 they	 are	 more	 or	 less	 competitive	 in	 these	

markets	 as	 a	 result	 of	 trade	 changes.	 This	 effect,	 called	 trade	 diversion,	 has	 been	 a	

significant	by-product	of	recent	trade	integration	initiatives	and	was	neglected	by	most	

studies	 on	 TTIP	 (Capaldo,	 2014).	 Finally,	 the	 assumption	 that	 TTIP	 would	 be	 able	 to	

remove	half	of	the	non-trade	barriers,	which	constitute	the	main	burden	to	EU-U.S.	trade,	

did	not	consider	the	difficulty	of	phasing	them	out	and	the	important	adjustment	costs	of	

removing	consumer	and	environmental	regulations	democratically	chosen	by	countries.		

Although	 the	elimination	of	non-tariff	 barriers	 to	 trade	was	 central	 in	 all	 studies,	 it	

was	never	specified	how	it	would	be	achieved.	In	the	Ecorys	2009	Study,	it	was	explicitly	

stated	that	the	word	“reduction”	was	a	general	term	to	describe	any	possible	approach	to	

address	 regulatory	 differences	 and	 non-tariff	 barriers	 to	 trade	 (De	Ville&Siles-Brügge,	

2014).	Nevertheless,	 such	 choosing	 a	 regulatory	 approach	 over	 another	might	make	 a	

huge	difference,	both	 in	 terms	of	 feasibility	of	 reducing	 those	barriers	and	 in	 terms	of	

spillover	 gains	 of	 TTIP.	 First,	 the	 political	 feasibility	 of	 reducing	 non-tariff	 barriers	 in	

sensitive	 or	 controversial	 sectors	 was	 not	 kept	 into	 consideration	 in	 the	 ambitious	
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scenarios	which	assumed	the	elimination	of	at	least	25	percent	of	non-tariff	barriers.	In	

light	of	the	divergences	in	regulatory	philosophies	and	levels	of	protection	between	the	

two	parties,	the	elimination	of	such	a	great	number	of	non-tariff	barriers	to	trade	seems	

rather	unrealistic.	Second,	 in	 terms	of	 spillover	gains,	 the	way	 the	EU	and	 the	U.S.	will	

achieve	any	form	of	regulatory	dialogue	would	likely	impact	on	the	degree	to	which	third	

parties	will	access	the	newly	formed	transatlantic	 free	trade	area.	Whether	the	EU	and	

the	U.S.	will	adopt	mutual	recognition	or	regulatory	harmonization,	will	make	 it	easier	

for	these	countries	to	export	to	the	EU	and	the	USA	or	it	will	make	them	adopt	common	

regulations,	which	would	constitute	an	indirect	spillover	effect.	By	neglecting	to	mention	

the	 different	 impacts	 of	 different	 regulatory	 approaches,	 official	 impact	 assessment	

studies	 allowed	 the	 Commission	 to	 exaggerate	 the	 impact	 of	 liberalization	 on	

transatlantic	trade	(De	Ville&Siles-Brügge,	2014).	

These	 considerations	 make	 wonder	 whether	 the	 knowledge	 on	 which	 the	 reports	

were	based	was	reliable	and	also	whether	the	foreseen	impact	might	actually	take	place.	

The	 same	 CGE	 models,	 on	 which	 most	 of	 the	 studies	 are	 based,	 proved	 their	 many	

limitations.	Although	these	models	were	used	to	legitimate	trade	policy	decisions	in	the	

past,	the	foreseen	economic	gains	were	either	revised	downwards	or	never	materialized	

at	all	(De	Ville&Siles-Brügge,	2014).	One	of	the	main	accusations	to	these	models,	in	fact,	

was	that	they	failed	to	predict	real	world	outcomes	from	previous	treaties,	such	as	the	

North	American	Free	Trade	Agreement	(NAFTA).	 It	was	often	cited	as	a	role-model	 for	

the	kind	of	agreement	that	is	negotiated	between	the	EU	and	the	U.S.	and	its	conclusion	

was	justified	on	the	grounds	of	ex-ante	assessments	that	claimed	considerable	economic	

benefits	 for	 the	 countries	 involved.	 Launched	 in	 1993	 by	 U.S.	 President	 Bill	 Clinton,	

NAFTA	was	supposed	to	deliver	millions	of	new	jobs	as	a	result	of	increased	trade	with	

Canada	and	Mexico.	 Instead,	 it	resulted	in	the	net	 loss	of	almost	a	million	jobs	without	

creating	 the	 20	 million	 jobs	 as	 originally	 promised	 (S2BN,	 2013).	 Indeed,	 ex-post	

analysis	of	the	impact	of	NAFTA	suggested	that	ex-ante	impact	projections	substantially	

overestimated	 the	 economic	 effects	 of	 the	 agreement,	 and	 concluded	 that	 for	 the	 U.S.	

NAFTA	impact	on	welfare	and	GDP	was	negligible,	while	for	Mexico	it	even	had	negative	

effects	 on	 GDP,	 real	 wages	 and	 the	 distribution	 of	 income	 (Raza	 et	 al.,	 2014).	 In	 the	

decade	following	the	conclusion	of	NAFTA,	there	was	no	real	change	in	the	growth	rates	

in	 the	 three	 North	 American	 countries	 involved	 and	 the	 changes	 in	 exports	 and	
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economic	performance	observed	did	not	coincide	with	the	predictions	of	the	models	(De	

Ville&Siles-Brügge,	2014).	Not	to	mention	that	NAFTA	allowed	U.S.	corporations	to	easily	

move	 their	 investments	 funds	 across	 the	 Mexican	 border	 to	 set	 up	 new	 production	

facilities	and	to	take	advantage	of	the	country	cheap	wages	and	less	regulated	labor	and	

environment	standards,	thus	closing	down	similar	factories	in	the	U.S.	Moreover,	NAFTA	

exercised	downward	pressure	on	U.S.	workers’	wages.		

Regarding	effect	on	 trade,	all	 assessments	postulated	 large	 increases	 in	bilateral	EU	

and	U.S.	exports.	In	general,	the	increase	of	bilateral	exports	was	assumed	to	be	between	

36.6	percent	and	52	percent	in	the	U.S.	and	between	28	percent	and	48	percent	for	the	

EU,	depending	on	the	study	of	reference.	These	numbers,	nonetheless,	were	considered	

as	the	effects	of	the	agreement	in	the	long	term,	meaning	from	2014	to	2025.	Moreover,	

in	all	 cases,	 these	 increases	 in	 transatlantic	 trade	would	be	achieved	at	 the	expense	of	

intra-EU	 trade,	 meaning	 that	 imports	 from	 the	 U.S.	 and	 non-TTIP	 countries	 would	

replace	a	large	portion	of	current	trade	among	EU	countries	(Capaldo,	2014).	As	Capaldo	

affirms	 in	 his	 paper,	 higher	 transatlantic	 interdependence	 would	 enhance	 the	 EU’s	

exposure	to	the	fluctuations	in	U.S.	import	demand,	making	the	former	more	vulnerable	

to	 macroeconomic	 conditions	 happening	 in	 North	 America.	 Indeed,	 such	 a	 condition	

would	 prove	 problematic	 for	 the	 European	 Union	 due	 to	 its	 current	 institutional	

structure,	 which	 lacks	 a	 central	 fiscal	 authority	 and	 prevents	 Member	 States	 from	

implementing	any	fiscal	expansion	through	the	Maastricht	treaty.	

In	 terms	 of	 trade	 diversion,	 bilateral	 trade	 agreements	 traditionally	 bring	 about	

sectorial	adjustments	and	specialization	problems,	meaning	that,	while	 the	contractual	

parties	enjoy	the	benefits	of	trade	creation,	these	might	be	compensated	with	potential	

trade	 losses	 of	 third	 parties.	 About	 this	 issue,	 the	 CEPR	 Study	 and	 all	 other	 relevant	

studies	 on	 one	 side,	 and	 the	 Bertelsmann	 Study	 on	 the	 other,	 profoundly	 differed.	

Whereas	the	CEPR	Study	does	not	detect	a	trade-diversion	effect	at	all,	even	presenting	

some	 net	 gains	 for	 the	 rest	 of	 the	world,	 the	 Bertelsmann	 Study	 postulated	 large	 and	

rather	 significant	 trade	 diversion	 effects.	 Both	 CEPR	 and	 CEPII	 studies	 saw	 a	 positive	

impact	on	third	countries	due	to	the	inclusion	of	spillover	effects	in	their	models,	while	

the	 authors	 of	 the	Bertelsmann	 Study	 emphasized	 that	 several	 studies	 typically	 found	

negative	 trade	diversion	effects	 for	 third	parties	due	 to	bilateral	 trade	agreements	and	
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mutual	 recognition	 agreements.	 For	 European	 largest	 exporters	 such	 as	 Germany	 and	

the	UK,	reduction	in	exports	and	imports	with	their	European	trading	partners	would	be	

dramatic.	 In	 general,	 intra-EU	 trade	would	 decline,	 mainly	 at	 the	 expenses	 of	 weaker	

Member	States.	For	the	U.S.,	there	would	be	consequences	as	well,	as	its	NAFTA	trading	

partners	would	experience	a	reduction	of	share	in	the	U.S.	overall	trade	portfolio.		

Other	 scholars	 confirmed	 such	 an	 analysis,	 such	 as	 Raza	 et	 al.	 and	 Felbermayr	 and	

Larch,	who	found	that	TTIP	would	have	negative	effects	on	non-TTIP	countries'	exports	

and	 imports,	which	were	 projected	 to	 decrease	with	 uncertain	 or	 even	 negative	 trade	

effects.	 In	 fact,	 as	 Capaldo	 (2014)	 noted,	 even	 assuming	 the	 highest	 level	 of	

harmonization	 of	 regulations	 between	 the	 EU	 and	 the	 U.S.,	 third	 countries	would	 still	

have	to	comply	with	a	double	set	of	rules	when	exporting	to	the	transatlantic	area,	thus	

neutralizing	 the	ad	hoc	spillover	effects	assumed	by	CEPR	and	CEPII.	 Interestingly,	 the	

European	 Commission	 was	 fast	 in	 commenting	 the	 potential	 dangerous	 results	 of	

Bertelsmann	study,	pointing	the	finger	against	the	methodology	used	in	the	Bertelsmann	

study	for	departing	from	the	traditional	approach	used	in	other	studies	(Hübner,	2014).	

The	CEPR	Study,	on	the	other	hand,	assumed	that	these	countries	would	benefit	from	a	

20%	 spillover	 effect	 and	 see	 an	 increase	 of	 their	 GDP	 thanks	 to	 the	 newly	 developed	

mutual	recognition	framework	in	the	Atlantic.	Nonetheless,	the	HLWG	report	exposed	a	

completely	different	scenario,	by	assuming	 that	 the	 focus	on	regulatory	coherence	and	

mutual	recognition	between	the	EU	and	the	U.S.	would	mainly	lead	to	the	development	

of	 “bilateral	 and	not	 erga	omnes	 recognition	of	 standards”.	Third	 countries	would	 still	

have	 to	 comply	 with	 a	 double	 set	 of	 rules	 when	 exporting	 to	 the	 transatlantic	

marketplace,	 thus	 being	 disadvantaged	 in	 comparison	with	EU	or	U.S.	 companies,	 and	

enjoying	a	limited	spillover	effect	in	those	sectors	where	mutual	recognition	applies,	or	

even	none	at	all.	

Most	assessments	predicted	 small	 increases	 in	TTIP	countries'	GDP,	given	 the	 small	

net	effects	on	exports.	In	CEPR,	CEPII	and	Ecorys	studies,	GDP	was	expected	to		increase	

less	 than	 0,5	 percent	 in	 both	 the	 EU	 and	 the	 U.S.	 at	 the	 end	 of	 the	 simulation	 period	

(Capaldo,	2014).	This	means	that,	 in	a	TTIP	scenario,	GDP	would	be	0,5	percent	higher	

than	in	a	non-TTIP	scenario,	implying	that	the	effects	on	annual	GDP	growth	rates	would	

be	negligible	at	 least.	The	defining	aspect	of	 the	 results	 is	 that	 the	 studies	projected	a	
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one-time	 increase	 in	 the	 level	of	GDP,	not	an	 increase	 in	 the	growth	 rate.	Not	only	 the	

increase	would	be	 small,	 but	 it	 is	 also	 supposed	 to	 occur	 over	 the	 course	 of	 13	 years.	

Furthermore,	 given	 the	 assumptions	 on	 spill-over	 effects,	 CEPR	 estimated	 that	 all	

regions	of	the	world	would	benefit	from	long-term	GDP	increases.	On	the	contrary,	other	

studies	 (Felbermayr	 &	 Larch,	 2013)	 indicated	 that	 this	 expectation	 contradicted	

previous	experiences	of	 trade	agreements,	such	as	NAFTA	and	MERCOSUR,	since	 these	

agreements	typically	affected	trade	prices	between	members	and	non-members.		

Although	increases	in	GDP	are	assumed	to	be	small,	some	studies	suggested	that	TTIP	

might	 lead	 to	 large	 increases	 in	 personal	 incomes	 in	 the	 long	 term	 (Capaldo,	 2014).		

While	 Ecorys	 Study	 estimated	 an	 average	 gain	 of	 12.300	 Euros	 over	 the	 work	 life	 of	

household	members,	CEPR	Study	estimated	considerable	economic	gains.	Such	benefits	

would	 consist	 in	 €119	 billion	 a	 year	 for	 the	 EU	 and	 €95	 billion	 a	 year	 for	 the	 U.S.,	

translating	to	€545	in	disposable	income	each	year	for	a	family	of	four	members	in	the	

EU,	not	to	mention	the	expected	benefit	for	the	rest	of	the	world	(Bartl	&	Fahey,	2014).	

Several	 issues	 were	 raised	 to	 criticize	 these	 assumptions.	 First,	 the	 prediction	

considered	such	an	impact	possible	only	if	it	was	based	on	the	most	ambitious	scenario,	

where	the	deepest	economic	integration	between	the	two	parts	occurred.	The	previous	

history	 of	 transatlantic	 integration	 suggests	 that	 such	 a	 level	 of	 integration	 is	 quite	

difficult	 to	achieve	(Bartl	&	Fahey,	2014).	 In	addition,	 such	results	are	 to	be	 treated	as	

misleading,	 since	 none	 of	 the	 studies	 provided	 indication	 of	 the	 distribution	 of	 those	

income	 gains.	 Considering	 the	 fall	 of	 European	wages	 as	 share	 of	 GDP	 since	 the	mid-

nineties,	 it	 seems	quite	unlikely	 that	 any	 general	 gains	would	 translate	 into	 some	 real	

income	in	terms	of	wages.	

Apparently,	potential	TTIP	consequences	on	employment	were	not	 fully	analyzed	 in	

most	 studies.	While	 CEPII	 Study	 did	 not	 discuss	 employment	 effects	 at	 all,	 CEPR	 and	

Ecorys	 assumed	 a	 fixed	 supply	 of	 labor,	with	wages	 assumed	 to	 rise	 or	 fall	 enough	 to	

ensure	that	all	workers	remained	employed	regardless	of	the	level	of	economic	activity,	

thus	 excluding	 by	 assumption	 any	 consequences	 of	 TTIP	 on	 employment.	 Only	

Bertelsmann	Study	made	 some	predictions	on	 the	 level	 of	 employment,	 and	projected	

that	TTIP	would	create,	in	the	long	term,	one	million	jobs	in	the	U.S.	and	1.3	million	jobs	

in	 the	 EU.	 Such	 positive	 outcomes,	 however,	 were	 strongly	 dependent	 on	 the	 period	
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chosen	 in	 the	 estimation.	The	use	of	 data	up	 to	2010	 led	 the	 authors	 to	 estimate	 that	

economies	 with	 stronger	 protection	 of	 labor	 and	 labor	 income	 suffered	 from	 higher	

unemployment,	 concluding	 that	 any	 cost	 reductions	 brought	 by	 TTIP	 would	 lead	 to	

positive	employment	effects	in	those	countries.	Unfortunately,	when	more	recent	data	is	

taken	 into	 account,	 it	 appears	 that	 all	 countries	 involved	 have	 already	 experienced	

higher	and	persistent	unemployment	(Capaldo,	2014).	

The	 most	 influential	 study	 on	 which	 the	 European	 Commission	 relied	 in	 order	 to	

promote	the	expected	economic	benefits	of	TTIP	was	the	CEPR	Study	of	2013.	The	CEPR	

report	served	as	a	main	justificatory	tool	to	assert	the	extremely	positive	impact	of	 	the	

TTIP,	 in	 terms	 of	 economic	 benefits	 for	 both	 parties	 and	 family	 disposable	 income	 in	

both	sides	of	the	Atlantic.	While	relying	on	a	methodology	that	as	a	matter	of	principle	

always	 confirmed	 the	 benefits	 of	 trade	 liberalization,	 the	 CEPR	 Study	 was	 based	 on	

several	 problematic	 assumptions	 (Bartl	 &	 Fahey,	 2014),	 especially	 regarding	

employment	and	wages.	First,	the	changes	in	wages	projected	by	CEPR	for	both	the	EU	

and	 the	 U.S.	 were	 almost	 the	 same	 as	 the	 changes	 in	 GDP,	 meaning	 that	 the	 study	

considered	 that	 productivity	 gains	 were	 proportionally	 shared	 between	 labor	 and	

capital,	 thus	 ignoring	 the	historical	experience	 in	 loss	of	wage	share	 in	 the	EU	and	the	

U.S.	over	the	last	decades	(Bartl	&	Fahey,	2014).	Second,	the	model	assumed	that	there	

would	be	no	 long-term	unemployment,	meaning	 that	all	unemployed	people	would	be	

able	to	find	new	jobs	in	other	sectors.	Such	an	assumption	seems	completely	unrealistic,	

observing	the	high	and	growing	level	of	long-term	unemployment	in	Europe.	In	addition,		

new	 jobs	 might	 be	 located	 in	 Eastern	 Europe,	 where	 much	 lower	 wage	 levels	 might	

discourage	mobility	 to	 those	 countries.	 Third,	 perfect	 competition	was	 assumed	 in	 15	

out	 of	 the	 20	 sectors	 in	 the	model,	 including	 finance,	 insurance,	 and	motor	 transport	

equipment.	 In	 such	a	model,	 gains	 in	costs	would	be	passed	on	 to	costumers,	while	 in	

modern	 capitalism	 the	 prevalent	 form	 are	 oligopolies,	 in	 which	 much	 of	 the	 savings	

through	productivity	increases	would	not	be	passed	on	to	consumers.	

In	 addition,	 the	 process	 of	 assessing	 the	 impacts	 of	 TTIP	 has	 drawn	 significant	

democratic	 concerns	 regarding	 the	 impartiality	 of	 the	 assessments’	 contractors.	

Particularly	London	think	tank	CEPR,	which	was	responsible	 for	supplying	the	basic	of	

hard	data	for	the	discourse	of	the	Commission	and	other	political	actors.	Its	2013	Report	
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was	 commissioned	 by	 the	 Directorate	 General	 for	 Trade	 and	 unsurprisingly	 brought	

forward	 results	 entirely	 in	 line	 with	 what	 the	 European	 Commission	 sought.	 The	

European	 Commission	 reference	 to	 CEPR	 Study	 as	 an	 “independent	 report”	 proved	

misleading,	since	the	study’s	cover	page	clearly	 indicated	the	European	Commission	as	

the	client	 for	whom	the	study	was	commissioned.	 	The	Ecorys	Study	of	2009	was	also	

commissioned	 by	 the	 European	 Commission	 as	 part	 of	 a	wider	 project	 encompassing	

economic,	environmental	and	social	assessments	(Capaldo,	2014).	

To	 sum	 up,	 various	 studies	 have	 estimated	 the	 potential	 impact	 of	 TTIP	 on	 trade	

between	the	EU	and	the	U.S.,	in	terms	of	economic	growth,	elimination	of	tariff	and	non-

tariff	barriers	to	trade,	employment,	and	spillover	effects	on	third	countries.	The	results	

of	 the	 studies	 commissioned	 by	 the	 European	 Commission	 were	 mainly	 positive	 and	

supporting	 the	 beginning	 of	 negotiations,	 predicting	 many	 gains	 for	 every	 subject	

involved	in	the	free	trade	area,	and	even	those	outside	it.	The	main	aspect	underlined	by	

all	 studies	was	 the	 elimination	 of	 non-tariff	 barriers	 to	 trade,	which	would	 constitute	

most	 of	 the	 economic	 gains	 of	 the	 agreement	 by	 reducing	 or	 eliminating	 burdensome	

and	unnecessary	bureaucracy	for	firms	on	both	sides	of	the	Atlantic,	and	by	harmonizing	

regulations	in	order	to	facilitate	future	trade.	Provided	that	estimating	economic	effects	

of	 trade	 agreements	 might	 prove	 quite	 complex	 and	 challenging,	 economic	 analyses	

might	be	constrained	by	either	lack	of	data	or	be	imprecise	(Akhtar&Jones,	2014),	some	

scholars	have	heavily	criticized	the	results	of	official	studies.	

The	main	claims	have	been	summarized	by	Raza	et	al.	(2014)	in	a	critical	study	of	the	

CEPR	 and	 the	 Ecorys	models	 for	 the	 Austrian	 Foundation	 for	 Development	 Research.	

First,	the	estimated	economic	gains	of	the	official	studies	in	terms	of	income	and	growth	

were	small,	when	considering	that	they	would	represent	a	0,5	percent	and	a	0,4	percent	

increase	 in	 EU	 and	 U.S.	 GDP	 respectively	 in	 a	 vey	 long	 period,	 precisely	 by	 2027	

(European	Commission,	2013v).	 Second,	with	 tariffs	 level	 already	 low	between	 the	EU	

and	the	U.S.,	most	of	the	economic	gains	would	depend	on	the	reduction,	the	elimination,	

and	 the	 alignment	 of	 non-tariff	 barriers	 to	 trade,	 which	 included	 human	 and	 animal	

health	and	environment	 regulations,	 food	 safety	 standards,	 and	 social	protection	 laws.	

This	 is	a	critical	point	 for	a	number	of	reasons,	 from	the	political	 feasibility	of	 tackling	

sensitive	 public	 policy	 standards,	 to	 the	 social	 costs	 of	 non-tariff	 barriers	 reduction,	
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which	might	be	substantial,	but	have	been	completely	neglected	in	the	official	economic	

assessments.	Finally,	many	studies	minimized	macroeconomic	adjustments	with	regard	

to	unemployment	costs,	losses	of	public	revenue,	and	trade	diversion,	not	to	mention	the	

reduction	of	intra-EU	trade,	which	would	have	detrimental	effects	on	Europe	(Raza	et	al.,	

2014).	

The	limitations	of	CGE	models,	on	which	most	official	studies	relied,	were	repeatedly	

remarked.	 The	 figures	 produced	 by	 these	 models,	 based	 on	 unrealistic	 assumptions,	

such	 as	 neglecting	 long-term	 unemployment	 due	 to	 the	 macroeconomic	 adjustments,	

were	criticized	as	serving	the	pro-liberalization	agenda	of	the	European	Commission	and	

advocates	 of	 TTIP,	 at	 the	 expense	 of	 social	 and	 environmental	 negative	 effects	 (De	

Ville&Siles-Brügge,	 2014).	 Another	 common	 aspect	 of	 the	 official	 studies	 was	

downplaying	 the	 uncertainty	 of	 their	 results,	 which	 were	 sold	 as	 truthful	 while	

remaining	 potential	 outcomes	 of	 TTIP.	 While	 the	 numbers	 generated	 for	 the	 most	

ambitious	modelling	scenario	were	presented	as	carrying	considerable	weight	for	both	

policy-makers	 and	 economists,	 the	 potential	 social	 and	 environmental	 costs	 of	 TTIP	

were	 downplayed	 as	 well,	 precisely	 for	 the	 same	 reason,	 namely	 the	 impossibility	 of	

quantifying	them.	Similarly,	alternatives	to	CGE	models	were	treated	as	probably	having	

their	merits,	 but	 not	 being	 “sufficiently	 reliable	 for	 ex	 ante	 analysis	 of	 economic-wide	

effects	of	trade	policy	changes”	(European	Commission,	2013v:3).		

The	 main	 proof	 of	 the	 limitations	 of	 CGE	 models	 and	 their	 unreliability	 was	 that,	

whereas	 their	 use	 to	 legitimate	 past	 trade	 policy	 agreements,	 it	 failed	 to	 predict	 the	

effective	gains.	Either	these	never	materialized,	as	in	the	case	of	NAFTA,	or	were	revised	

downwards.	 In	 the	 case	 of	 NAFTA	 in	 particular,	 not	 only	 there	was	 no	 real	 change	 of	

growth	rates	for	the	economies	involved	in	the	ten	years	following	its	conclusion,	but	the	

changes	in	exports	and	economic	performance	observed,	were	not	the	same	as	predicted	

by	 the	 model	 (De	 Ville&Siles-Brügge,	 2014).	 In	 this	 perspective,	 it	 is	 interesting	 to	

observe	the	use	of	the	official	econometric	studies	made	by	the	European	Commission,	

which	 presented	 the	 overly	 optimistic	 predictions	 of	 the	 negotiating	 sides’	 ability	 to	

eliminate	non-tariff	barriers	to	trade	as	reliable	predictions	of	TTIP	future	outcome.	In	

its	communication	strategy,	the	European	Commission	heavily	emphasized	the	numbers	

generated	 by	 the	 CEPR	 Study	 in	 order	 to	 convince	 the	 public	 of	 the	 desirability	 of	 a	
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transatlantic	market.	Not	only	the	European	Commission	affirmed	that	they	could	“safely	

say	that	these	are	not	overestimates”,	on	the	contrary,	“they	are	closer	to	a	lower	bound	

estimation	 of	 the	 true	 benefits	 of	 the	 agreement”	 (European	 Commission,	 2013v:14).	

These	economic	gains	however,	appeared	to	be	based	on	very	questionable	assumptions	

and,	 at	 the	 same	 time,	 to	 overlook	 the	 political	 feasibility	 of	 the	 difficult	 political	

decisions	 that	 are	 supposed	 to	 lead	 to	 such	 gains.	 The	 Commission	 spoke	 of	 boosting	

growth	and	jobs,	while	omitting	the	potentially	dangerous	consequences	of	deregulatory	

decisions	on	citizens	and	the	environment	(De	Ville&Siles-Brügge,	2014).	

2.2.3	An	alternative	scenario	for	TTIP	

A	more	recent	study	based	on	an	alternative	methodology	has	confirmed	expectations	

of	 	great	 job	 loss	 in	Europe	and	a	significant	reduction	 in	 labor	 income	 for	workers	 in	

France,	Germany,	the	UK,	and	other	north	European	countries.	The	study,	performed	by	

Jeronim	Capaldo,	used	 the	United	Nations	Global	Policy	Model	 (GPM)	 for	 trade	 impact	

assessments,	 which	 incorporated	 assumptions	 on	 macroeconomic	 adjustments,	

employment	 dynamics,	 and	 global	 trade.	 The	Global	 Policy	Model	 is	 a	 demand-driven,	

global	 econometric	model	 that	 relies	 on	 a	 consistent	database	of	macroeconomic	data	

for	every	country	and,	according	to	the	author,	presents	a	number	of	valuable	features.	

First,	GPM	resulted	more	realistic,	 compared	to	CGE	models,	 in	 its	assumptions	on	 the	

way	 economies	 would	 stabilize	 after	 a	 policy	 change,	 in	 this	 case	 the	 introduction	 of	

TTIP.	The	GPM	mechanism	 leading	 to	a	new	macroeconomic	equilibrium	replaces	CGE	

full	employment	assumption	with	the	Keynesian	principle	of	effective	demand,	therefore	

the	 level	 of	 economic	 activity	 would	 be	 driven	 by	 aggregate	 demand	 rather	 than	

productive	 efficiency.	 Consequently,	 any	 cost-cutting	 trade	 reform	 that	 cuts	 labor	

incomes	supporting	aggregate	demand	might	have	adverse	effects	on	the	economy.	The	

difference	with	CGE	models	 is	 that	changes	 in	 income	distribution	would	contribute	to	

the	determination	of	the	level	of	economic	activity	(Capaldo,	2014).		

Second,	unlike	CGE	models	which	assumed	a	fixed	structure	on	the	market	share	that	

each	country	had	in	its	export	markets,	GPM	provides	well	founded	information	on	the	

economic	 interactions	 happening	 among	 every	 world	 region.	 Therefore	 GPM	 allow	 to	

assess	whether	 a	 policy	 strategy	would	 be	 globally	 sustainable	 or	 not,	 since	 the	 same	
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strategy	might	not	fit	for	all	world	economies.	Finally,	GPM	allow	to	make	an	estimation	

of	 employment,	 by	 using	 the	 International	 Labor	 Organization	 (ILO)	 data.	 The	model	

allows	 to	 explain	how	changes	 in	 a	 country’s	GDP	might	 affect	 employment	growth	at	

different	moment	in	history,	since	this	growth-employment	relationship	is	not	constant	

over	 time	 (Capaldo,	 2014).	 Nevertheless,	 as	 Capaldo	 admitted,	 GPM	 presented	

limitations	 as	 any	 other	 model,	 but	 it	 allowed	 to	 have	 an	 interesting	 and	 different	

perspective	 on	 the	 consequences	 of	 TTIP,	 especially	 on	 those	 important	 adjustment	

mechanisms	often	overlooked	by	other	models	of	analysis.	

Without	 questioning	 the	 impact	 of	 TTIP	 on	 total	 trade	 flows	 estimated	 by	 existing	

assessments,	 the	 simulation	 analyzed	 the	 implications	 in	 terms	 of	 net	 exports,	 GDP,	

government	finance,	and	income	distribution.	It	simulated	the	impact	of	TTIP	on	a	global	

economic	 baseline	 scenario	 of	 assumed	 protracted	 austerity	 and	 low	 growth	 in	 TTIP	

countries.	 Other	 assumptions	 considered	 an	 initial	 expansion	 in	 the	 volume	 of	 trade	

among	the	EU	and	the	U.S.	following	the	entry	into	force	of	the	agreement	but	changes	in	

net	exports	were	calculated	using	the	global	feedback	built	into	GPM	(Capaldo,	2014).	In	

addition,	increased	international	competition	was	assumed	to	exert	pressure	on	the	real	

exchange	 rate,	 with	 firms	 trying	 to	 reduce	 labor	 costs	 in	 order	 to	 stay	 competitive	

internationally,	leading	to	the	decrease	of	the	labor	share	of	GDP	in	Europe.	Such	a	trend	

was	simulated	to	continue	downwards	toward	the	lower	US	share,	weakening	aggregate	

demand.	 As	 a	 result,	 numbers	 and	 figures	 of	 the	UN	Global	 Policy	Model	 dramatically	

differed	from	those	provided	by	official	assessments,	with	TTIP	leading	to	net	losses	in	

the	EU	in	terms	of	all	main	variables.		

In	terms	of	net	exports	and	GDP,	GPM	simulation	showed	a	net	export	 loss	 in	all	EU	

economies,	 with	 northern	 economies	 suffering	 the	 largest	 decreases,	 while	 U.S.	 net	

exports	would	 increase	by	slightly	more	than	one	percent	(Capaldo,	2014).	 In	 the	EU’s	

stagnating	economy,	a	higher	domestic	demand	for	lower-value	added	manufactures,	in	

which	Europe	is	relatively	uncompetitive,	would	 lead	to	higher	net	 imports	 from	Asian	

and	 African	 economies,	 and	 from	 the	 U.S.	 Moreover,	 since	 net	 exports	 are	 a	 key	

component	of	GDP,	 	net	trade	loss	was	expected	to	directly	lower	EU	countries’	national	

income.	The	model	expected	small	but	widespread	losses	of	GDP	for	the	EU,	while	for	the	
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U.S.	and	non-TTIP	countries	increases	in	GDP	would	be	respectively	small	(0.36	percent)	

and	negligible	(0,1	percent)	in	the	long	period	(Capaldo,	2014).		

Following	 such	 net	 export	 losses,	 the	 simulation	 projected	 clear	 losses	 in	 EU	

employment	 and	 labor	 incomes,	 which	 could	 be	 possibly	 explained	 with	 a	 tendency	

toward	specialization	in	higher	added-value,	and	lower-employment-intensity	products.	

That	would	 lead	 to	export	and	output	gains	 in	a	 few	sectors,	while	adversely	affecting	

many	others.	As	a	 result,	 the	 simulation	 calculated	 that	Europe	as	a	whole	would	 lose	

more	jobs	by	2025	than	it	did	in	the	crisis	years	of	2010	and	2011	(Capaldo,	2014).	The	

loss	 of	 employment	 would	 further	 accelerate	 the	 reduction	 of	 incomes	 while	 labor	

income	would	 steadily	 decrease	 as	 a	 share	 of	 total	 income.	On	 the	 other	hand,	 such	 a	

decrease	 would	 be	mirrored	 by	 an	 increase	 in	 the	 share	 of	 profits	 and	 rents	 in	 total	

income.This	would	indicate	a	proportional	transfer	of	income	from	labor	to	capital.	GPM	

projected	 losses	 of	 working	 incomes	 ranging	 from	 €165	 to	 €5000	 per	 capita,	 while	

household	with	two	working	person	would	experience	a	loss	ranging	from	€330	to	more	

than	 €10000	 (Capaldo,	 2014).	 In	 addition,	 the	 loss	 of	 employment	 and	 labor	 income	

would	 increase	 pressure	 on	 social	 security	 systems.	 On	 the	 other	 side	 of	 the	 Atlantic,	

however,	there	would	be	an	increase	of	employment	income.	

The	 loss	 of	 economic	 activity	 and	 a	weaker	 consumption	 in	 the	EU,	 induced	by	 the	

introduction	 of	 TTIP,	 would	 lead	 to	 a	 reduction	 in	 the	 tax	 revenue	 and	 possibly	 to	

increases	 in	 governments	deficits	 as	 a	percentage	of	GDP	 in	 every	EU	 country.	 Finally,	

TTIP	would	lead	to	higher	financial	instability	and	accumulation	of	imbalances,	because	

with	 weakened	 consumption	 growth,	 profits	 would	 not	 be	 expected	 to	 come	 from	

growing	 sales.	 Instead,	 profits	 and	 investments	would	 be	 expected	 to	 be	 sustained	 by	

growing	asset	prices	which,	as	a	growth	strategy,	would	 likely	 lead	to	higher	economic	

instability.	 The	 results	 of	 the	 simulation	 showed	 that	 any	 viable	 strategy	 to	 revive	

economic	 growth	 in	 Europe	 would	 have	 to	 be	 based	 on	 a	 strong	 political	 effort	

supporting	labor	incomes.	As	a	conclusion,	the	simulation	did	not	question	the	impact	of	

TTIP	 on	 total	 trade	 flows	 already	 estimated	 by	 official	 studies,	 rather	 it	 analyzed	 the	

implications	of	such	trade	flows	in	terms	of	net	exports,	GDP,	income,	and	employment.	

These	macroeconomic	adjustments	due	to	TTIP	would	are	expected	to	have	a	negative	

net	 impact	on	the	EU	economy,	with	a	net	reduction	of	 trade-related	revenues	and	net	
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losses	 in	 terms	 of	 GDP	 and	 employment.	 Furthermore,	 TTIP	 would	 contribute	 to	 the	

downward	trend	of	the	labor	share	in	GDP,	leading	to	a	transfer	of	income	from	wages	to	

profits,	so	from	labor	to	capital,	with	negative	social	and	economic	consequences.	

At	the	present	time,	after	two	years	of	negotiations	and	the	political	determination	to	

conclude	it	within	2016,	an	overview	on	the	impact	assessments	of	TTIP	on	the	EU	and	

U.S.	economies	might	seem	superfluous.	The	time	for	gaining	political	support	and	public	

consensus	has	passed,	as	the	former	was	obtained	by	the	European	Parliament	with	its	

recent	recommendation	(European	Parliament,	2015c)	and	by	the	U.S.	Congress	with	the	

Fast	Track	Authority.	The	latter	is	still	lacking,	at	least	among	civil	society	organizations	

and	 citizens	 in	 Europe,	 leading	 to	 an	 unprecedented	 initiative	 of	 transparency	 by	 the	

European	 Commission	 on	 the	 negotiation	 process.	 Although	 economic	 projections	 are	

not	the	object	of	this	work,	therefore	there	will	not	be	an	independent	research	on	the	

possible	 effects	of	TTIP,	 the	 analysis	of	both	official	 and	non	official	 sources	helped	 to	

make	a	few	general	considerations.	

It	 appears	 clear	 that	 the	 Commission	 expected	 and	 needed	 positive	 outcome	

projections,	 in	 order	 to	 gather	 political	 support	 for	 TTIP	 and,	 obviously	 rationales	 for	

starting	negotiations	for	such	an	important	and	ambitious	project.	The	results	obtained	

by	 the	main	assessment	studies	on	TTIP,	namely	2009	Ecorys	Study,	2013	CEPR	Study	

and	 CEPII	 Study,	 depicted	 the	 future	 agreement	 as	 producing	 gains	 for	 every	 subject	

involved	and	even	non	involved,	like	third	countries.	Economic	growth,	creation	of	jobs,	

enhanced	accessibility	to	the	other	partner’s	market,	and	cutting	red	tape	for	firms	were	

the	 main	 points	 put	 in	 evidence	 by	 the	 European	 Commission.	 Nevertheless,	 social,	

environmental	 and	 political	 consequences	 of	 such	 an	 ambitious	 agreement	 were	

overlooked.	 These	 aspects,	 in	 fact,	 constituted	 the	 core	 of	 scholars	 and	 civil	 society	

criticism	to	the	official	impact	assessments.		

Many	scholars,	such	as	Raza	et	al.,	Felbermayr	and	Larch,	De	Ville	and	Siles-Brügge,	

Eliasson,	and	Capaldo,	questioned	 the	methodology	applied	 for	 the	official	 studies,	 the	

results	 that	 negotiators	 want	 to	 achieve,	 and	 even	 the	 political	 feasibility	 of	 TTIP.		

According	 to	 De	 Ville	 and	 Siles-Brügge	 (2014),	 CGE	 models	 and	 the	 figures	 they	

produced	 represented	 “an	 important	 exercise	 in	managing	 fictional	 expectations”	 (De	



�73

Ville&Siles-Brügge,	 2014:4),	 for	 they	 produced	 overly	 optimistic	 predictions	 on	 the	

ability	 of	 the	 negotiating	 parties	 to	 eliminate	 non-tariff	 barriers	 to	 trade	 as	 reliable	

predictions	of	the	future	outcome.	Official	impact	assessments	were	scrutinized	also	for	

the	 results	 they	 predicted,	 which	 were	 considered	 not	 correct.	 Contrary	 to	 the	

expectations	 of	 economic	 growth,	 Capaldo	 (2014)	 analyzed	 potential	 impacts	 using	

other	 simulation	 models	 and	 incorporated	 the	 impact	 of	 income	 distribution	 and	

macroeconomic	adjustments	that	had	been	ignored	in	the	official	studies.	He	predicted	

net	export	losses	for	both	the	EU,	negligible	achievements	in	GPD	and	personal	income,	

massive	loss	of	jobs,	and	political	instability	in	Europe.		

In	 addition,	 Capaldo	 (2014)	 and	 Eliasson	 (2014)	 considered	 the	 most	 ambitious	

scenario	for	TTIP,	which	envisaged	the	elimination	of	all	tariffs	and	a	reduction	of	25%	of	

non-tariff	barriers	on	goods	and	services,	and	of	50%	of	public	procurement	non-tariff	

barriers,	 as	 a	 far	 too	 optimistic	 scenario	 for	 the	 actual	 future	 outcome	 of	 the	

negotiations.	Eliasson	(2014)	went	even	beyond	that,	predicting	that	TTIP	would	not	be	

politically	 feasible,	 therefore	 no	 agreement	 would	 eventually	 be	 reached.	 Due	 to	 the	

existence	of	sensitive	sectors	and	controversial	issues	between	the	EU	and	the	U.S.,	such	

as	 Genetically-Modified	 Organisms,	 hormones	 in	 beef,	 and	 pesticides,	 Eliasson	

considered	very	difficult	 for	negotiators	to	reach	a	satisfying	compromise	on	non-tariff	

barriers.		

In	 an	 attempt	 to	 strike	 a	 balance	 between	 the	 overwhelmingly	 positive	 economic	

results	 predicted	 by	 the	 European	 Commission	 and	 the	 negative	 social	 and	 economic	

impact	 predicted	 by	many	 scholars,	 such	 as	Raza	 et	 al.,	 Eliasson,	 Capaldo,	 Felbermayr	

and	Larch,	De	Ville	and	Siles-Brügge,	it	is	clear	that	the	European	Commission	relied	on	

studies	 that	 focused	 on	 the	 economic	 benefits	 of	 TTIP,	 thus	 overlooking	 social	 and	

environmental	consequences.	The	fact	 that	studies	applying	similar	simulation	models,	

namely	CGE	models,	made	predictions	which	did	not	materialize,	as	in	the	case	of	North	

American	Free	Trade	Agreement,	is	not	encouraging	at	all.	The	case	of	NAFTA,	although	

different	 from	 TTIP,	 might	 represent	 a	 possible	 outcome	 of	 a	 future	 agreement	 for	

Europe.	 Nonetheless,	 at	 the	 moment,	 the	 focus	 is	 on	 the	 feasibility	 of	 the	 level	 of	

ambition	that	both	parties	are	pursuing	since	the	beginning	of	the	negotiations.	
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Putting	 numbers	 aside,	 experience	 in	 the	 previous	 decades	 has	 shown	 that	 efforts	

going	towards	a	Transatlantic	Marketplace	can	quickly	encounter	political	problems.	The	

EU	and	 the	U.S.	 have	 rather	different	 regulatory	 approaches,	 level	 of	 trust	 in	 scientific	

research,	cultural	and	institutional	factors,	and	overcoming	those	differences	has	proven	

challenging	in	the	past,	especially	regarding	sensitive	sectors,	such	as	pharmaceuticals,	

pesticides,	GMOs,	and	agriculture.	Efforts	to	standardize	or	to	accept	mutual	recognition	

in	 some	 sectors	 already	 caused,	 on	 one	 hand,	 resistance	 by	 non-governmental	

organizations	 and	 the	 civil	 society.	 On	 the	 other	 hand,	 negotiators	 are	 encountering	

difficulties	in	discussing	topics	and	regulatory	aspects	that	none	of	the	parties	is	willing	

to	give	up,	as	 in	the	case	of	the	EU	and	Genetically-Modified	Organisms.	All	 the	studies	

and	their	empirical	assumptions,	whether	questionable	or	not,	whether	reliable	or	not,	

may	not	even	have	the	chance	to	be	realized	if	the	political	difficulties	of	the	removal	of	

non-tariff	barriers	in	sensitive	areas	remain.	
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CHAPTER	3	-FOOD-RELATED	ISSUES	IN	TTIP	

	 3.1	Evolution	of	the	transatlantic	regulatory	policy	of	precaution	

	 3.1.1	The	shift	in	regulatory	stringency	

	 One	of	the	main	objectives	of	the	TTIP,	quite	possibly	the	most	ambitious	one,	is	

the	removal,	or	at	least	a	drastic	reduction,	of	non-tariff	barriers	between	the	EU	and	the	

U.S.	 in	many	commercial	 areas.	The	Commission	estimated	 that	 the	 reduction	of	 these	

barriers	would	account	 for	 two	 roughly	 thirds	of	 the	 total	 economic	benefits	 resulting	

from	 a	 successful	 agreement	 (Bergkamp	 &	 Lawrence,	 2013).	 Thus,	 the	 negotiating	

parties	 have	 been	 compelled	 to	 find	 a	 common	 path	 in	 order	 to	 work	 on	 each	 part’s	

interests	 in	 a	 broad	 range	 of	 areas,	 while	 dealing	 with	 some	 the	 most	 sensitive	

regulatory	 issues	 in	 the	 transatlantic	 relations.	 Among	 the	 numerous	 areas	 of	

negotiations,	such	as	motor	vehicles,	textiles	and	medical	devices,	the	most	controversial	

topics	are	Sanitary	and	Phytosanitary	(SPS)	issues,	which	consist	in	food	and	consumer	

safety	 and	 animal	 and	 plant	 health.	 The	 importance	 of	 decisions	 on	 food	 and	 farming	

issues	was	stressed	by	the	fact	that	they	would	impact	on	everyday	lives	of	citizens	on	

both	sides	of	the	Atlantic.		

	 Whilst	 the	 levels	 of	 protection	 that	 both	 parties	 guarantee	 to	 their	 citizens	 are	

quite	similar,	political	and	cultural	differences	between	the	EU	and	the	U.S.	have	helped	

to	 develop	 very	 different	 perceptions	 of	 what	 constitutes	 risk	 and,	 thus,	 divergent	

regulatory	 approaches.	 The	 negotiating	 teams	 have	 to	 overcome	 a	 tough	 obstacle,	

namely	decades	of	divergent	regulations	in	food	safety	and	agriculture	between	the	EU	

and	the	U.S.,	which	are	deeply	rooted	in	completely	different	regulatory	approaches	and	

philosophies.	 For	 example,	 food	 safety	 in	 the	 EU	 is	 ensured	 from	 production	 to	

consumption,	 following	the	approach	of	“better	safe	 than	sorry”	(Steenvoorden,	2015),	

while	 in	 the	U.S.	 the	 attention	 is	 focused	on	 the	 end	of	 the	process,	 the	product	 itself.	

There	 is	also	 the	perception	that	rules	and	regulations	regarding	 food	safety	 in	 the	EU	

are	 stricter	 than	 those	 in	 the	 U.S.	 and,	 on	 its	 side,	 the	 European	 Union	 is	 expressly	

committed	to	secure	an	effective	deal	while	avoiding	the	compromise	on	the	high	levels	
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of	protection	provided	by	existing	 laws	regarding	safety,	 consumer	protection,	and	 the	

environment	(Fung,	2014).		

	 Nonetheless,	 European	 laws	 were	 not	 always	 the	 most	 risk-adverse	 in	 every	

sector	 (nor	 the	 safest),	 with	 respect	 of	 the	 U.S.,	 concerning	 consumer	 protection,	 and	

such	a	statement	proved	to	be	true	both	in	the	past	and	in	the	current	situation.	Within	

political	 systems,	 there	 are	 connections	 among	 health,	 safety,	 and	 environmental	 risk	

regulations,	and	the	way	governments	address	risks	is	affected	by	this	interdependence	

and	the	interaction	of	multiple	factors,	such	as	public	opinion,	policy	preferences	and	the	

criteria	 used	 by	 policy	 makers	 to	 face	 risks	 (Vogel,	 2012).	 It	 is	 important,	 when	

considering	 European	 and	 American	 sets	 of	 regulations,	 to	 keep	 in	 mind	 how	 each	

political	 system	has	 reached	 its	own	 regulatory	decisions	or	non-decisions	 concerning	

any	consumer	or	environmental	issue,	and	how	vast	and	complex	such	a	mechanism	is.		

	 	

	 In	his	book	“The	Politics	of	Precaution”,	David	Vogel	described	the	evolution	and	

the	discontinuity	in	the	patterns	of	regulatory	stringency	that	took	place	in	1990	in	both	

sides	of	the	Atlantic.	The	author	developed	an	explanatory	framework	that	observed	the	

role	 and	 interaction	 of	 three	 factors:	 the	 extent	 and	 intensity	 of	 public	 pressures	 for	

stricter	 regulations,	 the	 policy	 preferences	 of	 government	 officials,	 and	 the	 criteria	 by	

which	 policy	makers	 assessed	 and	managed	 risks.	 Changes	 in	 the	 interaction	 of	 these	

factors	 generated,	 around	 1990,	 shifts	 in	 regulatory	 policies	 concerning	 health,	 safety	

and	environment	in	both	the	EU	and	the	U.S.	The	author	observed	that	periods	of	relative	

regulatory	stringency,	such	as	the	decades	between	1960	and	1990	in	the	U.S.	and	from	

1990	in	Europe,	were	typically	characterized	by	a	combination	of	strong	public	demands	

for	stricter	regulations,	policy	makers	who	were	more	supportive	of	stringent	regulatory	

controls	 over	 business,	 and	 decision-making	 criteria	 that	 permitted	 the	 adoption	 of	

highly	risk	adverse	regulations.		

	 Alternatively,	 periods	 of	 relative	 less	 stringent	 regulations,	 such	 as	 in	 the	 U.S.	

since	 1990,	 were	 typically	 characterized	 by	 weak	 public	 demands	 for	 stringent	

regulations,	 increased	 influence	 of	 policy	 makers	 opposed	 to	 more	 stringent	 risk	

regulations,	 and	 decision-making	 criteria	 that	 made	 it	 difficult	 to	 adopt	 highly	 risk-

adverse	 regulations.	 While	 it	 is	 important	 to	 underline	 that	 not	 all	 American	 risk	
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regulations	issued	between	1960	and	1990	were	more	stringent	that	those	adopted	by	

any	 European	 country	 or	 the	 EU,	 and	 that	 not	 every	 consumer	 or	 environmental	 risk	

regulation	was	consistent	with	the	1990	shift	in	regulatory	stringency,	a	huge	number	of	

regulations	adopted	or	not	adopted	on	each	side	of	the	Atlantic	fit	this	pattern.	In	some	

cases,	 such	 as	 chemical	 regulation	 or	 ozone-depleting	 substances,	 the	U.S.	 and	 the	 EU	

have	literally	switched	places	with	respect	to	the	adoption	of	more	stringent	regulations.	

More	 commonly	 though,	 stricter	 regulations	 approved	 by	 the	 EU	 since	 1990	 regarded	

risks	that	had	not	been	previously	regulated	by	either	side	of	the	Atlantic,	such	as	recent	

European	 regulations	 on	 global	 climate	 change,	 Genetically-Modified	 food	 and	

agriculture,	antibiotics	in	animal	feed,	chemicals	in	cosmetics,	and	hazardous	materials	

in	e-waste	(Vogel,	2012).		

	 For	approximately	three	decades	before	1990,	the	regulatory	leadership	belonged	

to	the	U.S.,	as	it	was	typically	one	of	the	first	countries	to	identify	new	safety,	health,	and	

environmental	risks	and	to	adopt	stringent	and	often	precautionary	regulations	to	tackle	

them.	 Several	 consumer	 safety	 and	 environmental	 regulations,	 such	 as	 pesticide,	 food	

safety,	and	chemical	standards,	were	among	the	most	risk-adverse	 in	the	world	(Vogel,	

2012).	 Such	 a	 commitment	 was	 confirmed	 by	 the	 political	 efforts	 performed	 in	

international	fora	by	the	U.S.	which,	since	the	1970s,	cooperated	closely	with	the	EU	in	

the	establishment	of	many	environmental	agreements,	often	playing	the	leading	role.	At	

the	 1972	 Stockholm	United	Nations	 international	 conference	 on	 the	 environment,	 the	

U.S.	was	a	strong	proponent	of	international	initiatives	to	protect	the	environment.		

	 On	the	national	level,	the	period	between	the	1960s	and	the	1980s	in	the	U.S.	was	

characterized	by	a	stream	of	unfortunate	events,	such	as	the	“Great	Apple	Scare”	of	1989	

and	 the	 “Exxon	 Valdez”.	 These	 events	 were	 paralleled	with	 great	media	 coverage	 and	

mounting	public	concern	with	environmental	and	food	safety	problems,	which	created	a	

so-called	“precautionary	risk	political	culture”	(Vogel,	2012:38).	Public	attention	to	and	

awareness	 of	 	 those	 problems	 was	 reinforced	 and	 exasperated	 by	 substantial	 media	

coverage.	 Such	 precautionary	 risk	 culture	was	 reflected	 even	 in	 the	 1981	 presidential	

election	campaign,	with	Republican	presidential	candidate	George	H.	W.	Bush	making	his	

support	 for	 environmental	 protection	 a	 central	 topic	 of	 this	 campaign	 (Vogel,	 2012).	

Until	 1990,	 U.S.	 public	 opinion	 heard	 and	 found	 both	 credible	 and	 politically	
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unacceptable	 a	 series	 of	 “alarm	 bells”	 that	 became	 highly	 amplified	 and	 effectively	

shaped	public	debate,	pressuring	policy	makers	to	enact	more	stringent	risk	regulations.	

American	federal	government	was	among	the	most	efficient	for	responding	to	old	risks	

and	 tackling	 new	 ones	 and,	 for	 three	 decades,	 no	 nation	 applied	 a	 precautionary	

approach	 to	 consumer	 and	 environmental	 	 risk	 regulation	more	 consistently	 than	 the	

U.S.	(Vogel,	2012).	

	 On	the	European	side,	many	national	European	regulations	were	arguably	weaker	

than	the	American	ones	during	the	1970s	and	1980s.	European	States	were	directly	and	

indirectly	influenced	by	American	more	stringent	regulations,	like	Sweden’s	automotive	

emission	standards	and	Germany’s	environmental	policies.	American	regulatory	policies	

often	 served	 as	 a	 benchmark	 for	 European	 consumer	 and	 environmental	 activists,	 as	

they	criticized	the	EU	for	its	unwillingness	to	adopt	regulatory	standard	as	stringent	as	

those	of	the	U.S.	Arguably,	the	fact	that	the	EU	only	acquired	the	authority	to	harmonize	a	

broad	range	of	environmental	and	consumer	regulations	after	the	mid-1980s,	combined	

with	the	fact	that	only	during	the	late	1980s	did	the	European	public	become	concerned	

with	environmental	conditions	in	Europe.	Besides,	from	1983,	a	series	of	environmental	

disasters	hit	the	continent,	such	as	the	Seveso	chemical	spill	of	1983,	the	nuclear	power	

plant	accident	in	Chernobyl	of	1986,	and	the	massive	chemical	spill	of	toxins	in	the	Rhine	

River	that	same	year.	

	 Such	a	series	of	catastrophic	environmental	events,	which	typically	functioned	in	

the	U.S.	as	“trigger”	for	more	stringent	public	policies,	helped	some	sort	of	precautionary	

risk	 culture	 to	 emerge	 in	 Europe	 around	 1990	 (Vogel,	 2012).	 Environmental	 debate	

arose	 stronger	 than	before	and	public	 concern	about	environmental	 issues	 intensified.	

The	increased	stringency	in	European	regulation	concerned	also	the	field	of	food	safety	

and	agriculture,	and	was	strongly	affected	by	a	series	of	dramatic,	high	visible	food	safety	

policy	 failures	 that	 begun	 in	 the	 mid-1990s,	 starting	 with	 the	 British	 government	

scandal	of	Bovine	Spongiform	Encephalopathy	(BSE),	or	“Mad	Cow”	disease	in	1996.	The	

admission	 that	 the	 mad	 cow	 disease	 could	 be	 transmitted	 to	 humans,	 together	 with	

nearly	two	hundreds	reported	deaths	from	BSE	in	Europe,	severely	undermined	public	

confidence	in	government	regulators	and	scientific	advice	concerning	food	safety.		
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	 The	 crisis	 of	 public	 confidence	 made	 both	 the	 European	 public	 and	 European	

regulators	 more	 risk	 adverse	 towards	 food	 safety	 issues,	 ultimately	 leading	 to	 the	

creation	of	the	Directorate	General	for	Health	and	Safety	(DG	SANCO,	today	DG	SANTE),	

which	 was	 responsible	 for	 the	 regulation	 of	 food	 safety	 in	 Europe	 (Dudek,	 2014).	 A	

similar	 level	 of	 public	mistrust	 and	 pressure	 to	 adopt	more	 stringent	 regulations	was	

reached	 in	 the	 case	 of	 growth	 hormones	 given	 to	 cattle.	 Intense	 publicity	 and	 the	

campaign	 of	 consumer	 and	 environmental	 activist	 groups	 triggered	 a	 boycott	 which	

resulted	in	a	70	percent	decline	in	veal	purchases	and	ultimately	pushed	the	European	

Commission	 to	 issue	 a	 complete	 ban	on	 the	use	 of	 growth	hormones	on	 cattle	 (Vogel,	

2012).	 These	 cases	 prefigured	 a	 progressive	 tightening	 of	 European	 standards,	 in	

contrast	with	the	pattern	that	would	be	followed	by	the	U.S..	

	 At	the	same	time,	around	1990,	the	U.S.	gradually	ceased	to	be	the	global	leader	of	

stringent	 regulatory	policies.	Fewer	consumer	and	environmental	 risks	became	salient	

to	 the	 American	 public	 and	 public	 pressure	 for	 more	 risk-adverse	 regulations	

diminished.	It	was	not	a	matter	of	fewer	health,	safety,	or	environmental	risks	to	worry	

about,	 neither	 the	 reduction	 of	 environmental	 “alarm	 bells”	 (Vogel,	 2012:53).	 Rather,	

what	 changed	 was	 the	 political	 impacts	 of	 such	 events:	 compared	 with	 the	 previous	

decades	 and	with	 the	most	 recent	 reactions	 in	 Europe	 to	 similar	 events,	 fewer	 alarm	

bells	in	the	U.S.	rang	as	loudly	and	for	as	long.	They	became	less	likely	to	create	a	wave	of	

public	pressure	and	to	consequently	gain	sufficient	political	strength	to	trigger	changes	

in	 public	 policies.	 After	 peaking	with	 the	 twentieth	 anniversary	 of	 Earth	Day	 in	 1990,	

public	 concern	 about	 environmental	 issues	 began	 to	 steadily	 decline	 in	 the	 U.S..	 That	

sense	of	urgency	that	had	made	“Americans	thrashing	around	from	one	pollution	scare	

to	 the	 next”	 (Vogel,	 2012:38)	 had	 been	 removed	 and	 Americans,	 according	 to	 a	 1999	

Gallup	survey,	were	satisfied	with	the	nation’s	environmental	protection	efforts.		

	 As	Vogel	stressed	out,	an	important	part	of	the	explanation	for	the	drastic	drop	of	

new	 stringent	 risk	 regulation	 approved	 by	 Congress	 in	 1990	was	 that	 there	 was	 less	

public	 demand	 for	 them.	 The	 gap	 between	 public	 perception	 of	what	 the	 government	

was	 supposed	 to	do	 in	order	 to	protect	 the	population	and	what	 it	was	actually	doing	

had	 greatly	 diminished:	 public	 policy	 had	 finally	 caught	 up	 with	 the	 public’s	

expectations.	 In	 addition,	 following	 the	 1992	 economic	 downturn	 and	 the	 political	
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opposition	 from	 the	 Republican	 party	 and	 the	 business	 community,	 President	 Bush	

dramatically	 reversed	 his	 support	 for	 environmental	 regulation.	 In	 1994,	 Republican	

political	 triumph	empowered	 interest	groups	 that	were	hostile	 to	 strict	environmental	

regulation.	 More	 broadly,	 elections	 reflected	 a	 change	 in	 the	 national	 mood	 and	 the	

divergence	 in	 the	 regulatory	 preferences	 of	 Republicans	 and	 Democrats,	 which	

dramatically	weakened	the	incentive	to	strike	legislative	deals	in	the	environmental	field	

(Vogel,	2012).	

	 To	sum	up,	 the	EU	had	not	simply	caught	up	with	the	U.S.,	but	many	of	 the	risk	

regulations	adopted	since	1990	were	more	stringent	and	comprehensive	 than	those	 in	

the	U.S.	 It	seemed	almost	a	constant	pattern	that	 legislation	adopted	or	planned	in	the	

EU	 set	 higher	 standards	 to	 protect	 health	 or	 the	 environment	 than	 that	 in	 the	 U.S.	

Another	proof	of	 the	 transatlantic	 shift	 in	 regulatory	stringency	was	 the	change	 in	 the	

pattern	of	support	of	international	environmental	treaties,	that	more	precisely	happened	

at	 the	1992	Rio	Earth	Summit.	Even	 in	 the	 field	of	European-American	 trade	disputes,	

the	change	in	the	pattern	was	evident.	During	the	first	period	of	disputes	over	the	use	of	

protective	regulations	as	non-tariff	trade	barriers,	it	was	mainly	the	European	Union	or	

European	states	which	filed	formal	complaints	against	the	more	stringent	trade	barriers	

set	 by	 the	 United	 States.	 More	 recently,	 however,	 the	 core	 of	 transatlantic	 regulatory-

related	 trade	disputes	were	American	 complaints	 about	 trade	barriers	 posed	by	more	

stringent	 European	 regulations,	 such	 as	 the	 EU’s	 ban	 on	 growth	 hormone	 beef	 or	 on	

chlorine-treated	poultry	(Vogel,	2012).		

	 Moreover,	the	EU	has	been	highly	successful	in	exporting	many	of	its	regulations	

to	other	countries,	with	the	European	Commission	repeatedly	urging	other	countries	to	

adopt	 its	more	 stringent	 consumer	 and	 environmental	 standards.	With	 the	 significant	

expansion	of	EU’s	membership,	the	scope	of	Brussel’s	regulatory	impact	was	expanded.	

Directly,	as	more	States	were	bound	with	the	compliance	to	the	acquis	communautaire,	

namely	 the	 body	 of	 EU	 regulations	 and	 directives	 which	 are	 legally	 binding	 for	 all	

Member	 States.	 Indirectly,	 as	 even	non	European	 countries	with	 extensive	 commercial	

ties	with	EU,	such	as	Russia	and	Switzerland,	had	to	base	many	of	 their	regulations	on	

those	adopted	in	the	EU.	Beyond	the	European	continent,	many	countries	have	adopted	

EU	regulations	in	order	to	gain	access	to	its	large	internal	market,	and	global	firms	had	
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the	advantage	that,	by	adopting	EU	standards,	typically	the	world’s	most	stringent,	their	

productions	could	be	marketed	anywhere	in	the	world	(Vogel,	2012).	

3.1.2	Scientific	risk	assessment	versus	Precautionary	Principle	

	 At	 the	 core	 of	 the	 current	 transatlantic	 regulatory	 divergence	 lies	 the	 EU’s	

adoption	of	 the	precautionary	principle.	 It	 is	 the	main	 representative	of	 the	difference	

between	the	EU	and	the	U.S.	about	which	is	the	most	appropriate	criteria	for	regulating	

risks	and	it	has	been	identified	as	a	potential	obstacle	to	a	successful	outcome	for	TTIP	

(Bergkamp	 &	 Kogan,	 2013).	 The	 precautionary	 principle	 reinforced	 the	 discretion	 of	

European	policy	makers	of	 imposing	 restrictions	on	 commercial	 activities	whose	 risks	

were	 uncertain	 or	 disputed,	 and	 underlay	many	 stringent	 risk	 regulations	 adopted	 by	

the	EU	after	1990.	Thus,	over	 the	years,	 it	has	become	a	major	 source	of	 transatlantic	

tensions	 between	 the	 EU	 and	 the	 U.S.	 in	 international	 fora,	 such	 as	 the	World	 Trade	

Organization.	 American-based	 firms	 and	 government	 officials	 strongly	 criticized	 the	

application	 of	 the	 precautionary	 principle	 on	 part	 of	 the	 EU,	 contending	 that	 it	

undermined	the	importance	of	scientific	risk	assessment,	which	was	the	criteria	mainly	

used	by	the	U.S.	in	its	risk	management	decisions,	together	with	the	cost-benefit	analysis.		

	 However,	 when	 observing	 U.S.	 risk	 regulations	 before	 1990,	 it	 is	 evident	 the	

precautionary	 approach	 standing	 beneath	 them.	 In	 other	 words,	 the	 precautionary	

principle	seems	not	to	have	always	been	an	exclusively	European	prerogative.	Whilst	 it	

never	played	an	explicit	role	in	the	American	policy	debate	and	has	no	legal	status	in	the	

U.S.,	 it	was	definitively	incorporated	in	many	environmental	regulations	enacted	before	

1990,	 as	 an	 institutionalized	 form	 of	 caution	 towards	 potential	 harm	 against	 the	

environment	 or	 endangered	 species	 (Vogel,	 2012).	 Since	 the	 1970s,	 American	 courts	

often	 interpreted	 regulatory	 statuses	 endorsing	 the	 adoption	 of	 a	 precautionary	

approach	to	risk	assessment,	in	a	way	that	could	be	considered	similar	to	the	European	

use	of	the	precautionary	principle.	Nonetheless,	the	similarity	ends	here.	Contrary	to	the	

EU,	where	the	precautionary	principle	became	a	principle	and	a	legal	doctrine,	its	role	in	

U.S.	risk	management	 is	 to	be	 intended	as	more	of	a	preference	or	an	approach,	which	

was	adopted	by	 judges	or	 legislator	 “from	 time	 to	 time	 (…),	 applied	on	a	 case-by-case	

basis,	 with	 little	 concern	 for	 consistency	 in	 comparable	 cases”	 (Vogel,	 2012:256).	
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Starting	 from	the	1980s,	 the	U.S.	moved	away	from	the	precautionary	approach	 in	risk	

regulations,	 towards	 a	 more	 scientific	 approach	 to	 risk	 assessment,	 namely	 the	 cost-

benefit	 analysis.	 It	 became	 a	 critical	 and	 controversial	 element	 of	 American	 risk	

regulation,	as	it	contributed	to	challenge	the	adoption	of	highly	risk-adverse	regulations	

in	the	U.S.	

	 Together	with	the	cost-benefit	analysis,	which	was	promoted	by	the	Republican-

controlled	Congress	in	the	second	half	of	the	1990s	as	part	of	a	broader	political	effort	to	

reduce	 burdensome	 regulations	 on	 both	 businesses	 and	 state	 and	 local	 governments,	

increasing	 importance	was	 placed	 also	 on	 science-based	 risk	 assessments.	 Sound	 and	

objective	 scientific	 practices	 were	 included	 in	 regulatory	 decision	 making,	 and	

quantitative	 risk	 assessment	 emerged	 as	 the	 dominant	 paradigm	 for	managing	 health	

and	environmental	 threats.	According	 to	 this	pattern,	 virtually	 all	 regulatory	decisions	

made	by	regulatory	agencies	had	to	be	accompanied	by	an	extensive	factual	record	that	

included	any	relevant	scientific	information	(Vogel,	2012).	As	a	matter	of	fact,	President	

Clinton	 Executive	 Order	 12866	 required	 all	 regulatory	 agencies	 to	 submit	 detailed	

information	on	the	anticipated	costs	and	benefits	of	regulatory	decisions,	and	to	propose	

only	regulations	whose	benefits	justified	its	costs.	Such	an	approach	placed	at	the	same	

level	 attention	 on	 efficiencies	 and	 attention	 on	 risks,	 thus	 requiring	 quantifiable	

economic	gains	and	net	benefits	(Vogel,	2012).		

	 Other	economic	factors	were	taken	into	consideration	in	Executive	Order	12866,	

which	 encouraged	 regulatory	 agencies	 to	 explore	 viable	 alternatives	 to	 direct	

regulations,	such	as	incentives	for	innovation,	costs	of	compliance	to	the	regulations,	and	

distributive	 impacts,	with	 the	attention	of	 imposing	 the	 least	burden	on	society	 (Fung,	

2014).	Whilst	in	principle	none	of	these	requirements	aimed	to	preclude	the	adoption	of	

highly	risk-adverse	regulations,	the	impact	they	had	on	federal	regulatory	agencies	was	

exactly	 to	 slow	down	 the	 enactment	 of	 stringent	 regulations.	Agencies	 had	 to	 invest	 a	

significant	 amount	 of	 resources	 in	 order	 to	 produce	 the	 economic	 and	 scientific	 data	

required	 to	 withstand	 legal	 objections	 to	 their	 rule-making.	 This	 made	 them	 more	

reluctant	 to	 propose	 new	 or	more	 risk-adverse	 regulations,	 and	 at	 the	 same	 time	 left	

them	with	fewer	resources	for	developing	regulations	(Vogel,	2012).	
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	 In	 the	 European	 Union,	 the	 precautionary	 principle	 was	 legally	 codified	 into		

environmental	 regulations	 by	 the	 Treaty	 on	 the	 European	 Union,	 or	 the	 Maastricht	

Treaty,	in	which	it	was	explicitly	mentioned.	The	European	Court	of	Justice	contributed	

to	expand	 its	scope	 from	environmental	protection	to	human,	animal,	and	plant	health	

through	its	decision	on	the	BSE	“Mad	Cow”	disease	case.	The	official	introduction	of	the	

precautionary	principle	in	an	EU	treaty	caused	controversy,	especially	on	part	of	the	U.S.	

government,	 which	 expressed	 concern	 for	 the	 vagueness	 of	 the	 principle	 and	 its	

potential	use	as	protectionist	measure.	In	2000,	following	a	WTO	ruling	against	the	EU	in	

the	hormone	beef	case,	which	required	the	EU	to	reformulate	its	own	risk	regulations	in	

order	to	be	consistent	with	its	WTO	obligations,	and	the	actions	of	some	Member	States,	

which	 used	 it	 to	 challenge	 the	 insufficiently	 protective	 EU	 regulatory	 policies,	 the	

European	Commission	was	 obliged	 to	 issue	 a	 policy	 guideline	with	 the	 aim	 to	 explain	

how	the	precautionary	principle	should	be	implemented.		

	 According	to	the	policy	statement,	the	precautionary	principle	should	be	invoked	

in	 case	 of	 potential	 dangerous	 effects	 deriving	 from	 products	 or	 processes,	 and	when	

insufficient	 scientific	 data	 make	 impossible	 to	 determine	 the	 degree	 of	 risk.	 The	

application	of	the	precautionary	principle	is	subordinated	to	the	supposed	existence	of	

potentially	 dangerous	 effects	 of	 a	 product	 or	 a	 process,	 or	 in	 a	 situation	 of	 scientific	

uncertainty.	The	most	controversial	aspect	was	that	the	Commission’s	document	placed	

on	the	same	level	the	role	of	scientific	evaluation,	the	principles	of	risk	management,	and	

the	 need	 of	 risk	 assessment	 on	 one	 side,	 and	 the	 level	 of	 risk	 that	 the	 public	 deemed	

appropriate	 on	 the	 other,	 as	 if	 it	 was	 a	 legitimate	 decision-making	 criterion.	 The	

inclusion	of	the	precautionary	principle	in	the	Maastricht	Treaty	indicated,	according	to	

Vogel,	 that	 “the	EU	was	no	 longer	willing	 to	 let	 the	USA	 set	 the	pace	when	 it	 came	 to	

developing	 and	 implementing	 environmental	 standards”	 (Vogel,	 2012:270).	 Besides,	

such	 a	 move	 somehow	 indirectly	 constituted	 a	 challenge	 to	 the	 improved	 American	

reliance	on	scientific	risk	assessments	as	guiding	lines	in	the	decision-making	process.		

	 The	application	of	the	precautionary	principle	in	the	EU	provides	another	reason	

of	 criticism	on	 the	U.S.	 side,	 especially	when	considering	who	has	 the	 last	word	at	 the	

end	of	the	European	regulatory	process.	The	process	entails	the	cooperation	of	scientific	

advisory	bodies,	 such	as	EU’s	 regulatory	agencies	 and	a	network	of	 scientific	 advisory	
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bodies	from	the	various	Member	States,	and	European	policy	makers,	which	means	the	

Commission,	 the	 Council	 of	 Ministers,	 and	 the	 Parliament.	 The	 Commission	 is	

responsible	for	providing	scientific	advice	and,	although	both	of	them	are	encouraged	to	

exchange	information	at	each	stage	of	the	regulatory	process,	ultimately	the	decision	of	

adopting	 risk	 management	 measures	 is	 upon	 the	 Parliament.	 As	 the	 European	

Commission	 Services	 commented	 to	 the	 Codex	 Secretariat,	 “it	 is	 not	 up	 to	 individual	

scientists	 to	decide	on	 the	 acceptable	 level	 of	 risk	 imposed	on	 the	 society	 as	 a	whole.	

Rather,	 making	 such	 a	 judgment	 (…)	 is	 the	 responsibility	 of	 policy-makers”	 (Vogel,	

2012:270).	 In	 addition,	 European	 courts	 have	 given	 European	 institutions	 broad	

discretion	in	the	application	of	the	principle,	in	some	cases	regardless	of	the	lack	of	risk	

assessments	 concerning	 the	 regulated	 issues.	U.S.	 government	officials	expressed	 their	

concern	that	it	could	lead	to	regulations	based	on	public	fears	and	that	it	could	be	used	

by	European	policy-makers,	especially	when	 it	most	suited	them,	 to	withhold	approval	

on	 some	 issues	 until	 the	 risk	 assessment	 procedure	 had	 convinced	 even	 the	 “most	

irrational	consumer”	(Vogel,	2012:9)	of	the	absence	of	risk.		

	 3.1.3	Current	transatlantic	regulatory	divergence	

	 Many	 historical	 and	 political	 factors	 have	 influenced	 the	 current	 divergence	 of	

risk-	adverse	regulations	and	their	adoption	in	the	EU	and	the	U.S..	Differences	in	public	

risk	perceptions,	different	risk	assessment	criteria,	and	the	preferences	of	policy	makers	

were	 all	 important	 factors,	 whose	 various	 combinations	 led	 to	 very	 different	 policy	

outcomes	on	both	sides	of	the	Atlantic,	such	as	different	reactions	to	highly	visible	food	

safety	policy	 failures,	or	 the	reliance	on	either	 the	precautionary	principle	or	scientific	

risk	assessments	as	preferential	approaches	toward	risk	assessment.	Whilst	both	the	EU	

and	 U.S.	 have	 faced	 many	 similar	 health,	 safety,	 and	 environmental	 risks,	 and	

notwithstanding	 the	 increased	 economic	 integration	 and	 transatlantic	 communication	

among	 policy	 makers,	 businesses,	 political	 activists,	 and	 scientists,	 regulatory	

convergence	between	the	two	sides	of	the	Atlantic	was	not	the	final	result.	

	 Since	1990,	on	the	contrary,	transatlantic	divergence	has	increased,	with	the	U.S.	

adopting	few	of	the	European	more	stringent	risk-adverse	regulations	on	one	side,	and	

not	agreeing	 to	be	bound	by	many	 international	environmental	 agreements	 supported	
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by	the	EU	on	the	other.	Vogel	highlighted	two	main	reasons	for	this	divergence,	namely	

business	preferences	 and	 the	broader	political	 context	 in	 the	 two	 countries.	 For	many	

food	 safety	 or	 chemical	 issues,	 American-based	 firms	 have	 not	 supported	 federal	

regulations	that	would	catch	up	with	the	more	stringent	European	ones	because	it	was	

neither	in	their	interest	nor	they	had	sufficient	financial	incentive	to	do	so.	Instead,	they	

successfully	lobbied	the	U.S.	government	to	challenge	EU’s	more	stringent	regulations	in	

the	context	of	the	WTO,	labeling	them	as	illegal	non-tariff	trade	barriers.	As	a	reaction	to	

European	 more	 stringent	 regulations,	 many	 American	 agricultural	 producers	 have	

changed	 some	 of	 their	 productions,	 in	 order	 to	 gain	 access	 to	 European	 and	 other	

countries’	 markets.	 For	 example,	 they	 started	 producing	 hormone-free	 beef	 or	 GM	

varieties	 that	 have	 been	 approved	 in	 Europe	 (Vogel,	 2012).	 However,	 as	 businesses	

preferences	 do	 not	 always	 translate	 into	 strict	 regulations	 or	 the	 absence	 of	 it,	 the	

second	reason	for	the	current	policy	divergence	is	the	broader	political	context,	in	which	

business	 preferences	 undeniably	 play	 a	 role.	 Since	 the	 beginning	 of	 1990,	 American	

consumer	and	environmental	 lobbies	have	had	a	decline	 in	 their	political	 influence	on	

federal	regulatory	policies,	and	have	experienced	also	a	decline	in	their	effectiveness	in	

mobilizing	public	opinion.	This	combined	with	the	changed	attitude	of	policy	makers	to	

respond	to	health,	safety,	and	political	risks	and	with	the	relative	political	weakness	of	

pro-regulation	political	constituencies.	

	 Since	1990,	the	EU	and	the	U.S.	have	exchanged	place	with	respect	to	the	creation	

of	risk-adverse	regulations.	Some	of	the	once	typically	American	policy-making	features,	

namely	 the	 adversarial	 relationship	 with	 business,	 multiple	 and	 substantial	

opportunities	 for	 the	 participation	 of	 civil	 society,	 and	 high	 responsiveness	 for	 risk-

adverse	 public	 pressure,	 have	 become	 more	 characteristic	 of	 an	 “European	 style”	 of	

making	 consumer	 and	 environmental	 regulations.	 Vogel	 describes	 this	 new	 European	

style	 of	 regulatory	 policy	 as	 “more	 legalistic,	 transparent,	 and	 contentious,	 less	

corporatist	 and	 more	 pluralist”	 (Vogel,	 2012:3),	 allowing	 much	 participation	 of	 non-

governmental	 organizations	 to	 the	 policy-making	 process,	 and	 substantially	 different	

from	 the	 regulatory	 policy	 style	 that	 characterizes	 the	 political	 institutions	 of	 many	

European	countries	 that	 today	belong	 to	 the	EU.	Then,	 it	 is	 important	 to	keep	 in	mind	

that	many	of	the	EU’s	regulations	that	are	more	stringent	and	comprehensive	than	those	

of	the	U.S.	are	directly	or	indirectly	descending	from	the	precautionary	principle,	as	for	
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example	the	EU’s	ban	on	cattle	hormones,	the	restrictions	on	antibiotics	in	animal	feed,	

and	 the	 strict	 policy	 on	 Genetically-Modified	 Organisms.	 The	 precautionary	 principle	

applies	when	 existing	 knowledge	 is	 insufficient,	 therefore	 entails	 a	 level	 of	 regulation	

that	goes	beyond	prevention.	At	the	actual	stage,	and	in	particular	at	the	commencing	of	

the	negotiations	for	TTIP,	the	U.S.	strongly	criticized	the	precautionary	principle,	to	the	

point	 of	 	 identifying	 it	 as	 a	 potential	 obstacle	 to	 a	 successful	 TTIP	 outcome	

(Bergkamp&Kogan,	2013).	

	 In	general,	the	combination	of	the	EU’s	concern	with	insufficient	knowledge,	lack	

of	 scientific	 certainty,	 and	 the	 cautious	approach	 to	quantitative	 regulation,	 favored	 	 a		

higher	level	of	risk	aversion	in	EU’s	regulations.	Cost	considerations,	unlike	cost-benefit	

analysis,	were	not	the	priority	for	the	precautionary	principle,	thus	made	such	decision-

making	processes	less	quantifiable	and	concrete	than	analyses	involving	the	cost-benefit	

principle.	As	 any	 concern	 regarding	 safety,	 health,	 or	 environment	 can	be	 sufficient	 to	

trigger	 risk-adverse	 regulations,	 the	 precautionary	 principle	 required	 a	 much	 lower	

threshold	of	proof	for	regulation	makers	to	meet	(Fung,	2014).	On	the	contrary,	as	in	the	

U.S.	the	quantification	of	economic	factors	and	benefits	was	predominant	in	cost-benefit	

analysis,	and	some	 factors	were	sometimes	hard	 to	measure	or	quantify,	 the	American	

cost-benefit	principle	was	generally	under-regulating	and	 favored	risk	 toleration	when	

this	 lead	 to	 economic	 benefits.	 Broadly	 speaking,	 the	 choice	 of	 a	 particular	 regulatory	

principle	 generally	 implies	 the	 prioritization	 of	 certain	 values	 over	 others,	 so	 the	

precautionary	principle	put	the	emphasis	on	safety	and	health	concerns	over	economic	

costs,	while	 the	cost-benefit	analysis	prioritized	economic	efficiencies	and	quantifiable	

benefits	 (Fung,	 2014).	 This	 dynamic	 constituted	 the	 basement	 for	 the	 transatlantic	

regulatory	 divergence	 and	 the	 difficulties	 it	 implies	 when	 it	 comes	 to	 negotiate	

regulatory	 approaches	 and	 to	 compromise	 on	 each	 side’s	 positions.	 Therefore,	 with	

Europe	choosing	a	“better	safe	than	sorry”	(Martinič&Maljak,	2014:351)	approach	over	

the	 U.S.	 risk	 assessment	 approach,	 it	 should	 not	 be	 surprising	 hearing	 U.S.	 lobbyists	

affirming	that	“TTIP	 is	only	worth	doing	 if	getting	rid	of	 the	precautionary	principle	 is	

achieved”	(Barker,	2014:4).	
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	 3.2	Sanitary	and	Phytosanitary	(SPS)	issues	in	TTIP	

	 3.2.1	Differences	between	European	and	American	SPS	measures	

	 Both	 the	 EU	 and	 the	 U.S.	 strongly	 believed	 in	 creating	 a	 “rules-

based”	(Ahktar&Jones,	2014:5)	trading	system,	and	such	a	commitment	was	reflected	in	

the	structure	of	the	future	agreement,	as	shown	in	the	provisional	papers	published	by	

the	 European	 Commission	 in	 January	 2015.	 The	 second	 part	 of	 the	 agreement	 was	

indeed	 entirely	 committed	 to	 “Regulatory	 Cooperation”,	 which	 was	 divided	 in	 two	

sections:	 the	 first	 one	 contained	 three	 “Horizontal	 chapters”,	 namely	 “Regulatory	

Cooperation”,	“Technical	Barriers	to	Trade	(TBTs)	in	TTIP”,	and	“Food	Safety	and	Animal	

and	Plant	Health	in	TTIP”.	These	chapters	have	the	respective	aims	of	agreeing	on	ways	

to	cooperate	to	set	new	rules,	cutting	the	costs	of	complying	with	each	other’s	standards,	

and	 ensuring	 food,	 animal	 and	 plant	 imports’	 safety,	 while	 cutting	 unnecessary	 costs	

(European	 Commission,	 2015af).	 This	 part	 of	 the	 TTIP	 will,	 according	 to	 the	

Commission,	 look	 at	 how	 the	 parties	 regulate	 and	 outline	 shared	 principles	 and	 best	

practices	 (European	 Commission,	 2015t:8).	 The	 specific	 “Regulatory	 Cooperation”	

chapter	has	the	general	objectives	of	reinforcing	regulatory	cooperation	while	pursuing	

a	 high	 level	 of	 protection	 for	 both	 Parties,	 reducing	 “unnecessarily	 burdensome,	

duplicative	 or	 divergent	 regulatory	 requirements	 affecting	 trade	 and	

investment”	 (European	 Commission,	 2015o:2),	 and	 promoting	 a	 transparent	 and	

predictable	 regulatory	 environment.	 Its	 content	 provides	 the	 basis	 and	 framework	 for	

cooperation	 among	 regulators	 in	 areas	 or	 sectors	 of	 common	 interest,	 without	

restricting	 “the	 right	 of	 each	 Party	 to	 maintain,	 adopt	 or	 apply	 timely	 measures	 to	

achieve	legitimate	public	policy	objectives”,	such	as	public	health,	social	security,	and	the	

environment	 (European	 Commission,	 2015o).	 The	 second	 section	 includes	 so	 far	 nine	

sectorial	 chapters,	 each	 concerning	 a	 specific	 industrial	 sector	 or	 production,	 such	 as	

chemicals,	 medical	 devices,	 textiles,	 pesticides.	 These	 chapters	 aim	 at	 reducing	

unnecessary	 duplication	 of	 regulatory	 requirements	 and	 setting	 an	 agenda	 for	 future	

cooperation.		

	 The	issue	of	Food	Safety	and	Animal	and	Plant	Health	in	TTIP,	which	in	the	future	

agreement	will	be	officially	called	Sanitary	and	Phytosanitary	(SPS)	measures,	was	given	
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great	importance	since	SPS	measures	involve	any	matter	of	food	safety,	animal	and	plant	

health,	 and	 ecological	 and	 environmental	 considerations.	 They	 refer	 to	 any	 law,	 rule,	

standard,	 and	 procedure	 that	 a	 government	 employs	 in	 order	 to	 protect	 humans,	

animals,	 and	 plants	 from	diseases,	 pests,	 toxins,	 and	 other	 forms	 of	 contamination,	 as	

well	 as	 measures	 adopted	 to	 minimize	 these	 risks.	 Examples	 of	 such	 risks	 can	 be	

contaminants	 in	 food	 and	 beverages	 or	 the	 spread	 of	 organisms	 carrying	 or	 causing	

diseases,	while	examples	of	SPS	measures	can	be	poultry	processing	standards	in	order	

to	 reduce	 pathogens	 and	 pesticide	 residue	 limits	 in	 food,	 or	 regulation	 of	 agricultural	

biotechnology	 (Becker,	 2006).	 Internationally,	 the	 basic	 rules	 to	 ensure	 that	 each	

country’s	 laws	 on	 food	 safety	 and	 animal	 and	 plant	 health	 were	 transparent,	

scientifically	defensible,	and	 fair,	were	established	 in	 the	1994	WTO	Agreement	on	 the	

Application	of	Sanitary	and	Phytosanitary	Measures.	

	 Both	 the	 EU	 and	 the	 U.S.,	 along	with	 all	WTO	Members,	 have	 the	 obligation	 to	

fulfill	 this	 Agreement,	 which	 is	 an	 international	 framework	 for	 the	 application	 of	 SPS	

measures	 such	 as	 the	 determination	 of	 the	 relevant	 level	 of	 protection,	 the	 scientific	

assessment	of	 risks,	 the	procedures	of	 approval	 and	control,	 and	 the	 requirements	 for	

product	importation.	WTO	Members	should	also	implement	SPS	Measures	basing	on	the	

guidelines	provided	by	the	three	major	international	scientific	bodies	designed	by	WTO	

to	deal	with	such	matters,	namely	 the	Codex	Alimentarius	Commission	 for	 food	safety,	

the	 World	 Organization	 for	 Animal	 Health	 for	 animal	 health	 and	 diseases,	 and	 the	

International	Plant	Protection	Convention	for	plant	health	(DG	IP,	2014).	 In	addition	to	

the	international	standards	provided	by	these	bodies,	WTO	recognized	that	its	members’	

SPS	 measures	 should	 be	 based	 on	 scientific	 assessments	 of	 risk	 and	 allowed	 for	 the	

temporary	 application	 of	 the	 precautionary	 principle	 when	 facing	 the	 absence	 of	

international	 standards	or	 scientific	 evidence,	 according	 to	Paragraph	7	of	Article	5	of	

WTO	SPS	Agreement	(WTO,	2011).		

	 According	 to	 the	 1994	 WTO	 SPS	 Agreement,	 SPS	 measures	 should	 be	 applied	

“only	 to	 the	 extent	 necessary	 to	 protect	 human,	 animal,	 or	 plant	 life	 or	 health”	 and	

should	 not	 be	 used	 as	 “an	 excuse	 for	 protecting	 domestic	 producers	 from	

competition”	(DG	IP,	2014:43),	for	they	might	constitute	barriers	to	trade	in	agricultural	

products	and	 food.	 In	 some	exceptional	 cases,	 stricter	SPS	measures	might	be	applied,	
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and	 only	 when	 supported	 by	 sufficient	 scientific	 evidence	 or	 risk	 assessment	 results.	

When	at	the	international	level	there	is	lack	of	scientific	references,	WTO	Members	are	

obliged	 to	 temporarily	 adopt	 the	precautionary	principle.	 The	 SPS	Committee’s	 role	 is	

thus	to	monitor	the	application	of	the	Agreement	by	WTO	Members,	and	to	discuss	the	

various	 issues	 that	 might	 arise	 from	 that.	 Mainly,	 complaints	 might	 arise	 from	

developing	 countries	 or	 private	 producers	 concerned	 that	 importing	 countries	 are	

applying	 SPS	 measures	 as	 a	 disguised	 form	 of	 protectionism	 towards	 their	 own	

producers.	 Delays	 in	 completing	 risk	 assessments	 and	 giving	 permission	 to	 import	

constitute	another	category	of	frequent	complaints.		

	 Whilst	 in	 general	 safety	 and	 health	 objectives	 and	 regulations	 of	 both	 entities	

today	are	similar,	as	the	level	of	protection	they	ensure	to	their	citizens,	the	approaches	

to	risk	and	regulation	are	completely	divergent.	Preventing	the	introduction	and	spread	

of	foreign	pests	and	diseases	remains	at	the	core	of	legislation	for	both	parties,	but	the	

way	risk	mitigation	measures	are	carried	out	depends	on	whether	the	approach	is	based	

on	 the	precautionary	principle	or	 sound	science.	Typically,	decisions	 in	 the	EU	 include		

considerations	on	scientific	uncertainty	while,	in	the	U.S.,	actions	that	address	risks	are	

usually	 supported	by	 solid	 scientific	 evidence	of	 harmful	 effects.	Under	EU	 legislation,	

the	 process	 of	 marketing	 authorization	 for	 plant	 protection	 products	 takes	 in	

consideration	 the	 level	 of	 protection	of	 the	 environment	 and	animal	health,	 as	well	 as	

risks	 for	 human	 health.	 In	 the	 U.S.,	 risk	 regulations	 also	 consider	 the	 economic	

profitability,	through	a	cost-benefit	analysis.		

	 Regarding	 the	 application	 and	 the	 implementation	 of	 SPS	 measures,	 the	 first	

difference	between	the	EU	and	the	U.S.	is	that,	in	the	European	Union,	the	application	of		

such	rules	passes	through	two	levels	of	authority,	while	in	the	U.S.	it	is	more	centralized.	

In	 the	 EU,	 the	 first	 level	 is	 the	 European	 Commission	with	 the	 European	 Food	 Safety	

Authority	(EFSA),	and	then	Member	States	with	their	competent	authorities.	In	general,	

food	safety	in	the	EU	is	managed	by	EFSA,	which	was	created	by	Directorate	General	for	

Food	and	Safety	(DG	SANTE)	in	2002	as	a	consequence	of	a	series	of	food	crises	in	the	

late	 1990s	 in	 Europe,	 the	 most	 famous	 of	 which	 has	 been	 the	 Bovine	 Spongiform	

Encephalopathy	(BSE)	“Mad	Cow”	disease	(EFSA,	n.d.).	It	is	a	European	agency	funded	by	

the	EU	and	it	operates	independently	of	European	institutions	and	Member	States.	It	is	
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responsible	 for	 risk	 assessments	 on	 food	 and	 feed	 safety,	 animal	 health	 and	 welfare,	

nutrition,	 and	 plant	 health	 and	 protection.	 In	 the	 U.S.,	 the	 main	 authority	 holding	

responsibility	 for	 the	 application	 of	 SPS	 measures	 is	 the	 Environmental	 Protection	

Agency	 (EPA).	 EPA	 creation	 was	 proposed	 by	 Richard	 Nixon	 in	 1970,	 in	 the	 wake	 of	

elevated	concern	about	environmental	pollution	in	the	U.S.	Its	main	activities	consist	in	

writing	 and	 enforcing	 regulations	 through	 researching,	 monitoring,	 and	 setting	

standards,	 with	 the	 aim	 of	 protecting	 human	 health	 and	 the	 environment	 (EPA,	 n.d.).	

Contrary	 to	 EPA	 in	 the	 U.S.,	 EFSA	 does	 not	 issue	 food	 safety	 regulations	 but	 provides	

safety	 assessments.	 As	 in	 the	 case	 of	 GMOs,	 approving	 or	 not	 GM	 crops	 in	 Europe	

depends	 on	 the	 European	 Commission	 and	 Member	 States.	 The	 latter	 have	 even	 the	

possibility	 of	 individually	 restrict	 or	 prohibit	 the	 use	 of	 GMOs	 authorized	 at	 EU	 level	

(Directive	 2001/18/EC)	 and	 this	 provides	 a	 first	 important	 difference	 in	 SPS	measure	

management	with	the	U.S.	

	 A	second	difference	regarding	marketing	authorization	is	that,	while	both	the	EU	

and	the	U.S.	require	a	scientific	assessment	and	a	registration	submission	for	using	plant	

protection	 products,	 European	 authorities	 require	 studies	 coming	 from	 independent	

laboratories,	 while	 in	 the	 U.S.	 such	 studies	 are	 submitted	 by	 companies,	 in	 order	 to	

demonstrate	their	products	meets	the	requirements	(DG	IP,	2014).	Once	the	marketing	

authorization	 is	granted,	periods	of	validity	and	reviews	slightly	differ	between	the	EU	

and	 the	 U.S.,	 due	 to	 differences	 in	 approaching	 the	 matter.	 In	 the	 U.S.,	 the	 marketing	

authorization	 is	 valid	 for	 a	 longer	 period	 than	 in	 the	 EU,	 which	 means	 that	 the	 risk	

evaluation	must	 be	 renewed	 every	 15	 years,	 while	 in	 the	 EU	 every	 10	 years.	 For	 the	

determination	 of	maximum	 residue	 levels	 of	 pesticides	 in	 food	 and	 feed,	 both	 parties	

require	 the	 review	 every	 10	 years	 but,	 while	 in	 the	 EU	 this	 is	 included	 in	 the	 risk	

assessment,	 such	 evaluation	 is	 conducted	 separately	 in	 the	 U.S.,	 in	 a	 dedicated	

procedure.		

	 Such	 differences	 show	 clearly	 divergent	 regulatory	 tendencies	 between	 the	

European	 and	 the	 American	 systems,	 which	 ultimately	 rely	 on	 the	 risk	 approaches	

previously	outlined.	 In	 the	U.S.	 system,	 there	 is	 the	 tendency	 to	accept	some	degree	of	

risk	by	allowing	the	use	of	plant	protection	products	and	then	revoking	them	in	case	of		

significant	adverse	impacts.	On	the	contrary,	the	EU	system	favors	postponing	approval	
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decisions	when	facing	potential	environmental	and	health	risks,	even	in	the	absence	of	

scientific	 evidence.	 The	 approach	 to	 the	 implementation	 of	 risk	 mitigation	 measures	

again	 differs	 between	 the	 parties.	 In	 the	 EU,	 it	 relies	 on	 the	 precautionary	 principle,	

while	in	the	U.S.	on	accurate	scientific	evidence.	The	prevention	of	the	introduction	and	

spread	of	 foreign	pests	and	diseases,	however,	remains	at	 the	core	of	both	 legislations.	

While	 the	 U.S.	 legal	 framework	 providing	 animal	 and	 health	 protection	 has	 been	

reorganized,	 the	 European	 legislation	 was	 still	 under	 reform	 up	 to	 2014	 through	 the	

development	of	the	Animal	and	Plant	Health	Package	(DG	IP,	2014).		

	 Divergent	 approaches	 and	 regulations	 between	 the	 parties	 would	 likely	

constitute	an	obstacle	in	TTIP	negotiations	regarding	SPS	issues,	and	it	emerged	already	

in	 the	 official	 initial	 positions	 issued	 by	 the	 European	 Commission	 and	 the	U.S.	 Trade	

Representative	at	the	beginning	of	the	process.	Both	the	negotiating	parties	made	public	

their	respective	 initial	positions	on	this	and	many	other	 topics,	stating	 in	general	 their	

points	 of	 view	 and	 expectations	 on	 the	 possible	 outcomes	 of	 the	 negotiations.	 The	

European	Union	committed	to	a	SPS	chapter	built	on	the	principles	of	the	1994	WTO	SPS	

Agreement,	which	included	the	requirement	that	“each	side’s	SPS	measures	be	based	on	

science	 and	 on	 international	 standards”	 (European	 Commission,	 2013m:1),	 while	

retaining	the	right	of	the	parties	to	manage	risks	according	to	the	level	of	protection	they	

consider	appropriate,	particularly	 in	absence	of	relevant	scientific	 information.	The	EU	

advocated	 the	 right	 of	 the	 Union	 and	 of	 Member	 States	 to	 adopt	 and	 implement	

measures	deemed	necessary	 to	pursue	 legitimate	goals	of	public	policy,	 such	as	public	

health	and	safety.	Finally,	 the	EU	underlined	 the	necessity	 for	both	parties	 to	reinforce	

upstream	 cooperation	 of	 the	 regulators,	 whose	 cooperation	 in	 setting	 standards	 was	

hoped	to	increase	at	international	level	as	well.		

	 On	its	side,	the	United	States	Trade	Representative	underlined	the	importance	for	

rules	 governing	 agricultural	 and	 food	 products	 to	 be	 based	 on	 science	 and	 not	 to	

constitute	unnecessary	obstacles	to	trade	(USTR,	n.d.).	In	the	fifth	edition	of	the	Report	

on	 Sanitary	 and	 Phytosanitary	 Measures,	 issued	 by	 the	 U.S.	 Trade	 Representative	 in	

2014,	 issues	 like	 export	 certification	 requirements,	 agricultural	 biotechnology,	 and	

Maximum	 Residue	 Levels	 (MRLs)	 for	 pesticides	 and	 veterinary	 drugs	 were	 listed	 as	

some	of	the	major	cross-cutting	SPS	barriers	encountered	by	American	agricultural	and	
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food	exports.	The	report	clearly	linked	the	existence	of	such	unwarranted	SPS	barriers	to	

the	 “disturbingly	 common	 failure	 by	 some	 U.S.	 trading	 partners	 to	 base	 their	 SPS	

measures	on	science”	(USTR,	2014b:19),	as	required	by	the	WTO	SPS	Agreement.	Some	

trading	partners,	the	report	stated,	would	apply	SPS	measures	with	the	aim	of	protecting	

domestic	 production	 or	 promoting	 local	 consumer	 preferences,	 and	 such	 practices	

emerged	 within	 the	 debates	 in	 international	 fora,	 such	 as	 the	 Codex	 Alimentarius	

Commission.	 According	 to	 USTR,	 it	 was	 evident	 that	 some	 trading	 partners	 took	 into	

consideration	 other	 factors	 other	 than	 science	 when	 imposing	 SPS	 regulations.	

Consequently,	the	U.S.	would	commit	to	establish	SPS	measures	strictly	based	on	science	

and,	at	the	same	time,	press	its	trading	partners	to	do	the	same.	

	 Despite	 the	 regulatory	 coherence	 rhetoric	 displayed	 by	 both	 trading	 partners,	

though,	both	sides	of	the	Atlantic	remain	unwilling	to	compromise	on	some	controversial	

regulatory	 standards.	 As	 mentioned	 before,	 this	 disparity	 is	 rooted	 in	 the	 different	

approaches	to	the	creations	of	risk-adverse	regulations	of	the	EU	and	the	U.S.,	with	the	

former	 relying	 on	 the	 precautionary	 principle	 as	 a	 doctrine,	 and	 the	 latter	 basing	 its	

decisions	on	the	cost-benefit	analysis.	Regulators	have	identified	the	food	and	consumer	

safety	 areas	 where	 regulatory	 conflict	 is	 expected	 to	 arise	 during	 the	 negotiations	 of	

TTIP.	Among	them,	particular	relevance	was	given	to	food	and	consumer	safety,	namely	

differences	 in	 regulations	 of	 Genetically-Modified	 Organisms	 (GMOs)	 and	 on	 the	

production	of	meat,	especially	beef	and	poultry	in	the	EU	and	the	U.S.	While	the	former	

will	constitute	the	topic	of	research	in	the	 last	part	of	this	work,	the	 latter	will	only	be	

mentioned	occasionally.	

	 3.2.2	“Trade	matters”:	how	agribusiness	influenced	TTIP	negotiations	

	 Provided	 that	 the	 focus	of	 this	work	will	be	on	Genetically-Modified	Organisms,	

there	is	a	salient	aspect	that	brought	this	specific	issue	under	the	spotlight,	despite	the	

lack	of	a	specific	section	in	the	future	agreement,	at	least	according	to	what	was	released	

by	 the	European	Commission,	 specifically	dealing	with	 it.	As	 soon	 as	TTIP	negotiating	

process	 gained	 public	 visibility	 and	 the	 focus	 on	 regulatory	 cooperation	 of	 this	

agreement	was	made	 explicit,	 the	presence	of	 a	 dedicated	 chapter	 for	 food	 safety	 and	

animal	and	plant	health	in	TTIP	raised	many	concerns	among	civil	society	and	the	public.	
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Since	SPS	measures	encompass	some	of	 the	historically	sensitive	 trade	 issues	between	

the	 EU	 and	 the	 U.S.,	 the	main	 reason	 of	 concern	 for	 civil	 society	 was	 how	 the	 future	

agreement	 would	 interfere	 with	 the	 parties’	 regulations	 on	 controversial	 matters	 as	

Genetically-Modified	 Organisms.	 In	 addition,	 civil	 society	 concerns	 included	 also	 the	

great	interest	of	industries	and	agribusiness	in	the	deal.	Besides	EU	and	U.S.	negotiators,	

another	actor	was	soon	seen	playing	a	consistent	part	in	the	negotiations	of	TTIP.	

	 Various	governmental	organizations	from	both	sides	of	the	Atlantic	such	as	CIEL,	

Center	 for	Food	Safety,	 IATP,	 Friends	of	Earth	Europe,	TNI,	 Seattle	 to	Brussels	Europe,	

Food	and	Water	Watch,	reported	the	intensive	and	“requested” 	lobbying	activity	of	the	3

industry,	 especially	 agribusiness	 and	 food	 producers,	 both	 before	 and	 during	 TTIP	

negotiations,	towards	the	European	Commission	and	the	U.S.	Trade	Representative.	As	a	

research	 by	 Corporate	 Europe	 Observatory	 (CEO)	 revealed,	 no	 sector	 lobbied	 the	

European	Commission	more	than	the	agribusiness	sector	during	the	preparation	of	the	

TTIP	 negotiations.	 More	 specifically,	 multinational	 food	 producers,	 agri-traders,	 and	

seed	manufacturers	have	had	more	contact	with	EU’s	Directorate	General	for	Trade	than	

all	other	sectors	combined	(CEO,	2014).	Among	the	 fears	of	CEO,	was	the	creation	of	a	

“big-business-first	 agenda	 for	 the	 negotiations	 which	 endangers	 many	 achievements	

that	people	 in	Europe	have	 long	struggled	 for,	 from	food	safety	rules	 to	environmental	

protection”	(CEO,	2014:1),	especially	 in	 light	of	 the	disproportion	between	meetings	of	

the	European	Commission	with	business	groups	and	public	 interest	groups,	 compared	

with	meetings	held	with	civil	society	organizations.	Reportedly,	out	of	560	meetings	with	

stakeholders	 held	 to	 prepare	 for	 the	 negotiations,	 roughly	 520	 were	 with	 business	

lobbyists,	while	only	26	were	with	trade	unions	of	consumer	groups.	

	 Influential	 business	 groups	 such	 as	 BusinessEurope	 and	 the	 U.S.	 Chamber	 of	

Commerce	 produced	 early	 joint	 proposals	 for	 a	 new	 regulatory	 cooperation	 system,	

which	 would	 involve	 business	 in	 the	 regulatory	 process	 from	 the	 beginning	 without	

public	 oversight,	 and	 provide	 the	 opportunity	 to	 prevent	 the	 enactment	 of	more	 risk-

adverse	 regulations	 in	 food	 standards	 and	 consumer	 protection	 laws.	 In	 their	 joint	

 Many proposals from industry groups or lobbies were actually requested by the European 3

Commission and the U.S. Trade Representative, both looking for suggestions and proposals. 
CEO proved that 119 behind-close-doors meetings were held between the European 
Commission and industry groups, on request of the European Commission. (CEO, 2013d)
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proposal	of	2012,	they	envisioned	a	regulatory	process	in	which	regulatory	equivalence	

between	the	EU	and	the	U.S.	would	be	granted	to	all	products	and	services	that	complied	

with	 either	 regulatory	 regime.	 Such	 a	 process	was	 designed	 to	 allow	 stakeholders,	 as	

well	 as	 regulators,	 “to	 identify	 entire	 sectors	 and	 regulations	 within	 sectors”	 (U.S.	

Chamber	 of	 Commerce&BusinessEurope,	 2012:3)	 which	 could	 be	 suitable	 for	

equivalence.	The	intended	effects	would	be	to	proactively	direct	and	empower	regulators	

in	 seeking	 mutual	 recognition,	 as	 well	 as	 coerce	 regulators	 into	 responding	 to	

opportunities	 identified	by	 stakeholders,	 for	 the	 first	 time	 in	both	 the	EU	and	 the	U.S.	

According	 to	 CEO,	 in	 fact,	 the	 final	 aim	 of	 big	 business	 groups	would	 be	 to	 “co-write	

legislation	 and	 to	 establish	 a	 permanent	 EU-U.S.	 dialogue”	 for	 the	 harmonization	 of	

standards,	even	after	the	signature	of	the	TTIP	agreement.		

	 The	EU	proposal	for	the	Regulatory	Cooperation	Chapter	(which	will	be	discussed	

more	 in	 detail	 in	 this	 chapter),	 in	 fact,	 outlined	 an	 “early	 warning	 system”	 for	 “any	

regulatory	and	legislative	initiatives	with	potential	trade	impact	as	of	the	planning	stage”	

(European	Commission,	2015j),	and	the	creation	of	an	institutional	mechanism,	a	“high-

level	EU-U.S.	Regulatory	Cooperation	Body”	with	the	aims	of	monitoring	and	considering	

new	areas	of	regulatory	cooperation,	and	ensuring	the	involvement	of	all	the	concerned	

stakeholders	 (European	 Commission,	 2015s).	 Articles	 5,	 6,	 and	 15	 of	 the	 provisional	

Chapter	 outlined	 more	 specifically	 the	 extent	 of	 the	 involvement	 of	 the	 stakeholders,	

who	would	gain	access	to	“lists	of	planned	regulations	and	consultations	on	significant	

measures”	 (European	 Commission,	 2015ad:10)	 in	 advance.	 Moreover,	 Article	 15	

provided	 the	 opportunity	 to	 all	 stakeholders	 to	 submit	 observations	 and	 concrete	

suggestions	to	regulators,	or	directly	to	the	Regulatory	Cooperation	Body.		

	 Another	 good	 example	 of	 requested	 comments	 was	 the	 joint	 proposal	 on	

Regulatory	 Cooperation	 by	 pesticide	 producers,	 whose	 lobby	 groups,	 European	 Crop	

Protection	Association	(ECPA)	and	CropLife	America,	strongly	 invoked	the	 involvement	

of	industry	“at	the	earliest	stages”	(ECPA&CLA,	2014:9)	of	any	new	regulatory	initiative.	

They	explicitly	communicated	that	this	system	of	regulatory	cooperation	would	prevent	

stakeholders	 from	 considering	 litigation	 for	 bad	 regulatory	 decisions,	 in	 other	words,	

from	taking	governments	to	court	later	thanks	to	the	Investor-State	Dispute	Settlement	

mechanism	in	TTIP.	According	to	ECPA	and	CropLife	America,	enhanced	cooperation	and	
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early	alert	mechanism	between	regulatory	agencies	on	potential	regulatory	divergences,	

would	 ensure	 “minimum	 competitive	 impact	 before	 regulation	 is	 proposed	 and	

implemented”	 (ECPA&CLA,	 2014:9).	 Mutual	 recognition	 and	 standard	 setting	 were	

recommended	 to	 be	 key	 priorities	 of	 the	 negotiations	 on	 regulatory	 cooperation.	

European	 agri-food	 chain	 representatives	 Copa-Cogeca	 and	 FoodDrinkEurope,	 who	

represented	European	 farmers	and	manufacturers	of	 food	and	drink,	went	beyond	 the	

request	of	closer	alignment	of	European	and	American	 legislations.	 In	 their	2013	 joint	

statement,	 they	 put	 the	 stress	 on	 the	 necessity	 that	 “no	 new	 regulatory	 barriers	 are	

introduced”	 through	 the	 implementation	 of	 existing	 regulatory	 legislations	 (Copa-

Cogeca&FoodDrinkEurope,	2013:2).	

	 On	 the	 other	 side	 of	 the	 Atlantic,	 the	 U.S.	 Trade	 Representative	 requested	 and	

received	 comments	 concerning	 the	 proposed	 transatlantic	 agreement	 from	 various	

industrial	groups	as	well.	In	a	letter	from	at	least	60	U.S.	agricultural	and	food	producers	

and	exporters	to	U.S.	Trade	Representative	Ron	Kirk,	sent	in	March	2013,	these	food	and	

agricultural	 groups	 applauded	 the	 decision	 of	 launching	 negotiations	 for	 a	

comprehensive	and	ambitious	agreement	with	the	EU.	At	the	same	time,	they	expressed	

their	 concern	 for	 the	 possible	 exclusion	 of	 SPS	 measures	 from	 the	 negotiations,	 a	

possibility	 taken	 into	 consideration	 by	 EU	 officials	 at	 the	 time	 American	 Beekeeping	

Foundation	 et	 al.,	 2013).	 The	 letter	 requested	 full	 inclusion	 and	 enforceability	 of	 SPS	

measures	 in	 TTIP	 negotiations,	 due	 to	 the	 “unjustifiable	 restrictions”,	 “costly	 and	 ever	

changing	 political	 and	 regulatory	 barriers”,	 and	 “imposition	 of	 arbitrary	 sustainability	

requirements”	 that	 European	 SPS	measures	 entailed	 on	U.S.	 food	 and	 feed	 production	

and	 export	 (American	 Beekeeping	 Foundation	 et	 al.,	 2013).	 Such	 measures	 were	

addressed	 as	 “unscientific”	 and	 constituted,	 according	 to	 the	 senders,	 the	 most	

challenging	 barriers	 to	 U.S.	 food	 and	 agricultural	 exports	 to	 the	 EU”	 (American	

Beekeeping	Foundation	et	al.,	2013).	

	 Other	individual	organizations	provided	their	comments	to	USTR	as	well.	The	U.S.	

National	 Pork	 Producers	 Council,	 representing	 43	 state	 pork	 producer	 organizations,	

contended	that,	due	to	the	high	potential	of	the	European	market	for	U.S.	pork	exports,	

all	 	tariffs	and	non-tariff	barriers,	including	SPS	measures,	would	have	to	be	removed	as	

outcome	of	TTIP	negotiations	(NPPC,	2013).	Regulatory	convergence	was	recognized	as	
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the	most	important	component	of	the	future	agreement,	and	SPS	measures	as	the	most	

difficult	 issue	 to	 tackle.	 NPPC	 also	 expressed	 high	 expectations	 for	 the	 complete	

elimination	of	EU’s	duties	on	pork	meat	and	pork	products	coming	from	the	U.S.,	and	the	

abolition	of	the	current	imports	quotas	imposed	by	the	EU	on	different	cuts	of	pork.	

	 The	 elimination	 of	 SPS	 measures	 was	 explicitly	 invoked	 and	 regarded	 as	

important	 as	 the	 elimination	 of	 EU	 import	 duties	 on	 pork	 meat,	 therefore	 to	 be	

aggressively	addressed	together	with	non-tariff	measures	in	general.	According	to	NCCP,	

TTIP	would	offer	a	once	 in	a	 life	 time	opportunity	 to	 systematically	address	European	

non-tariff	 measures	 that	 “are	 not	 based	 on	 science”	 (NPPC,	 2013:4)	 and	 that	 were	

considered	 not	 consistent	 with	 EU	 obligations	 under	 the	WTO	 SPS	 Agreement.	 NCCP	

went	even	beyond	that,	expressing	its	hope	for	TTIP	extracting	broad	SPS	commitments	

founded	on	sound	science	and	legitimate	food	safety	considerations	from	the	EU	(NPPC,	

2013).	Such	an	achievement,	NCCP	contended,	would	have	a	much	greater	 importance	

than	 market	 access	 to	 the	 EU,	 since	 it	 would	 send	 a	 message	 to	 the	 rest	 of	 trading	

partners	around	 the	globe	which	adopted	 such	unjustified	SPS	measures	emanated	by	

the	EU,	that	sound	science	and	legitimate	food	considerations	were	the	only	acceptable	

basis	for	establishing	SPS	measures.	

	 As	 for	 the	 chapter	 of	 regulatory	 cooperation,	 it	 appeared	 that	 early	 lobby	 and	

industry	suggestions	have	been	carefully	listened	to	by	the	negotiators	and	integrated	in	

other	provisional	texts,	at	least	on	the	European	side.	For	example,	the	leaked	proposal	

of	the	SPS	Chapter	seemed	to	reinforce	and	confirm	the	validity	of	civil	society	fears.	The	

U.S.	Grocery	Manufacturers	Association	apparently	achieved	its	objective	of	eliminating	

port	 of	 entry	 re-inspection	 and	 testing	 results	 as	 factors	 in	 the	 determination	 of	 SPS	

systems	equivalence	(art.8).	According	to	IATP,	the	advantages	for	industry	would	not	be	

limited	 to	 expedite	 more	 food	 and	 more	 quickly,	 but	 would	 shield	 it	 from	 direct	

accountability	 for	 exporting	 or	 importing	 contaminated	 products.	 With	 food	 safety	

management	verified	and	certified	by	the	government,	 industry	would	be	 less	exposed	

to	 losses	 of	 brand	 value,	 sales	 and	 reputation	 that	 might	 result	 from	 discovery	 of	

contaminated	 agricultural	 products	 resulting	 during	 port	 of	 entry	 controls	 (Suppan,	

2014).	The	responsibility	to	verify	that	the	food	facilities	of	the	exporting	party	meet	the	
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appropriate	 government	 requirements	 for	 the	 import	 of	 safe	 processed	 food,	 food	

ingredients,	and	animal	feed,	will	be	of	the	government	of	the	importing	party.	

	 Whether	or	not	the	fears	of	civil	society	organizations	and	the	public	will	become	

concrete	or	not,	it	is	still	unsure.	Yet,	decisions	on	food-related	issues	will	surely	impact	

everyday	 lives	 of	 citizens	 of	 both	 sides	 of	 the	 Atlantic,	 therefore	 they	 deserve	 great	

attention.	Although	 the	negotiations	are	still	happening	behind	closed	doors,	we	know	

that	both	sides	officially	agreed	to	put	on	the	table	SPS	measures,	notwithstanding	the	

difficulties	coming	along,	and	to	take	as	a	reference	point	the	international	agreements	

and	 bodies,	 to	 which	 both	 parties	 are	 already	 participating,	 such	 as	 the	 WTO	 SPS	

Agreement,	 the	World	Organization	 for	 Animal	Health	 for	 animal	 health	 and	 diseases,	

and	the	International	Plant	Protection	Convention	for	plant	health.	The	EU	and	the	U.S.	

repeatedly	stated	that	among	the	aims	of	an	ambitious	and	comprehensive	21st	century	

trade	 agreement,	 there	 was	 the	 firm	 willingness	 to	 go	 beyond	 the	 already	 agreed	

international	standards,	in	SPS	measures	and	many	other	fields	(European	Commission,	

2015af).	 In	 order	 to	 do	 so,	 both	negotiating	 teams	 requested	 and	obtained	 comments	

and	suggestions	from	a	wide	variety	of	stakeholders,	from	industrial	groups	to	consumer	

and	environmental	organizations,	although	most	of	these	suggestion	came	from	industry	

representatives,	 and	 regarded	 their	 interest	 in	 an	 enhanced	 regulatory	 cooperation	 in	

order	to	get	rid	of	those	burdensome	non-tariff	trade	barriers	in	many	sectors.	

	 3.2.3	Industry	lobbies	interests:		a	“race	to	the	bottom”	in	safety	standards?	

	 The	initial	intentions	of	the	EU	and	the	U.S.	in	TTIP	negotiations	included,	besides	

working	 on	 tariff	 elimination,	 services	 liberalization,	 and	 public	 procurement,	 a	 great	

effort	towards	regulatory	cooperation,	which	entailed	trying	to	strike	a	balance	between	

risk-adverse	regulations	and	maximum	market	freedom.	Tackling	the	issue	of	regulatory	

cooperation	 in	TTIP,	according	 to	 the	European	Commission,	would	help	 to	 rationalize	

the	way	regulations	are	made	in	both	the	EU	and	the	U.S.	and	reduce	the	costs	of	doing	

business	 for	 companies	 on	 both	 sides	 of	 the	 Atlantic,	 which	 would	 find	 it	 easier	 to	

comply	 with	 both	 sets	 of	 regulations	 (European	 Commission,	 2013w).	 In	 its	

reassurances	 to	 public	 criticism	 to	 TTIP	 negotiations,	 the	 European	 Commission	

repeatedly	 stressed	 the	awareness	 that	 regulations	about	 the	environment,	health	and	
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safety,	 were	 the	 result	 of	 democratic	 choices,	 and	 therefore	 would	 not	 be	 directly	

addressed.	 The	 European	 Commission	 reassured	 the	 public	 that	 the	 negotiating	 effort	

would	 be	 focused	 on	 the	 technical	 details	 that	 compose	 regulations,	 and	 the	 way	

different	 sets	 of	 requirements	 may	 pose	 an	 obstacle	 to	 foreign	 companies	 with	

unnecessary	 barriers	 to	 trade,	 unnecessary	 expenses,	 and	 unnecessary	 duplication	 of	

costs.	 The	 European	 Commission	 identified	 several	 ways	 to	 achieve	 the	 goal	 of	

regulatory	 coherence,	 which	 consists	 in	 formally	 recognizing	 similar	 effects	 of	

apparently	different	regulations,	agreeing	on	middle-ground	regulations,	or	cooperating	

on	how	to	deal	with	very	dissimilar	regulations	(Fung,	2014).		

	 Josling	 and	 Tangermann	 (2014)	 from	 the	 Center	 for	 European	 Policy	 Studies	

identified	 the	 range	 of	 negotiating	 options	 for	 dealing	 with	 regulatory	 divergences	 in	

free	 trade	 agreements,	 all	 demanding	 different	 degrees	 of	 negotiating	 effort:	

harmonization,	mutual	 recognition,	 and	 equivalence.	 Harmonization	 is	 the	 negotiating	

approach	 located	at	 the	 top	of	 the	hierarchy	and	consists	 in	both	partners	agreeing	 to	

use	the	same	measures.	Negotiating	parties	may	harmonize	their	regulations,	by	basing	

them	 on	 international	 standards	 or	 guidelines,	 where	 they	 exist.	 In	 the	 TTIP	

negotiations,	 the	 authors	 suggest	 that	 the	 parties	 have	 the	 chance	 to	 go	 beyond	 just	

affirming	their	intentions	of	harmonizing	their	regulations,	and	might	actually	agree	on	

harmonizing	 their	 measures	 for	 specific	 sectors.	 Whilst	 such	 an	 approach	 would	

significantly	 reduce	 the	 costs	 of	 having	 different	 and	 co-existing	 standards	 in	 the	

transatlantic	marketplace,	harmonization	results	unlikely	to	be	adopted	for	controversial	

trade	issues	(Josling&Tangermann,	2014).	For	a	higher	degree	of	political	and	economic	

proximity	would	be	required	in	order	to	achieve	concrete	decisions	on	any	harmonized	

measures	 in	 the	 negotiations,	 Josling	 and	 Tangermann	 envisage	 the	 establishment	 of	

bilateral	bodies	with	the	task	to	develop	harmonized	measures.	These	would	then	deal	

with	 highly	 technical	 and	 detailed	 issues	 of	 specific	 standards	 and	 procedures	 and	

proceed	to	concrete	regulatory	decisions.	

	 Mutual	 recognition	 is	 placed	 at	 a	 lower	 level	 in	 the	 hierarchy	 of	 regulatory	

options	 than	 harmonization	 and	 implies	 both	 parties	 accepting	 the	 products	 that	 are	

legally	 produced	 and	 sold	 in	 the	 other	 country’s	 domestic	 market.	 It	 can	 apply	 to	

regulations	 or	 to	 conformity	 tests,	 since	 it	 implies	 accepting	 a	 product	 that	 conforms	



�99

with	the	domestic	regulations	of	the	exporting	country.	With	mutual	recognition,	there	is	

a	prior	assumption	that	standards	and	procedures	of	the	partner	country	are	acceptable,	

therefore	goods	produced	in	that	country	can	be	freely	imported.	This	approach	requires	

one	 decision	 only,	 that	 partner	 countries	 agree	 to	 accept	 the	 other’s	 procedures	 and	

standards;	then,	trade	flow	might	start.	However,	if	the	importing	country	has	concerns	

over	 some	 products,	 it	 has	 to	 demonstrate	 that	 that	 product	 violate	 one	 or	 more	

previously	agreed	criterion.	In	the	context	of	TTIP,	whilst	it	would	be	relatively	simpler	

for	 negotiators	 to	 deal	 with	 this	 approach,	 long-standing	 divergences	 in	 regulatory	

regimes	pose	 great	 difficulties	 for	 the	 negotiations	 and	might	 result	 in	 trade	 tensions.	

Mutual	recognition	is	thus	considered	as	an	unlikely	approach	to	deal	with	for	example	

agriculture	and	food	issues	in	the	TTIP	negotiations	(Josling&Tangermann,	2014).	

	 Placed	at	a	lower	level	of	ambition,	the	equivalence	approach	allows	to	establish	

equivalence	between	 the	 the	 regulations	of	 the	negotiating	partners	on	specific	 topics.	

This	approach	is	interwoven	with	the	concept	of	mutual	recognition	and,	in	some	ways,	

similar.	 Like	mutual	 recognition,	 equivalence	 implies	 that	 negotiating	 parties	mutually	

recognize	 each	other’s	procedures	 and	 standards,	 but	 this	 approach	 refers	 to	 the	 final	

product,	 which	 must	 conform	 to	 the	 standards	 of	 the	 importing	 country	

(Josling&Tangermann,	2014).	Contrary	to	mutual	recognition,	equivalence	is	based	on	a	

positive	list	approach,	meaning	that	it	is	implemented	on	a	case-by-case	basis	and	only	

when	mutual	respect	is	established	with	the	partner	country.	Full	equivalence	between	

the	parties	might	be	reached	when	both	countries’	standards	aim	at	the	same	results,	the	

effectiveness	 of	 those	 standards	 is	 comparable,	 and	 the	 importing	 country	 trusts	 the	

exporting	country	to	carry	out	its	inspections	and	verifications	of	the	products	with	the	

same	level	of	diligence.	The	best	case	scenario	sees	the	importing	country's	commitment	

to	 allow	 the	 products	 of	 the	 exporting	 country	 without	 further	 sanitary	 restrictions.	

Considerations	 about	 this	 approach	 see	many	difficulties	 in	 using	 equivalence	 in	TTIP	

and	 food	 and	 agricultural	 issues.	 In	 addition,	 equivalence	 would	 not	 provide	 many	

results,	 compared	 to	 the	negotiating	 effort.	Although	equivalence	would	help	 reducing	

exporting	costs,	it	would	make	a	huge	difference	in	the	openness	of	EU	and	U.S.	markets	

towards	each	other	(Josling&Tangermann,	2014).	
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	 Non-profit	 and	 research	 and	 campaign	 group	 Corporate	 Observatory	 Europe	

(CEO)	envisioned	a	path,	strongly	wanted	by	industry	and	lobby	groups,	in	which	mutual	

recognition	and	harmonization	would	be	consequent	steps	of	an	inexorable	“race	to	the	

bottom”	 (European	 Commission,	 2015af:22)	 of	 health,	 environment	 and	 consumer	

safety	standards	in	Europe.	The	first	step,	mutual	recognition,	was	advocated	by	former	

European	Trade	Commissioner	Karel	De	Gucht	as	the	most	efficient	way	to	connect	the	

two	sides	of	the	Atlantic	and	to	allow	businesses	to	operate	more	efficiently,	by	reducing	

costs	 and	 unnecessary	 duplications	 (De	 Gucht,	 2013aa).	 The	 implications	 of	 this	

regulatory	 approach	would	be	multiple.	 First	 of	 all,	mutual	 recognition	would	provide	

governments	with	full	sovereignty	on	products	produced	domestically	but,	at	the	same	

time,	would	limit	governments’	abilities	to	project	their	regulations	into	trade	partners	

and	to	determine	the	characteristics	of	imported	products	(CEO,	2014c).		

	 Second,	 whilst	 it	 would	 certainly	 enhance	market	 access	 for	 exporters,	 mutual	

recognition	 would	 also	 entail	 mandatory	 acceptance,	 for	 one	 party	 at	 least,	 of	 food	

products	 that	 do	 not	 comply	with	 the	 standards	 of	 domestically	 produced	 goods.	 The	

Transatlantic	Consumer	Dialogue	expressed	concerns	for	several	issues,	such	as	animal	

welfare,	 labeling	 of	 food,	 hygiene	 and	 safety	 requirements,	 pesticides	 (TACD,	 2013a).	

Mutual	 recognition	 would	 not	 only	 pose	 risks	 to	 consumers,	 but	 would	 also	 lead	 to	

unfair	competition	for	food	producers.	Those	producers	who	bear	the	highest	labor	and	

energy	costs	and	have	to	comply	with	the	stricter	sets	of	regulation	will	not	be	able	to	be	

competitive.	 With	 the	 opening	 of	 markets,	 producers	 would	 exploit	 each	 other’s	

competitive	advantage,	meaning	that	some	of	 them	will	not	be	able	to	adapt,	 therefore	

exiting	 the	 market.	 In	 the	 words	 of	 former	 chief	 of	 Cabinet	 of	 European	 Trade	

Commissioner	Marc	 Vanheukelen,	 for	 producing	 sectors	 in	which	 European	 standards	

are	higher,	pressures	would	come	directly	from	European	producers	to	lower	European	

standards,	and	such	pressures	will	be	stronger	and	more	likely	to	succeed	than	the	other	

option	of	raising	safety	standards	in	the	U.S.	(CEO,	2014c).	

	 Once	mutual	 recognition	 is	 achieved	 through	 TTIP,	 industry	 then	would	 expect	

significant	harmonization	as	the	second	step	towards	the	 lowering	of	standards,	either	

under	pressures	of	 lobby	groups	or	on	request	of	 those	producers	who	have	 lost	 their	

competitive	 advantage.	 Thus,	 CEO	 notes	 that,	 while	 EU	 Trade	 Commissioner	 Karel	 De	
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Gucht	might	not	be	lying	when	affirming	that	European	standards	will	not	be	lowered	in	

TTIP,	 such	 circumstance	 is	 still	 likely	 to	 happen	 afterwards	 (CEO,	 2014c).	 Eventually,	

such	a	race	to	the	bottom	is	foreseen	to	end	with	regulatory	cooperation,	which	would	

definitively	 tie	 the	 hands	 of	 political	 decision	 makers	 by	 establishing	 a	 permanent	

dialogue	framework	for	co-writing	legislation	(CEO,	2014c).		

	 The	 fear	 is	 that,	 under	 TTIP	 Chapter	 “Regulatory	 Cooperation”,	 corporate	

influence	 over	 political	 decisions,	 especially	 those	 that	 concern	 agriculture	 and	 safety	

standards,	will	 be	 greatly	 expanded,	 preventing	measures	 towards	 a	more	 sustainable	

food	 system	 to	 see	 the	 light	 of	 the	 day	 (CEO,	 2014c).	 The	 EU	 leaked	 proposal	 for	 the	

Regulatory	Cooperation	Chapter	and	the	publicly	available	stakeholders’	comments	and	

suggestions ,	 requested	by	 the	negotiators	before	 the	commencing	of	negotiations,	did	4

not	prove	such	suppositions	wrong.	Instead,	they	showed	how	carefully	proposals	from	

industry	groups	and	lobbies	were	listened	to,	both	before	and	during	the	negotiations.		

	 3.2.4	Analysis	of	the	provisional	SPS	Chapter	in	TTIP	

	 It	 seems	 clear	 at	 this	 point	 that	 TTIP	 might	 concretely	 affect	 regulatory	

approaches	 or	 regulations	 of	 both	 the	EU	 and	 the	U.S.	Nevertheless,	 it	 is	 important	 to	

keep	 in	 mind	 that	 regulations	 and	 standards	 put	 in	 place	 by	 both	 parties	 aim	 at	

guaranteeing	 a	 comparable	 degree	 of	 safety	 for	 human,	 animal,	 and	 plant	 health,		

although	 many	 are	 the	 areas	 in	 which	 such	 regulations	 differ.	 Confronting	 and	

negotiating	for	a	common	ground	in	TTIP	has	put	these	divergences	under	the	spotlight	

once	again,	and	raised	many	concerns	about	the	implications	on	the	specific	food	control	

structures	and	legislations	of	both	parties.	The	most	controversial	areas,	as	identified	in	

a	2015	study	by	the	Policy	Department	A	for	the	Committee	on	the	Environment,	Public	

Health	and	Food	Safety,	 include	food	standards,	animal	health	 issues,	such	as	hormone	

treated	 beef,	 livestock	 antibiotics	 and	 feed	 additives,	 antimicrobial	 rinses	 of	 poultry	

 See suggestions and advice submitted in response to the European Commission  and 4

USTR’s requests by, among others, Business Roundtable (BRT), the TransAtlantic Business 
Dialogue (TABD), the European Round Table of Industrialists (ERT), Copa-Cogeca, 
FoodDrink Europe, the American Chemistry Council, CropLife America, ECPA, Chevron, the 
U.S. National Grain and Feed Association, the U.S. National Pork Producers, the America 
Seed Trade Association.
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meat,	 novel	 foods,	 Genetically-Modified	 foods,	 cloned	 animals,	 nano	 materials,	 and	

information	to	consumers	in	food	labeling	(DG	IP,	2015).		

	 Nevertheless,	if	consumers	and	civil	society	organizations	hoped	to	receive	some	

clarifications	on	how	the	most	controversial	food	safety	topics	are	currently	discussed	in	

TTIP	 negotiations,	 they	 were	 surely	 disappointed.	 Neither	 the	 EU	 provisional	 textual	

proposal	 for	 the	 SPS	 chapter,	 nor	 the	 Chief	 Negotiators	 in	 their	 press	 conferences,	

directly	addressed	food	safety	topics	as	Genetically-Modified	food,	antibiotics	in	animal	

feed,	or	growth-hormones-fed	cattle.	At	the	end	of	the	fourth	round	of	negotiations,	held	

in	March	2014	in	Brussels,	when	asked	about	GMOs	in	beef	and	chlorine-washed	poultry,	

Chief	Negotiator	 Ignacio	Garcia	Bercero	underlined	that	 the	EU	 legislation	on	sensitive	

subjects	would	not	be	modified	as	a	result	of	the	negotiations,	although	recognizing	the	

strong	interest	of	the	U.S.	in	the	export	of	beef	to	the	EU.	U.S.	Trade	Representative	Dan	

Mullaney	stressed	the	importance	of	the	WTO	SPS	Agreement	and	the	willingness	to	go	

beyond	its	provisions,	by	relying	on	the	use	of	science	and	risk	assessments.		

	 While	the	negotiators	remained	vague	on	the	topics,	the	provisional	SPS	chapter	

outlined	in	general	terms	the	objectives	of	“facilitating	trade	between	the	Parties	to	the	

greatest	extent	possible	while	preserving	each	Party’s	right	to	protect	human,	animal	or	

plant	 life	 and	 health	 in	 its	 territory”,	 and	 “complying	 with	 the	 importing	 Party’s	

appropriate	 level	of	protection”	while	 ensuring	 that	 “the	Parties’	 SPS	measures	do	not	

create	 unnecessary	 barriers	 to	 trade”	 (European	 Commission,	 2015j:1).	 This	 could	

mean,	 for	example,	that	food	products	that	are	deemed	safe	 in	the	U.S.,	which	presents	

notable	flaws	in	its	own	food	traceability	system,	would	be	imported	to	the	EU	without	

further	inspection	at	the	port	of	entry,	since	that	would	be	considered	as	redundant	and	

unnecessary	barrier	to	trade,	according	to	the	agreement	(Suppan,	2015).	Such	general	

guidelines	thus	would	provide	ample	space	for	maneuver	for	the	Parties	but,	at	the	same	

time,	cast	a	dark	shadow	on	how	food	safety	and	animal	and	plant	health	will	be	dealt	in	

the	final	agreement.	Besides,	while	the	official	version	of	the	EU	textual	proposal	for	the	

SPS	 chapter	 was	 released,	 the	 mentioned	 nine	 Annexes	 to	 the	 chapter,	 which	 are	

supposed	 to	 contain	 details	 about	 the	 general	 issues,	 remained	 unknown	 and	

undisclosed	to	the	public	(Suppan,	2015).	
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	 As	 mentioned	 before,	 “Food	 safety	 and	 animal	 and	 plant	 health	 in	 TTIP”	 or	

“Sanitary	 and	Phytosanitary	 (SPS)	 issues”,	will	 be	positioned	 in	 the	 second	part	of	 the	

provisional	 text	 of	 TTIP,	 under	 the	 Regulatory	 Cooperation	 section.	 The	 European	

Commission’s	draft	 for	a	 textual	proposal	 for	 the	Sanitary	and	Phytosanitary	Measures	

chapter	of	the	TTIP	leaked	on	June	2014.	An	updated	version	was	officially	released	on	

January	7,	2015,	after	the	decision	of	the	Commission	to	enhance	the	transparency	in	the	

TTIP	negotiations.	By	contrast,	the	American	counterpart,	the	U.S.	Trade	Representative,	

whilst	claiming	that	the	negotiating	process	was	transparent,	did	not	publish	its	textual	

proposals.	The	leaked	EU	textual	proposal,	although	written	in	a	“not	consumer-friendly”	

(Suppan,	 2014:1)	 language,	 provided	 the	 chance	 to	 the	 public	 and	 civil	 society	

organizations	to	analyze	it	and	draw	some	conclusions.		

	 As	 the	 Institute	 for	 Agriculture	 and	 Trade	 Policy	 (IATP)	 pointed	 out,	 concrete	

concerns	about	food	and	consumer	safety,	such	as	the	use	of	antibiotics	in	the	U.S.	meat	

production	system	and	the	labeling	of	Genetically-Modified	food	or	feed,	were	addressed	

neither	in	the	leaked	text	of	the	provisional	SPS	Chapter,	nor	in	the	official	version	later,	

leaving	 civil	 society	 organizations	 and	 private	 citizens	 from	 both	 sides	 of	 the	 Atlantic	

with	 more	 doubts	 and	 concerns.	 Nevertheless,	 the	 American-based	 IATP	 issued	 a	

detailed	analysis	of	the	leaked	version	of	the	SPS	Chapter	in	2014,	and	an	updated	one	of	

the	official	version	of	 the	Chapter.	Whilst	every	article	of	 the	chapter	would	require	an	

equal	 amount	 of	 attention,	 the	 focus	 will	 be	 limited	 to	 those	 articles	 that	 imply	

controversial	consequences	or	that	are	relevant	with	the	subject	of	this	work.	

	 Article	3	of	the	Commission	textual	proposal	set	the	non	binding	provision	for	the	

parties	to	“avail	themselves	of	the	necessary	resources	to	effectively	implement”	(Article	

3)	the	Chapter.	Nonetheless,	it	did	not	specify	the	destination	of	such	resources,	since	the	

first	 listed	 objective	 of	 the	 Chapter	was	 to	 “facilitate	 trade	 between	 the	 Parties	 to	 the	

greatest	extent	possible	while	preserving	each	Party’s	right	to	protect	human,	animal	or	

plant	life	and	health	in	its	territory”	(Article	2.1),	and	not	the	protection	of	human,	plant,	

and	animal	health	itself.	One	might	also	question	how	much	would	be	the	amount	of	the	

“necessary”	resources	required.	IATP	author	of	the	analysis	Steve	Suppan	(2014)	noticed	

that	 the	 kind	 of	 resources	 deemed	 necessary	 to	 maximize	 trade	 would	 substantially	

differ	 from	 those	 required	 to	 ensure	 the	 safety	 of	 human	 beings,	 plants,	 and	 animals	
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(Suppan,	2015).	For	example,	Article	8	dealt	with	the	elimination	of	redundant	control	

measures,	 namely	 traditional	 food	 safety	management	 tools	used	by	 import	 countries.	

Thus,	 such	 measures	 would	 be	 deemed	 no	 longer	 necessary	 and	 considered	 as	 a	

repetition	of	 the	 safety	 controls	performed	by	 the	 exporting	 country.	However,	 import	

inspections	 can	 be	 carried	 out	 under	 Article	 13,	 “only	 in	 exceptional	 cases”	 and	 as	

“temporary	 measures	 to	 build	 confidence”	 (Article	 13.7).	 The	 criteria	 adopted	 by	

competent	 authorities	 in	 order	 to	 determine	 what	 constitutes	 an	 exceptional	 case	

remained	unclear,	as	well	as	the	extent	of	the	ability	to	perform	such	controls.		

	 The	elimination	of	import	re-inspection	and	testing	at	the	port	of	entry	stated	in	

Article	 8	 might	 have	 other	 worrying	 implications.	 If	 the	 foreign	 Party	 supplier	

verification	 program	 would	 result	 poorly	 implemented	 for	 any	 reason,	 and	 the	

recognition	 of	 equivalence	 was	 established	 in	 the	 agreement,	 the	 results	 for	 the	

importing	Party	would	not	be	encouraging.	Banning	re-inspections	at	the	port	of	entry	

as	redundant	to	the	safety	controls	of	 the	exporting	facility	presumes	the	ability	of	 the	

exporting	 country	 to	 adequately	 perform	 such	 controls,	 and	 to	 be	 able	 to	 detect	 and	

trace	back	safe	products	to	their	origin.	Considering	that,	with	the	elimination	of	import	

re-inspection	and	testing	at	the	port	of	entry,	the	last	step	of	verification	of	the	efficiency	

of	 foreign	 programs	 would	 disappear,	 no	 guarantees	 are	 left	 to	 consumers	 of	 the	

importing	country.	While	such	a	context	would	not	interfere	with	U.S.	import	food	policy,	

since	 it	 has	 traditionally	 applied	 little	 re-inspection	 or	 testing	 compared	 to	 the	 EU	

(Suppan,	2014),	for	European	consumers	the	consequences	would	be	rather	unpleasant.	

U.S.	 food	 and	 import	 inspection	 ability	 has	 been	 reduced	 by	 budgetary	 cuts	 in	 recent	

years,	allowing	 for	example	contaminated	pork	meat	 to	circulate	 in	 the	American	 food	

system	for	almost	a	year	before	recalling	it	(Fried,	2015).	Besides,	according	to	a	report	

of	 the	U.S.	Department	of	Health	and	Human	Services	realized	 in	2009,	American	 food	

producers	have	a	very	limited	food	traceability	capacity	and,	in	case	of	failures,	one	may	

wonder	how	the	EU	would	protect	consumers,	given	the	impossibility	of	performing	re-

inspections	under	TTIP.	

	 Even	more	worryingly	 though,	 the	application	of	SPS	measures	as	postulated	 in	

Article	 6	 of	 the	 SPS	 provisional	 Chapter	 realized	 the	 long-time	 industry	 requested	

principle	of	“once	approved,	accepted	everywhere”	(Pollack,	2003,	13).	Article	6	stated	
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that	 once	 a	 SPS	 measure	 was	 approved	 by	 a	 competent	 authority	 of	 the	 importing	

country,	 the	 products	 that	 fell	 within	 such	 measure	 had	 to	 be	 accepted	 in	 the	 whole	

territory	 of	 the	 importing	 country.	 While	 such	 measure	 would	 be	 favorable	 for	

producers,	 U.S.	 Federal	 States	 or	 EU	Member	 States	 which	 enabled	 different	 or	 more	

restrictive	measures	would	be	forced	to	adopt	the	least	safe	one,	under	TTIP	“least	trade	

restrictive”	criteria.	For	example,	 the	U.S.	 currently	allows	 the	commercialization	of	82	

pesticides	 that	 are	 instead	banned	 in	 the	EU,	 according	 to	 the	precautionary	principle	

(Suppan,	2014).	If	TTIP	would	require	the	EU	to	harmonize	its	precautionary	approach	

with	 the	 U.S.	 “human	 tolerance”	 levels	 and	 the	 non	 banning	 of	 chemicals,	 it	 seems	

unclear	 how	 the	 EU	 would	 be	 able	 to	 protect	 its	 citizens	 from	 substances	 that	 are	

deemed	hazardous	in	Europe.	

	 Article	7	could	be	considered	the	cornerstone	of	SPS	chapter,	since	it	concerned	

“Trade	 facilitation/conditions”.	 The	 aim	 of	 the	 article	was	 to	 “minimise	 negative	 trade	

effects	 and	 to	 simplify	 and	 expedite	 the	 approval	 and	 clearance	 process“	 (Article	 7.1)	

through	 the	 sharing	 of	 information	 about	 SPS	 import	 requirements	 and	 the	 import	

authorization	process,	in	order	to	expedite	trade	between	the	parts.	More	specific	steps	

were	taken	about	tolerances	or	Maximum	Residue	Levels	(MRLs),	which	legally	establish	

the	amount	of	pesticide	residues	that	can	legally	remain	in	food	after	treatment	(Smith,	

Azoulay	and	Tuncak,	2015).	Within	these	limits,	food	can	be	considered	safe	for	human	

consumption	 and	 they	 are	 applied	 to	 both	 domestically	 produced	 and	 imported	

products.	 Traditionally,	 U.S.	 tolerances	 and	 EU’s	 MRLs	 differ,	 with	 Europe	 allowing	 in	

general	lower	amounts	of	pesticides	in	food	than	those	of	the	U.S.	and	the	international	

food	 standards	 of	 Codex	 Alimentarius	 Commission.	 In	 order	 to	 facilitate	 and	 expedite	

trade,	 Article	 7	 would	 require	 both	 parties	 to	 adopt	 Codex	 Alimentarius	 standards	

within	12	months	after	they	are	adopted	at	Codex,	unless	the	importing	party	had	filed	a	

reservation	 in	 the	 Codex	 Commission.	 Such	 a	 provision	 caused	 some	 concerns	 among	

consumers	and	environmental	organizations,	especially	in	light	of	the	recommendations	

for	TTIP	negotiators	produced	by	some	American	and	European	pesticide	lobby	groups,	

namely	 CropLife	 America	 and	 the	 European	 Crop	 Protection	 Association,	 to	 consider	

regulatory	convergence	based	on	Codex	standards	(Smith,	Azoulay	and	Tuncak,	2015).		
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	 If	 the	proposal	would	be	accepted,	both	parties	would	be	forced	to	adopt	Codex	

standards,	even	if	the	scientific	basis	for	such	standards	would	prove	outdated,	or	those	

substances	were	banned	 in	one	of	 the	parties.	The	EU	would	be	 forced	 to	 import	 food	

with	 higher	 levels	 of	 pesticides	 residues,	 as	 historically	 Codex	 sets	 weaker	 safety	

standards	than	the	EU	(Smith,	Azoulay	and	Tuncak,	2015),	“without	prior	inspection	of	

individual	establishments	or	 facilities”	 (Article	7.11a)	 if	 the	conditions	and	procedures	

are	fulfilled.	In	this	way,	approval	of	food	export	facilities	by	the	importing	party	that	has	

adopted	 Codex	 standards	 becomes	 almost	 a	 formality,	 since	 the	 simple	 review	 of	

documentation	 ensuring	 that	 the	 export	 facilities	 meet	 the	 requirements	 would	 be	

considered	sufficient.	

	 Import	 control	 measures	 at	 the	 country	 of	 origin	 were	 temporarily	 allowed	 in	

Article	7	only	 to	 facilitate	 “new	trade”	 (Article	7.12a).	The	definition	of	new	trade	was	

not	provided	in	the	text,	but	the	Institute	for	Agriculture	and	Trade	Policy	suggested	it	

could	 refer	 to	 food	deriving	 from	novel	 technologies,	 such	as	agri-nanotechnology	and	

plant	synthetic	biology.	Products	like	nano-silver,	particles	of	silver	in	the	nanometer	size	

range,	used	 to	kill	 bacteria	 in	 textiles	 such	as	as	 clothing,	bed	 sheets,	pillowcases,	 and	

blankets	(Sass&Wu,	2013),	and	newly	Genetically-Engineered	crops,	although	patented,	

have	 not	 been	 officially	 regulated	 by	 Codex	 yet,	 therefore	 they	 still	 lack	 of	 Codex	

maximum	residue	levels	for	the	EU	and	the	U.S.	to	adopt	in	order	to	minimize	negative	

trade	 impacts	 (Suppan,	 2014).	 Laboratory	 rodent	 studies	 on	 nano	 silver	 suggested	 it	

could	 damage	 cells	 and	 compromise	 organs	 function,	 due	 to	 the	 size	 that	 allows	 it	 to	

access	 parts	 of	 the	 human	 body	 usually	 out	 of	 reach	 for	macro-size	 particles	 of	 silver	

(Sass&Wu,	2013).	Nonetheless,	this	product	is	currently	present	in	more	than	60	foods	

or	 food	 contact	 products,	 including	 babies	 products,	 cookware,	 and	 food	 storage	

containers	 (CFS,	 2014).	 Consumer	 and	 environmental	 organizations	 concerns	 regard	

how	these	new	products	will	be	regulated	after	TTIP	enter	into	force	could	not	find	an	

explanation	in	the	provisional	text.	

	 Coverage	 of	 animal	 welfare	 in	 the	 leaked	 SPS	 chapter	 was	 translated	 in	 not	

binding	measures	for	the	prevention	of	trade	in	livestock	products	coming	from	animals	

that	have	been	abused,	with	expressions	such	as	“best	endeavor”	and	”shall”.	Article	11	

of	 the	 leaked	 version	 described	 animals	 as	 “sentient	 beings”	whose	welfare	would	 be	
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protected,	but	the	sentence	was	designed	in	a	way	that	made	it	unenforceable	(Suppan,	

2014).	 Although	 it	 would	 not	 forbid	 U.S.	 states	 nor	 EU	 Member	 States	 to	 enact	

mandatory	 regulations	 for	 animal	 welfare,	 there	 were	 no	 requirements	 for	 parties’	

mandatory	compliance	with	animal	welfare	laws	as	a	condition	to	trade	animal	products	

(Suppan,	 2014).	 As	 a	 result,	 the	 parties	would	 still	 be	 able	 to	 trade	 products	 deriving	

from	 abused	 animals,	 regardless	 of	 their	 Federal	 or	Member	 States’	 regulation	 on	 the	

matter.	Not	all	the	provisions	of	Article	11,	which	became	Article	17	in	the	latest	version	

of	the	Commission-proposed	text,	were	non	binding.		

	 An	 important	 provision,	 in	 fact,	 binds	 the	 parties	 to	 “develop	 adequate	 and	

science-based	animal	welfare	standards	related	to	animal	breeding	and	the	treatment	of	

animals	 on	 the	 farm,	 during	 transport	 and	 at	 slaughter”	 (Article	 17.2).	 Such	 a	

commitment	would	prove	challenging	for	the	U.S.,	since	animals	that	undergo	breeding	

experiments	 are	 exempted	 from	 animal	 welfare	 laws,	 but	 also	 opens	 to	 alarming	

questions.	How	will	EU	regulations	comply	with	the	American	laws,	that	consider	animal	

abuse	 in	 the	 name	 of	 government	 research?	 While	 it	 might	 be	 possible	 for	 U.S.	

authorities	 to	persuade	EU	authorities	 that	U.S.	 breeding	methods	 are	 “science-based”	

and	 therefore	 comply	with	 the	TTIP	 requirements,	 convincing	European	consumers	 to	

eat	meat	from	abused	animals	will	prove	quite	difficult,	not	to	mention	conforming	those	

measures	to	the	World	Animal	Health	Organization	(OIE)	standards	(Suppan,	2015).	In	

the	worst-case	 scenario,	 IATP	 analysis	 also	wondered	what	would	 happen	 to	 national	

rules	in	case	of	OIE	standards	in	TTIP	were	used	to	challenge	those	rules.	

	 The	overview	on	the	evolution	of	transatlantic	regulatory	policies	in	the	EU	and	

the	U.S.	in	the	last	decades	contributed	to	cast	some	light	on	the	ongoing	dynamics	that	

led	to	today’s	divergence	of	regulations.	TTIP	negotiations	will	likely	impact	not	only	on	

food	exports	and	trade,	but	must	be	observed	and	inserted	in	those	ongoing	dynamics,	

keeping	 in	mind	that	approaches	to	 food	safety	might	change	 in	 time	and	according	to	

unpredictable	events.	Negotiating	teams	have	faced,	and	are	still	 facing,	a	difficult	task:	

to	 overcome	 decades	 of	 regulatory	 divergence	 and	 to	 find	 common	 ground	 between	

opposite	approaches	to	the	creation	of	standards	and	regulations.		
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	 Before	 and	 after	 the	 starting	 of	 negotiations,	 great	 lobbying	 activity	 happening	

“behind	close	doors”	was	exposed	by	Corporate	Europe	Observatory.	This	provided	the	

chance	 to	 observe	 that,	 although	 TTIP	was	 feared	 in	 Europe	 as	 a	 “Trojan	Horse”	 that	

would	threaten	European	food	safety	and	environment	(IATP,	CFS,	CIFF	and	FOE	Europe,	

2015),	 lobbying	 organizations	 represented	 the	 interests	 of	 industries	 based	 on	 both	

sides	 of	 the	 Atlantic,	 regardless	 for	 the	 origin,	 with	 the	 principal	 aim	 of	 reducing	 or	

eliminating	 non-tariff	 barriers.	 Interestingly,	 though,	 when	 it	 comes	 to	 SPS	 or	 food	

related	 issues,	 lobbies	 from	 the	 U.S.	 are	 those	 who	 stood	 out,	 and	 most	 of	 them	

specifically	 addressed	 (sometimes	 directly	 attacked)	 the	 European	 Precautionary	

Principle	and	the	bans	imposed	by	the	EU	on	some	specific	U.S.	products.	What	clearly	

results	is	that,	for	controversial	topics	such	as	Genetically-Modified	Organisms	and	meat,	

there	 is	 a	 confrontation	 going	 on,	 between	U.S.	 regulations	 based	 on	 science	 and	 risk	

assessments,	 and	 the	 stricter	 European	 regulations,	 built	 on	 the	 premises	 of	 the	

precautionary	principle.	

	 3.3	Genetically-Modified	Organisms		

	 3.3.1	From	divergent	regulatory	approaches	to	the	WTO	trade	dispute	

	 Human	intervention	on	crops	and	animals	in	order	to	improve	growth	rates	and	

yields	 has	 always	 been	 performed	 by	 farmers	 through	 crossbreeding	 of	 plants	 and	

animals	or	hybridization.	The	 improvement	of	desires	 traits,	such	as	resistance	to	pest	

and	 diseases,	 or	 the	 infusion	 of	 specific	 nutritional	 characteristics	 through	 traditional	

methods	though,	could	prove	rather	time-consuming	and	imprecise	in	its	results.	Genetic	

engineering,	 on	 the	 contrary,	 allows	 to	 achieve	 faster	 and	 more	 accurate	 results	 by	

selecting	individual	genes	with	desirable	traits	from	one	organism	and	inserting	them	in	

another,	 sometimes	 very	 different,	 organism.	 As	 a	 result,	 not	 only	 it	 is	 possible	 to	

transfer	genes	from	one	plant	to	another,	but	also	genes	that	are	not	coming	from	plants	

can	be	used.	

	 The	 terms	 Genetically-Modified	 Organisms	 (GMOs)	 or	 Genetically-Engineered	

(GE)	 organism	 commonly	 refer	 to	 plant	 or	 animals	 for	 human	or	 animal	 consumption	
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that	are	Genetically-Modified	or	bioengineered	to	obtain	certain	desired	characteristics,	

such	as	resistance	to	pesticides	or	improvement	in	nutritional	content	(Whitman,	2000).	

Proponents	of	genetically-modified	crops	saw	the	advantage	of	these	modified	crops	as	

ensuring	 the	 adequate	 food	 supply	 vis-a-vis	 the	 significant	 growth	 of	 the	 world	

population.	Therefore,	GM	crops	were	designed	to	incorporate,	on	the	“input	side”,	either	

pest	 resistance,	 herbicide	 tolerance,	 disease	 resistance,	 drought	 resistance,	 or	 cold	

resistance	according	to	the	necessity.	On	a	further	level	of	ambition,	on	the	“output	side”,	

some	 crops	 were	 supposed	 to	 contain	 additional	 nutrients,	 pharmaceuticals,	 such	 as	

edible	vaccines	contained	in	tomatoes	and	potatoes,	while	some	genetically-engineered	

plants	were	 supposed	 to	 eliminate	 heavy	metals	 soil	 pollution	 (Whitman,	 2000).	 As	 a	

product,	 genetically-modified	 crops	 became	 available	 for	 commerce	 in	 the	mid-1990s	

and	American	farmers	soon	adopted	them,	especially	soybean,	corn,	and	cotton,	with	the	

aim	 of	 reducing	 production	 costs	 and	 increase	 yields	 (Cowan,	 2011).	 Most	 of	 the	

cultivation	of	GM	crops	was	concentrated	in	the	U.S.,	with	roughly	45%	of	global	acreage	

in	2010,	 followed	by	Brazil,	Argentina,	 India,	 and	Canada.	Most	of	 the	acreage	globally	

consisted	in	soybeans,	corn,	cotton,	and	canola.		

	 The	U.S.	is	the	largest	 	producer	of	 	Genetically-Modified	crops	in	the	world	and	

hosts	 the	 major	 companies	 of	 seed	 producers.	 When	 the	 discussion	 on	 regulating		

biotechnology	started	in	the	late	1980s,	the	regulatory	effort	was	directed	to	regulate	the	

product	rather	than	the	process	(Dudek,	2014:112).	This	led	to	considering	Genetically-

Modified	products	to	be	the	same	as	non-Genetically-Modified	products.	Therefore,	there	

was	no	distinct	regulatory	regime	for	GMOs,	which	ended	up	being	subject	to	the	same	

rules	 as	 conventional	 products,	 establishing	 what	 is	 today	 called	 “substantial	

equivalence”	(Gernstetter,	Mehling,	Eberle	and	Salés,	2013).	In	addition,	the	U.S.	adopted	

a	“preventive	approach”,	which	focused	on	actual	rather	than	possible	risks.	As	a	result,	

since	the	adoption	of	the	1986	Coordinated	Framework	for	Regulation	of	Biotechnology,	

no	new	laws	were	introduced	for	the	regulations	of	GMOs.	Furthermore,	in	the	U.S.	there	

was	 not	 mandatory	 pre-market	 testing	 for	 GMOs	 producers	 and	 no	 application	 for	

marketing	GM	products	has	been	rejected	so	far	(Dudek,	2014:113).		

	 By	2010,	more	than	74	varieties	of	Genetically-Modified	crops	were	approved	for	

commercial	use	and	the	U.S.	Department	of	Agriculture	estimated	that	93	percent	of	all	
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U.S.	 soybean	 and	 cotton,	 and	 86	 percent	 of	 all	 corn	 acres	 were	 cultivated	 with	 GM	

varieties,	 mostly	 with	 the	 traits	 of	 pest	 resistance	 and	 herbicide	 resistance	 (Cowan,	

2011).	As	a	result,	there	is	the	paradoxical	situation	of	having	few	Genetically-Modified	

whole	fruits	and	vegetables	in	commerce,	while	highly	processed	food,	such	as	breakfast	

cereals	 and	 vegetable	 oils,	 most	 likely	 contains	 a	 percentage	 of	 Genetically-Modified	

ingredients.	This	is	especially	true	when	considering	that	the	spread	of	soybean	and	corn	

derivatives	as	food	additives	in	the	U.S.	food	production	guarantees	that	virtually	every	

American	 citizen	 has	 been	 in	 contact	 with	 Genetically-Modified	 products	 (Whitman,	

2000).	According	to	a	2011	report	of	the	Congressional	Research	Service	on	agricultural	

biotechnology,	 an	 estimated	 60	 to	 70	 percent	 of	 all	 processed	 food	 in	 the	 U.S.	 likely	

contains	some	percentage	of	Genetically-Modified	material.	

	 Food	 ingredients	 based	 on	 soybeans	 include	 oil,	 flour,	 lecithin,	 and	 protein	

extracts,	 while	 ingredients	 based	 on	 corn	 include	 corn	 syrup,	 widely	 used	 in	 many	

processed	foods,	and	corn	meal.	Canola	oil	can	be	found	in	cooking	oils,	salad	dressings,	

snack	 food,	 any	many	other	 supermarket	 items.	Regarding	 the	human	 consumption	of	

Genetically-Engineered	 animals,	 the	 only	 case	 approved	 by	 FDA	 was	 the	 Genetically-

Modified	salmon	called	AquAdvantage,	which	was	engineered	to	grow	faster	and	reach	

the	market	 before	 natural	 salmon	 (Fagan,	 Antoniou	 and	 Robinson,	 2014).	 Apart	 from	

this	case,	no	other	Genetically-Engineered	animals	are	approved	for	human	consumption	

in	 the	 U.S.,	 but	 Genetically-Modified	material	 can	 still	 be	 found	 in	 cheese,	while	 diary	

products	might	come	from	milk	containing	Genetically-Engineered	Bovine	Somatotropin	

(BST),	an	animal	drug	used	to	increase	milk	production	in	diary	cows	(Cowan,	2011).		

	 In	 general,	 biotechnology	 regulations	 in	 the	 U.S.	 do	 not	 require	 to	 make	 a	

distinction	in	supermarkets	or	to	differently	label	GM	crops	or	foods,	as	long	as	they	are	

regarded	 substantially	 equivalent	 to	 conventionally	 produced	 crops	 or	 foods.	 Labeling	

though,	 recently	 became	 a	 contentious	 issue	 in	 the	 U.S.,	 with	 agribusiness	 industries	

supporting	voluntary	 labeling,	 influenced	by	free	market	demands,	on	one	side.	On	the	

other	side,	consumer	 interest	groups	demand	mandatory	 labeling,	 for	people’s	right	 to	

know	what	they	are	buying	and	eating,	and	to	contrast	industry’s	unreliability	with	food	

safety	 rules	 compliance.	 The	 Food	 and	 Drug	 Administration	 (FDA)	 position	 on	 the	

subject	 implies	 food	 labeling	 only	 for	 food	 additives,	 and	 not	 whole	 foods	 or	 food	



�111

products	 that	 are	 considered	 “GRAS”,	 Generally	 Recognized	 As	 Safe	 (Whitman,	 2000),		

therefore	 not	 subject	 to	 stricter	 labeling.	 Strikingly,	 the	 position	 of	 U.S.	 officials	 and	

corporate	 industries	 is	not	 the	same	as	 the	American	public’s.	A	2013	HuffPost	survey	

found	out	that	82	percent	of	the	American	people	thought	that	GM	products	should	be	

labeled,	while	according	to	a	2009	CBS	News	survey,	the	majority	of	Americans	did	not	

want	to	buy	GM	food	(Sierra	Club,	2013).	

	 In	 the	 European	 Union,	 the	 situation	 is	 completely	 different.	 The	 cultivation	 of	

GMOs	 is	 very	 limited	 both	 in	 terms	 of	 acres	 extension	 and	 variety	 of	 crops,	with	 only			

two	 products	 currently	 authorized,	 the	 MON810	 insect-resistant	 maize,	 whose	

cultivation	areas	occupies	only	1,5%	of	the	total	area	devoted	to	the	cultivation	of	maize	

in	the	EU,	and	the	BASF	Amflora	starch	potato	(Sierra	Club,	2013).	The	primary	Member	

State	for	GMOs	cultivation	is	Spain,	followed	by	Portugal,	Czech	Republic,	Romania,	and	

Slovakia	(European	Commission,	2015x).	In	a	completely	opposite	perspective	compared	

to	the	U.S.,	the	regulatory	focus	sought	to	regulate	the	producing	process	rather	than	the	

product,	 therefore	 Genetically-Modified	 products	 are	 regarded	 as	 distinct	 from	

conventional	products.	While	U.S.	regulations	do	not	make	any	distinction	between	GM	

and	 conventional	 products,	 the	 EU	 has	 traditionally	 had	 stricter	 regulations	 for	 the	

cultivation,	 importation,	 and	marketing	of	Genetically-Modified	Organisms.	As	a	 result,	

specific	 regulations	 were	 created	 to	 address	 GM	 products	 and	 products	 whose	

production	 involved	 the	 use	 of	 GMOs	 (Dudek,	 2014:113).	 The	 approach	 of	 the	 EU	

towards	GMOs	was	of	precaution,	taking	into	consideration	the	probable	rather	than	the	

actual	 risks	 for	 consumers,	 animal	 health,	 and	 the	 environment.	 This	 led	 to	 GMOs	

regulations	being	 largely	 regarded	as	 “sound	public	health	policymaking”	 (Sierra	Club,	

2013:12).	When	asked	about	European	GMOs	regulations	 in	TTIP	negotiations,	 former	

European	Commission	President	José	Barroso	replied:	“These	negotiations	are	not	about	

compromising	the	health	of	our	consumers	for	commercial	gains”	(Sierra	Club,	2013:12).		

	 Public	 resistance	 to	 GMOs	 cultivation	 has	 increased	 in	 recent	 years,	 as	

demonstrated	 by	 the	 low	 number	 of	 authorizations	 for	 cultivation	 and	 the	 safeguard	

clauses	introduced	by	some	Member	States	to	prevent	the	placing	on	the	market	and	use	

on	 their	 territory	 of	 GM	 crops	 that	 were	 authorized	 at	 the	 EU	 level	 (European	

Commission,	2015x).	Moreover,	in	February	2014,	many	Member	States	opposed	to	the	
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authorization	of		maize	1507,	reversing	the	voting	patterns	seen	for	food	and	feed	GMOs	

until	that	moment.	Until	2014,	the	trend	consisted	in	the	absence	of	qualified	majority	in	

favor	or	against	 the	draft	decision	 in	 the	Appeal	Committee,	which	was	defined	as	 “no	

opinion”,	as	in	the	cases	of	the	Amphora	potato	and	the	Bt11	maize.	Such	a	trend	seemed	

consistent,	 regardless	 the	 authorization	 was	 for	 cultivation,	 food	 and	 feed,	 or	 other	

purposes	(European	Commission,	2015x).		

	 Traditionally,	 the	EU	has	 had	 far	 stricter	 regulations	 on	biotechnology	 than	 the	

U.S.,	and	these	are	based	on	the	precautionary	principle,	which	requires	the	assessment	

of	 each	 food’s	 safety	 before	 market	 approval.	 As	 confirmation	 of	 this	 preventive	

approach,	only	two	other	GMOs	have	been	authorized	for	cultivation	in	the	EU,	two	types	

of	carnation	flowers	for	ornamental	use.	At	this	point,	a	differentiation	needs	to	be	done	

between	approval	of	GMOs	for	commercial	planting	in	the	EU	and	approval	of	GMOs	for	

commercial	marketing	as	food	and	feed.	While	there	is	a	consistent	opposition	to	GMOs	

cultivation	 by	 various	 Members	 States,	 such	 as	 Austria,	 Germany,	 and	 France,	 which	

refused	to	allow	the	planting	of	GM	crops	in	their	territories,	even	though	the	GM	crops	

had	 been	 formally	 authorized	 by	 the	 European	 Commission,	 many	 GM	 products	 for	

commercial	use	were	initially	approved	for	selling	in	the	European	market.	

	 After	 an	 initial	 relatively	 liberal	 attitude	 towards	 GM	 products	 for	 marketing,	

opposition	 from	 some	 Member	 States,	 whose	 citizens	 strongly	 resisted	 GM	 products,	

forced	the	European	Commission	to	institute	a	de	facto	moratorium	on	imports	of	GMOs,	

which	 lasted	 until	 2004.	 This	 coincided	 with	 a	 complete	 rethinking	 of	 food	 safety	

policies,	 in	order	to	rebuild	consumer	confidence	in	Europeans	food	safety	regulations.	

The	combination	of	consumer	resistance,	concerned	for	food	safety	and	environmental	

issues,	the	fact	that	even	producers	and	sellers	of	food	were	making	their	avoidance	of	

GMOs	a	selling	point,	and	the	precautionary	principle	as	regulatory	approach,	resulted	in	

a	cautious	political	attitude	towards	Genetically-Modified	products.	After	the	end	of	the	

moratorium,	more	than	50	GM	plants	for	food	and	feed	have	been	approved	for	selling	in	

the	 European	 market	 (European	 Commission,	 2015x).	 However,	 every	 food	 product	

containing	 or	 deriving	 from	 Genetically-Engineered	 material	 requires	 mandatory	

labeling	under	EU	laws	and	ends	up	in	a	public	register	for	authorized	GMOs	(Vandana,	

Debbie	&	Lockhart,	n.d.).	
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	 Nevertheless,	 contrasting	 the	 situation	 for	 GM	 crops	 and	 food,	 a	 substantial	

market	 for	 Genetically-Modified	 feed	 exists	 in	 the	 EU,	 especially	 for	 compound	 feed,	

which	is	a	high	protein	mixture	feed	mainly	composed	of	soy	for	farm	animals.	The	EU	

imports	most	of	its	animal	feed	around	70	percent	of	the	total	and	it	is	purchased	from	

countries	where	 the	 cultivation	of	 soybean	and	 soya	meal	 are	predominantly	of	GMOs	

(European	 Commission,	 2015x).	 Due	 to	 GM	 soymeal	 availability,	 low	 price,	 and	

competitiveness,	GMOs	are	widely	used	in	the	compound	feed	imported	by	the	EU.	This,	

however,	does	not	affect	voting	patterns	systematically	leading	to	“no	opinion"	on	GMOs	

when	it	comes	to	authorize	GM	food	and	feed	in	the	EU	(European	Commission,	2015x).	

	 According	to	the	Global	Citizens	Report	on	the	state	of	GMOs	(n.d.),	when	GMOs	

were	 first	 introduced	 in	Europe	during	 the	 late	1990s,	 the	vast	majority	of	 consumers	

rejected	 them,	 with	 95	 percent	 of	 Europeans	 demanding	 for	 labeling	 and	 65	 percent	

contrary	 to	 have	 GMOs	 in	 their	 food	 at	 all.	 A	 special	 Eurobarometer	 survey	 on	

biotechnology	showed	that	EU	citizens	did	not	see	benefits	in	Genetically-Modified	food,	

considered	them	as	likely	unsafe	or	harmful,	and	were	not	favorable	to	the	development	

of	 GM	 foods	 (European	 Commission,	 2015x).	 Such	 a	 strong	 public	 opposition,	 and	

subsequent	prudent	approach	to	the	GMOs	displayed	by	the	European	Commission,	have	

been	explained	with	the	drop	in	consumer	confidence	caused	by	the	major	food	crises	in	

the	 late	 1990s	 (Whitman,	 2000).	 As	 already	 mentioned,	 the	 Bovine	 Spongiform	

Encephalopathy	(BSE)	 “Mad	Cow”	case	 in	Great	Britain	was	one	of	 the	 triggers	 for	 the	

stricter	approach	to	risk	regulations	by	European	authorities,	and	seriously	undermined	

consumer	confidence	in	the	safety	of	EU	food	supply	system.	

	 In	addition	to	the	historical	divergence	of	GMOs	regulations	between	the	EU	and	

the	U.S.,	 the	EU	ban	on	 the	 imports	of	GM	products	has	 led	 to	 a	 serious	 trade	dispute	

within	the	World	Trade	Organization,	 lasting	from	2004	to	2006.	The	complaint	before	

the	WTO	was	initiated	in	2003	by	the	U.S.,	Canada,	and	Argentina,	challenging	the	EU’s	

de	 facto	 moratorium	 on	 approval	 of	 agricultural	 products	 derived	 from	 modern	

biotechnology,	as	well	as	marketing	prohibitions	issued	by	European	individual	Member	

States	on	already	approved	GM	products.	The	complainant,	namely	the	U.S.	agricultural	

interests,	contended	that	the	moratorium	not	only	affected	agricultural	and	food	exports	
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to	the	EU,	but	was	also	fueling	unnecessary	concerns	over	GMOs’	safety	at	a	global	scale.	

In	 addition,	 the	 U.S.	 and	 its	 allies	 accused	 the	 EU	 of	 violating	 WTO	 rules	 with	 its	

moratorium,	 stating	 that	 the	 actions	 a	 country	 operates	 to	 protect	 health	 and	 the	

environment	 must	 be	 scientifically	 based.	 The	 complainants	 then	 lamented	 that	 a	

number	of	EU	Member	States	was	maintaining	national	marketing	and	import	bans	on	

biotechnology	products,	 even	 though	 those	had	already	been	approved	 for	 import	and	

marketing	 in	 the	whole	EU.	The	WTO	composed	a	panel	 in	March	2004	to	address	 the	

case.	 Although	 the	 EU	 had	 effectively	 lifted	 the	 moratorium	 in	 May	 2004,	 the	 U.S.,	

Canada,	 and	 Argentina	went	 on	 pursuing	 the	 case,	 in	 part	 because	 of	 the	 behavior	 of	

European	Member	States	continuing	to	refuse	to	accept	authorized	GM	varieties	on	their	

territory.	

	 The	 existence	 of	 the	 EU	 moratorium	 was	 finally	 acknowledged	 in	 the	 WTO	

dispute	 panel	 Interim	 Report	 in	 February	 2006,	 which	 also	 ruled	 that	 six	 European	

Member	States 	were	violating	WTO	rules	with	their	bans	on	EU	approved	GM	crops,	and	5

that	 the	EU	had	 failed	 in	 its	 assurances	 that	 approval	procedures	would	be	 conducted	

without	undue	delay	(WTO,	2008).	The	WTO	panel	ruled	against	the	EU,	stating	that	 it	

was	necessary	to	provide	scientific	evidence	of	the	GMOs	potential	harmful	effects.	The	

EU,	 on	 its	 side,	 defended	 its	 right	 to	 operate	 in	 accordance	 with	 the	 precautionary	

principle.	 The	 dispute	 panel	 ruling	 also	 dismissed	 several	 U.S.	 claims,	 and	 did	 not	

address	 directly	 the	 issues	 as	whether	 GM	products	were	 safe	 or	 not,	 or	whether	 the	

moratorium	 on	GM	 approvals	 continued	 its	 existence,	 although	 considering	 individual	

bans	 of	 EU	 Member	 States	 illegal	 (Cowan,	 2011).	 The	 EU	 had	 initially	 agreed	 on	 a	

deadline	 in	November	2007	for	complying	with	the	WTO	panel	ruling.	Subsequently,	 it	

was	extended	to	January	2008,	but	it	was	still	missed	in	large	measure,	partially	due	to	

those	Member	 States	 operating	 their	 own	 bans	 on	GM	 crops.	 On	 its	 side,	 the	U.S.	 had	

temporarily	suspended	WTO	sanctions,	but	its	agricultural	 interests	are	still	concerned	

about	 the	discriminating	EU	rules	 for	 labeling	and	 tracing	of	GM	products.	Until	2013,	

according	 to	 the	 2014	USTR	Report	 on	 SPS	measures,	 68	 applications	 for	 approval	 of	

import,	 renewal,	 and	 cultivation	 remained	 pending	 in	 the	 EU	 approval	 system	 (USTR,	

2014b).	 The	 U.S.,	 on	 its	 side,	 continues	 to	 press	 the	 EU	 for	 improving	 its	 regulatory	

system	for	the	advantage	of	U.S.	trade	in	agricultural		GM	products.	Surely	though,	such	a	

 Austria, France, Germany, Greece, Italy, and Luxembourg. (Cowan, 2011 )5
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dispute	 continues	 to	 be	 a	 contentious	 issue	 between	 the	 EU	 and	 the	U.S.	 also	 in	 TTIP	

negotiations,	making	GMOs	one	of	the	most	highly	politicized	and	economically	sensitive	

topics.		

	 Both	 the	 EU	 and	 the	U.S.	 claimed	 that	 the	WTO’s	 SPS	Agreement	would	 be	 the	

basis	of	SPS	measures	 in	TTIP	and	that	negotiations	would	attempt	 to	go	beyond	that,	

trying	to	create	a	“SPS-plus”	chapter,	with	requirements	for	each	side	SPS’s	measures	to	

be	 “based	on	 science	and	 international	 standards	or	 scientific	 risk	assessments”,	 to	be	

applied	 only	 “to	 the	 extent	 necessary	 to	 protect	 human,	 animal,	 or	 plant	 life	 or	

health”	(HLWG,	2013:4).	At	the	same	time,	EU	officials	stated	that	the	EU	will	not	modify	

its	 position	on	GMOs	 in	TTIP	negotiations,	 and	 that	 the	European	public	 supports	 the	

EU’s	 cautious	 approach	 towards	GM	products.	Members	of	 the	Directorate	General	 for	

Health	and	Food	Safety	(DG	SANTE),	in	charge	of	GMOs	regulations,	stated	that	they	are	

doubtful	that	the	European	regulations	on	GMOs	would	be	part	of	the	final	agreement.	

On	their	side,	U.S.	officials	made	clear	repeatedly	that	the	European	barriers	related	to	

biotechnology	were	“high	priority”	to	the	U.S.	Trade	Representative	(Dudek,	2014:118).	

While	it	seems	that	American	producers	of	GMOs	have	given	up	the	aim	of	expanding	the	

selling	of	GM	crops	for	cultivation	in	Europe,	the	U.S.	still	sees	exports	of	GMOs	to	Europe	

as	an	issue	of	concern	and	is	demanding	a	resolution	since	the	EU	ban	on	U.S	exports	of	

GMOs.	 While	 each	 side	 seemed	 determined	 to	 improve	 dialogue	 and	 cooperation	 on	

addressing	 bilateral	 SPS	 issues,	 GMOs	 appeared	 to	 be	 an	 area	 where	 an	 ambitious	

outcome	for	both	parties	might	be	far	too	challenging	to	achieve.	

	 3.3.2	GMOs	regulations	in	the	European	Union	

	 When	the	EU	established	a	legal	framework	on	modern	biotechnology,	it	focused	

on	ensuring	that	the	development	of	Genetically-Modified	Organisms	took	place	in	safe	

conditions	and	 in	accordance	with	 the	precautionary	principle.	The	European	position	

on	 Genetically-Modified	 products	 assumed	 that	 lack	 of	 scientific	 certainty	 about	 the	

safety	of	GM	products	indicated	their	hazardousness	or	danger	to	human	health	or	the	

environment.	This	 resulted	 in	 the	application	of	 the	precautionary	principle	and	much	

stricter	 GMOs	 regulations	 than	 the	 U.S.	 (Fung,	 2014).	 The	 comprehensive	 legal	

framework	 was	 put	 in	 place	 for	 the	 authorization,	 traceability,	 and	 labeling	 of	
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Genetically-Modified	Organisms.	The	main	objectives	were	protecting	human	and	animal	

health,	 and	 the	 environment,	 through	 the	 introduction	 of	 safety	 assessments	 of	 the	

highest	 possible	 standards	 before	 placing	 any	 Genetically-Modified	 Organism	 on	 the	

market,	establishing	harmonized	procedures	 for	risk	assessments	and	authorization	of	

GMOs,	 and	 ensuring	 clear	 labeling	 of	 GMOs	 on	 the	 market,	 to	 allow	 consumers	 and	

producers	to	make	an	informed	choice	(Health	and	Food	Safety,	n.d.).	Last,	but	not	least,	

ensuring	GMOs	traceability	once	they	were	placed	on	the	market.	

	 The	main	blocks	composing	the	legal	framework	for	the	regulation	of	GMOs	in	the	

EU	are	Regulation	(EC)	1829/2003	on	Genetically-Modified	food	and	feed,	which	covers	

food,	food	ingredients,	and	feed	containing,	consisting	of,	or	produced	from	Genetically-

Modified	Organisms,	Directive	2001/18/EC	on	 the	deliberate	 release	of	GMOs	 into	 the	

environment,	which	covers	GMOs	for	uses	other	than	food	and	feed,	such	as	cultivation,	

and	Regulation	(EC)	1830/2003	concerning	the	traceability	and	labeling	of	Genetically-

Modified	 Organisms	 and	 the	 traceability	 of	 food	 and	 feed	 products	 produced	 from	

Genetically-Modified	 Organisms.	 Other	 important	 pieces	 of	 legislation	 are	 Directive	

2009/41/EC	on	the	contained	use	of	Genetically-Modified	micro-organisms,	Regulation	

(EC)	1946/2003	on	 transboundary	movements	of	GMOs	and	Directive	 (EU)	2015/412	

amending	 Directive	 2001/18/EC	 as	 regards	 the	 possibility	 for	 the	 Member	 States	 to	

restrict	or	prohibit	the	cultivation	of	GMOs	in	their	territory	(Gernstetter	et	al.,	2013).	

	 When	a	 company	wants	 to	place	a	GM	product	on	 the	European	market,	 this	 is	

subject	to	an	authorization	procedure	that	must	comply	with	requirements	established	

in	 Directive	 2001/18/EC,	 in	 accordance	 with	 the	 precautionary	 principle,	 and	 with	

specific	 requirements	 of	 Regulation	 (EC)	 1829/2003.	 Both	 legislative	 acts	 set	 out	

authorization	procedures	with	the	objective	of	making	sure	that	the	products	that	apply	

for	marketing	 do	 not	 pose	 any	 risk	 to	 human	 or	 animal	 health	 and	 the	 environment.	

Therefore,	 any	 applicant	 for	 GMO	 authorization	 must	 submit	 a	 dossier	 containing	

experimental	 data	 and	 an	 extensive	 risk	 assessment,	 which	 is	 the	 center	 of	 the	

procedure	 (European	 Commission,	 2015x).	 Depending	 on	 the	 kind	 of	 authorization	

requested,	 whether	 it	 is	 for	 cultivation	 or	 for	 food	 and	 feed	 use,	 the	 authorization	

process	might	be	carried	out	by	Member	States	or	at	the	EU	level,	although	even	in	the	
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latter	case	it	still	needs	to	be	sent	to	the	competent	national	authorities	of	the	Member	

State	involved.	

	 In	 case	 the	 application	 covers	 only	 cultivation	 of	 GMOs,	 the	 procedure	 under	

Directive	 2001/18/EC	 applies,	 therefore	 the	 applicant	 must	 apply	 to	 the	 competent	

authority	of	the	Member	State	where	the	GM	products	will	be	initially	marketed,	which	

will	prepare	an	assessment	report.	Should	another	Member	State	make	an	objection	to	

the	findings	of	this	report,	the	application	would	be	referred	to	the	European	Food	Safety	

Authority	(EFSA).	When	the	authorization	is	sought	for	food	and	feed	and	for	cultivation,	

the	applicant	must	submit	a	single	application	and,	under	Regulation	(EC)	1829/2003,	

the	process	is	carried	out	by	the	EU.	The	legislation	gives	the	responsibility	for	the	risk	

assessment	 to	 the	 EFSA,	 in	 cooperation	with	Member	 States’	 scientific	 bodies.	 In	 this	

case,	the	role	of	the	national	competent	authority	that	receives	the	application	is	limited	

to	make	 it	 available	 to	 the	EFSA.	 If	 the	 application	 should	 also	 cover	 cultivation,	EFSA	

would	 delegate	 the	 environmental	 risk	 assessment	 to	 a	 Member	 State,	 whose	 report	

would	then	be	taken	into	account	within	the	single	authorization	procedure	(Gernstetter	

et	al.,	2013).	

	 From	a	legal	point	of	view,	decisions	to	authorize	GMOs	in	the	EU	take	the	form	of	

Implementing	 Acts	 adopted	 by	 the	 European	 Commission,	 which	 therefore	 plays	 a	

decisive	 role	 in	 the	 process.	 Nevertheless,	 Member	 States	 are	 also	 involved	 in	 the	

authorization	 procedure.	 Once	 the	 European	 Commission	 has	 drawn	 a	 draft	 decision	

based	 on	 the	 EFSA’s	 findings,	 it	 is	 submitted	 to	 the	 Standing	 Committee	 on	 the	 Food	

Chain	and	Animal	Health,	which	is	composed	by	representatives	of	Member	States.	If	the	

Committee	 accepts	 the	 proposal,	 it	 is	 then	 adopted	 by	 the	 Commission.	 In	 case	 the	

proposal	 is	 not	 accepted,	 the	 Commission	 submits	 it	 to	 the	 Council	 of	 Agricultural	

Ministers	and	 informs	the	Parliament.	The	Council,	acting	by	qualified	majority,	has	an	

established	period	of	time	to	reach	an	agreement.	In	case	no	qualified	majority	in	favor	

of	or	against	the	draft	decision	is	reached,	the	result	is	“no	opinion”	and	the	Commission	

adopt	its	proposal.		

	 If	the	authorization	is	issued,	it	is	valid	throughout	the	EU,	lasts	for	ten	years	and	

it	is	renewable.	Under	Directive	2001/18/EC,	Member	States	have	still	the	possibility	to	
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temporarily	 restrict	 or	 prohibit	 the	 use	 or	 the	 sale	 of	 the	 authorized	 GMO	 on	 their	

territory.	The	request	must	be	justified	by	risks	to	human	health	or	the	environment,	as	a	

result	 of	 new	 or	 additional	 information	 made	 available	 since	 the	 authorization	 was	

granted	 (Gernstetter	 et	 al.,	 2013).	 The	 Commission	 makes	 a	 decision	 on	 the	 issue	

through	the	regulatory	procedure	previously	described.	Under	the	recent	Directive	(EU)	

2015/412,	the	grounds	on	which	Member	States	could	restrict	or	prohibit	the	cultivation	

of	authorized	GMOs	have	been	extended,	allowing	Member	State	to	apply	for	restriction	

even	 during	 the	 application	 procedure.	 A	 Member	 State	 might	 invoke	 the	 Safeguard	

Clause	 and	 ask	 to	 amend	 the	 geographical	 scope	 of	 the	 application,	 thus	 excluding	 its	

territory	partially	or	entirely.	In	addition,	the	grounds	on	which	Member	States	could	ask	

for	 restriction	 or	 prohibition	 of	 an	 authorized	 GMO	 on	 their	 territory	 have	 been	

extended	beyond	those	assessed	by	EFSA	risk	assessments,	including	environmental	or	

agricultural	 policy	 objectives,	 land	 use,	 coexistence,	 socio-economic	 impacts,	 or	 public	

policy	(European	Commission,	2015aal).		

	 Such	a	provision	applies	both	to	future	authorizations	and	to	already	authorized	

GMOs.	However,	it	only	applies	to	GMOs	for	cultivation,	and	not	GM	food	and	feed,	which	

represent	 the	 majority	 of	 GMOs	 authorizations	 granted	 in	 Europe.	 In	 light	 of	 this	

consideration,	 in	 April	 2015,	 the	 European	 Commission	 proposed	 a	 review	 to	 the	

decision-making	 process	 for	 authorizing	 GMOs	 to	 allow	 Member	 States	 to	 restrict	 or	

prohibit	the	use	of	authorized	GMOs	for	food	and	feed	on	part	or	all	of	their	territory,	for	

reasons	other	than	risks	for	human	or	animal	health	and	the	environment.	Such	a	review	

not	only	mirrors	and	complements	the	rights	already	given	to	Member	States	regarding	

GMOs	for	cultivation	in	the	2015	Directive,	but	would	also	cover	a	much	greater	number	

of	 granted	 authorizations,	 namely	 those	 for	 food	 and	 feed.	 According	 to	 the	 European	

Commission,	 any	Member	 State	wishing	 to	 take	 advantage	 of	 this	 option	will	 have	 to	

“provide	justification	for	that	specific	case,	taking	into	account	the	GMO	in	question,	the	

type	 of	 measure	 envisaged,	 and	 the	 specific	 circumstances	 present	 at	 national	 or	

regional	 level	 that	constitute	 the	grounds	 for	such	an	opt-out”	 (European	Commission,	

2015x:7).		

	 In	a	Directive	issued	in	2001,	the	European	Council	declared	that	the	protection	

of	 human	 health	 and	 the	 environment	 required	 the	 application	 of	 the	 precautionary	
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principle	to	the	regulation	of	GM	products.	It	also	required	precise	wording	for	labeling	

and	 the	 establishment	 of	 monitoring	 procedures	 and	 pre-release	 notifications	 to	

national	competent	authorities	(Fung,	2014).	According	to	Regulation	(EC)	1829/2003,	

labeling	of	GMOs	and	products	for	food	use	that	contain,	consist	of,	or	are	produced	from	

GMOs	 is	mandatory,	when	 they	 are	 present	 in	 a	 portion	higher	 than	0,9%	of	 the	 food	

ingredients	considered	individually,	or	 food	composed	of	a	single	 ingredient.	The	same	

proportion	applies	to	GM-derived	animal	feed.	In	case	of	packaged	GM	products,	the	list	

of	 ingredients	 must	 indicate	 the	 presence	 of	 either	 Genetically-Modified	 or	 produced	

from	 Genetically-Modified	 Organisms.	 If	 the	 products	 are	 without	 packaging,	 the	

presence	of	GMOs	must	be	signaled	and	displayed	in	proximity	to	the	product.	In	case	of	

a	proportion	that	is	less	than	0,9%,	labeling	is	not	required,	provided	that	the	presence	

of	the	GM	material	is	“adventitious	or	technically	unavoidable”,	as	established	in	Article	

21	of	Directive	2001/18/EC.	In	the	EU,	there	also	the	voluntary	option	of	GM-free	labels,	

to	point	 out	 the	measures	 taken	by	 the	producers	 to	 avoid	 the	presence	or	 the	use	of	

GMOs	in	their	products.	

	 Requirements	 for	 the	 traceability	of	GMOs	at	each	stage	of	 the	supply	chain	are	

set	in	Regulation	(EC)	1830/2003,	which	also	sets	monitoring	and	labeling	of	potential	

harmful	 effects	 on	 human	 health	 and	 the	 environment.	 Traceability	 is	 what	 makes	

labeling	 of	 GMOs	 possible,	 since	 it	 allows	 for	 close	 monitoring	 of	 possible	 effects	 on	

human	health	and	the	environment.	If	an	unexpected	risk	to	health	or	the	environment	

is	 detected,	 it	 can	 allow	 to	 withdraw	 the	 products.	 Traceability	 is	 possible	 when	 all	

operators	involved	in	the	production	and	marketing	of	GM	products	are	able	to	identify	

who	 is	 next	 in	 the	 supply	 chain	 and	 when	 producers	 are	 able	 to	 provide	 detailed	

information	 to	 their	 customers.	 Therefore,	 for	 a	 period	 of	 five	 years	 after	 every	

transaction	within	the	supply	chain,	every	operator	is	required	to	keep	a	record	of	this	

information	and	be	able	to	identify	their	suppliers	and	those	to	whom	they	supplied.	In	

implementation	of	Directive	2001/18/EC,	the	EU	established	a	register	of	authorized	GM	

food	and	feed	and	GM	products	withdrawn	from	the	market.	

	 In	 general,	 food	 safety	 in	 the	 EU	 is	 managed	 by	 the	 European	 Food	 Safety	

Authority	 (EFSA),	 which	was	 created	 by	 Directorate	 General	 for	 Food	 and	 Safety	 (DG	

SANTE)	 in	 2002	 as	 consequence	 of	 a	 series	 of	 food	 crises	 in	 the	 late	 1990s,	 the	most	
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famous	 of	 which	 has	 been	 the	 Bovine	 Spongiform	 Encephalopathy	 (BSE)	 “Mad	 Cow”	

disease	 (EFSA,	 n.d.).	 EFSA	 is	 an	 European	 agency	 funded	 by	 the	 EU,	 that	 operates	

independently	 of	 European	 institutions	 and	 Member	 States.	 It	 is	 responsible	 for	 risk	

assessments	 on	 food	 and	 feed	 safety,	 including	 GMOs,	 animal	 health	 and	 welfare,	

nutrition,	and	plant	health	and	protection.	 It	works	as	a	source	of	scientific	advice	and	

communication	on	risks	associated	with	the	food	chain.	EFSA	was	legally	established	as	

an	independent	agency	responsible	for	scientific	advice	by	the	EU,	under	the	Regulation	

(EC)	178/2002,	which	laid	down	the	general	principles	of	food	and	feed	law	and	set	out	

an	 overarching	 framework	 for	 the	 development	 of	 food	 and	 feed	 legislation	 both	 at	

Union	and	national	levels.	The	regulation	covers	decision	making	in	matters	of	food	and	

feed	 safety,	 at	 all	 stages	of	 food	and	 feed	production	 and	distribution,	with	 the	 aim	 to	

ensure	 high	 level	 protection	 of	 European	 consumers,	 while	 ensuring	 the	 effective	

functioning	of	the	internal	market	(General	Food	Law,	2015).	

	 In	 regard	 to	 GMOs,	 EFSA’s	 role	 is	 defined	 by	 Regulation	 (EC)	 1829/2003	 and	

Directive	2001/18/EC,	and	its	core	task	is	to	perform	independent	assessments	on	the	

possible	 risks	 of	 GMOs	 to	 human	 and	 animal	 health	 and	 the	 environment,	 namely	

providing	 scientific	 advice	 to	 competent	 authorities.	 The	 agency,	 in	 fact,	 does	 not	

authorize	GMOs,	 since	 such	 role	 is	 covered	by	 the	European	Commission	and	Member	

States.	 EFSA’s	 assessments	 are	 carried	 out	 by	 the	 GMO	 panel,	 which	 is	 formed	 by	

independent	 scientific	 experts	 with	 the	 support	 of	 specialized	 Working	 Groups	 and	

external	experts	 in	ecology,	 toxicology,	microbiology,	and	others.	Among	 the	numerous	

tasks	performed	by	the	EFSA,	the	most	relevant	in	the	field	of	GMOs	are	the	assessment	

of	 GMOs	 applications,	 the	 renewal	 of	 authorizations,	 the	 Environmental	 Risk	

Assessments,	and	the	post-market	monitoring	of	GM	crops.	

	 Assessments	for	GM	crop's	safety,	as	in	other	areas	where	the	EFSA	evaluates	the	

safety	of	new	products	before	a	decision	for	market	authorization	is	taken,	are	based	on	

scientific	 data	 provided	 by	 applicants	 plus	 any	 other	 relevant	 scientific	 information,	

including	studies	on	human	and	animal	safety	and	on	environmental	impacts	of	the	GM	

plant.	As	the	authorization	of	GM	crops	lasts	ten	years,	if	an	applicant	wants	to	continue	

to	market	a	previously	authorized	GMO,	under	EU	 legislation	 this	must	be	assessed	by	

the	 EFSA	 before	 any	 re-authorization	 decision	 is	 taken	 by	 Member	 States.	 It	 is	 for	
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example	the	case	of	MON810	and	many	other	GM	crops,	whose	renewal	application	was	

submitted	in	2008	to	the	Panel.	EFSA	adopted	an	opinion	on	this	GM	crop,	but	also	held	a	

meeting	with	Member	 States,	 in	 order	 to	 exchange	 information	 and	 address	 concerns	

expressed	by	some	of	them	(EFSA,	2015).	

	 In	 order	 to	 identify	potential	 dangerous	 effects	 on	 the	 environment	of	 new	GM	

plants,	 any	 GM	 crop	 must	 be	 submitted	 to	 a	 comprehensive	 Environmental	 Risk	

Assessment,	 before	 it	 can	 be	 cultivated	 in	 the	 EU.	 According	 to	 the	 legal	 framework,	

applications	 for	 GM	 crops	 for	 cultivation	 must	 include	 a	 first	 environmental	 risk	

assessment,	that	has	to	be	performed	by	the	Member	State	involved,	following	the	EFSA	

guidance	 on	 the	 information	 to	 provide.	 In	 addition,	 the	 GM	 application	 has	 to	 be	

accompanied	 by	 a	 Post-Market	 Environmental	 Monitoring	 plan,	 which	 would	

demonstrate	how	 the	applicant	would	monitor	possible	 adverse	 environmental	 effects	

which	could	derive	directly	or	indirectly	from	the	GM	crop.  

	 3.3.3	GMOs	regulations	in	the	United	States	

	 The	 U.S.	 is	 currently	 the	 leading	 country	 in	 the	 production	 and	 cultivation	 of	

Genetically-Modified	crops,	with	69.5	million	hectares	planted	in	2012,	which	amounted	

to	about	41%	of	the	hectares	planted	worldwide	in	the	same	year	(Akhtar&Jones,	2014).	

The	 cultivation	 of	 GM	 crops	 in	 the	 U.S.	 represents	 “the	most	 rapid	 adoption	 of	 a	 new	

technology	 in	 the	 history	 of	 agriculture”	 (Vogel,	 2012:81),	 with	 85	 to	 95	 percent	 of	

soybeans,	 cotton,	 corn,	 and	 sugar	 beets	 produced	 from	GM	 varieties.	 Not	 surprisingly,	

most	 of	 the	 leading	 agricultural	 biotechnologies	 companies	 are	 based	 in	 the	 U.S.	

Compared	to	the	EU,	the	U.S.	adopted	a	basic	legal	and	regulatory	framework	to	address	

potential	 risks	of	 the	production	and	use	of	GMOs.	The	crucial	distinction	 from	the	EU	

consisted	in	not	creating	a	distinct	regulatory	regime	for	GMOs,	which	instead	fell	under	

the	sphere	of	 rules	governing	conventional	products.	The	basis	 for	GMOs	regulation	 in	

the	U.S.	 relied	on	 the	 assumption	 that	 “GM	plants,	 animal	 feeds,	 and	human	 foods	 are	

essentially	similar	to	conventionally-bred	plants,	feeds,	and	foods”	(Fung,	2014:	455).		

	 Nevertheless,	 the	 peculiar	 features	 of	 GMOs	 required	 the	 adoption	 of	 sub-

statutory	regulations	and	guidance	to	apply	existing	laws.	In	the	early	1980s,	the	rapid	
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growth	 of	 U.S.	 biotechnology	 sector	 led	 the	 White	 House	 Office	 of	 Science	 and	

Technology	Policy	to	adopt	the	Coordinated	Framework	for	Regulation	of	Biotechnology	

Products	 in	 1986,	 with	 the	 aim	 of	 establishing	 a	 “comprehensive	 federal	 regulatory	

policy	 for	 biotechnology	 research	 and	 products”	 (Gernstetter	 et	 al.,	 2013:35).	 The	

principal	statutes	providing	the	regulatory	authority	in	the	field	of	GM	products	are	the	

Food,	 Drug	 and	 Cosmetics	 Act,	 the	 Plant	 Protection	 Act,	 the	 Federal	 Insecticide,	

Fungicide	 and	 Rodenticide	 Act,	 the	 Public	 Health	 Service	 Act,	 the	 National	

Environmental	Protection	Act,	the	Meat	Inspection	Act,	the	Poultry	Products	Inspection	

Act,	and	the	Egg	Products	Inspection	Act.	

	 Since	 the	 regulatory	 framework	 was	 developed	 in	 a	 political	 period	 in	 which	

policy	 makers	 tended	 towards	 deregulation	 rather	 than	 restriction	 of	 environmental	

regulations,	it	was	based	on	a	general	assumption	that	biotechnology	itself	did	not	pose	

unique	 risks	 to	 human	 health	 or	 the	 environment.	 Therefore,	 it	 did	 not	 require	 an	

additional	 specific	 regulatory	 regime.	 Final	 GM	 products,	 instead	 of	 their	 production	

processes,	were	subjected	to	regulation,	according	to	their	composition	and	destination	

use.	 The	 Coordinated	 Framework	 for	 Regulation	 of	 Biotechnology	 Products	 therefore	

stated	 that	 already	 existing	 risk	 regulations	 on	 the	 health,	 safety,	 and	 environmental	

impacts	 of	 conventionally-produced	products	were	 sufficient	 to	 regulate	 also	products	

derived	from	biotechnology.	Although	the	debate	on	whether	GMOs	would	require	brand	

new	regulations	continues	to	the	present	day,	the	victorious	key	regulatory	principle	was	

that	 Genetically-Engineered	 products	 were	 regulated	 according	 to	 their	 features	 and	

unique	characteristics,	regardless	their	creation	through	biotechnology	or	conventional	

agriculture.	 Therefore,	 as	 the	 fundamental	 policy	 assumption	 of	 1986	 was	 that	 the	

biotechnology	 process	 is	 not	more	 dangerous	 to	 human	 health	 and	 environment	 than	

traditional	methods,	American	GMO	policy	demands	no	new	laws	besides	those	already	

governing	conventional	agricultural	production	(Cowan,	2011).		

	 When	 considering	 the	 U.S.	 regulatory	 system	 for	 GM	 food	 and	 authorization	

provision,	 it	 is	 important	 to	 keep	 in	 mind	 that,	 contrary	 to	 the	 EU,	 there	 is	 not	 one	

comprehensive	agency	or	statute	exclusively	dedicated	to	the	oversight	and	regulation	of	

GMOs.	 Instead,	 different	 GM	 products	 fall	 under	 different	 agencies’	 jurisdictions.	 The	

Environmental	 Protection	 Agency	 (EPA)	 establishes	 allowable	 pesticide	 residue	 levels	
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for	 GM	 food	 and	 feed	 crops,	 for	 both	 immediate	 exposure	 and	 potential	 risks	 from	

accumulated	 pesticide	 residues	 in	 time.	 The	 U.S.	 Department	 of	 Agriculture	 (USDA),	

through	 the	 Animal	 and	 Plant	 Health	 Inspection	 Service	 (APHIS),	 is	 responsible	 for	

overseeing	 the	 GM	 crop	 approval	 process,	 from	 field	 tests	 to	 commercial	 cultivation.	

Finally,	 the	 Food	 and	 Drug	 Administration	 (FDA)	 regulates	 whole	 food	 and	 additives	

safety,	 whether	 they	 are	 derived	 or	 composed	 by	 GMOs	 or	 not	 (Food&Water	 Watch,	

2014).	 Due	 to	 the	 absence	 of	 dedicated	 GMOs	 statutes	 or	 federal	 agencies	 to	 govern	

biotechnology	products,	more	than	ten	different	statutes	and	various	agency	regulations	

and	guidelines	 	cover	commercial	products,	like	food,	animal	feed,	medical	products	for	

human	 and	 animal	 use,	 pesticides,	 or	 toxic	 substances,	 regardless	 their	 production	

process	or	the	involvement	of	GMOs.		

	 The	 American	 regulatory	 process	 for	 GM	 products	 involves	 three	 different	

government	 agencies	 having	 jurisdiction	 over	 the	 subject,	 namely	 the	 Environmental	

Protection	Agency	 (EPA),	which	 evaluates	GM	plants	 for	 environmental	 safety,	 the	U.S.	

Department	of	Agriculture	(USDA),	which	evaluates	whether	or	not	 the	plant	 is	safe	 to	

grow,	and	the	Food	and	Drugs	Administration	(FDA),	which	evaluates	whether	the	plant	

is	 safe	 to	 eat.	 The	 Environmental	 Protection	 Agency	 (EPA)	 is	 broadly	 responsible	 for	

federal	environmental	policy	and	regulates	substances	that	might	be	harmful	to	human	

health	and	 the	environment,	 such	as	pesticides	and	 toxins	and	 their	allowable	 residue	

levels	in	food,	under	the	Federal	Insecticide,	Fungicide,	and	Rodenticide	Act	(FIFRA).	The	

EPA	considers	as	pesticide	“any	substance	that	prevents,	destroys,	repels	or	mitigates	a	

pest”	(Food&Water	Watch,	2014:20).	Therefore,	it	regulates	those	genetically	engineered	

into	plants,	such	as	herbicide-tolerant	crops	or	plant-incorporated	protectants,	but	not	

crops	 engineered	 to	modify	 their	 nutritional	 values.	 It	 also	 establishes	 tolerances	 and	

residue	 levels	 for	pesticides	 in	 food,	 the	 limits	 to	 the	amount	of	pesticides	 that	 can	be	

applied	during	cultivation,	and	the	limits	of	pesticides	that	remain	in	the	final	product.	

According	 to	 the	 Food	 and	 Water	 Watch	 2014	 report	 on	 GMOs,	 the	 EPA	 pesticides	

tolerances	 seem	 quite	 generous	 and	 EPA	 was	 accused	 by	 environmental	 health	

professionals	 and	 advocates	 of	 being	 deterred	 by	 agribusiness	 companies	 from	

establishing	 sufficiently	 strong	 pesticides	 limits	 (Food&Water	 Watch,	 2014).	 This	

appears	even	more	evident	when	considering	that	EPA	can	even	exempt	pesticides	from	

having	 tolerances	 limits	 if	 the	 probability	 for	 the	 substances	 to	 pose	 a	 risk	 to	 public	
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health	 is	 low.	 From	 a	 theoretical	 point	 of	 view,	 when	 a	 substance	 is	 exempted	 from	

tolerance	 limits,	 food	may	 contain	 any	 residual	 amount	of	 that	pesticide	 (Food&Water	

Watch,	2014).		

	 The	 EPA	 requires	 pesticides	 producers	 to	 obtain	 the	 registration	 of	 all	 their	

products	through	a	regulatory	process	that	ensures	the	product’s	safety	(Cowan,	2011).	

Plant	growers	must	have	a	license	for	each	pesticide	they	use	on	crops	and	must	follow	

the	instructions	on	labels	according	to	EPA’s	safety	standards.	EPA	also	verifies	growers’	

compliance	 to	 regulations	 through	 inspections	 (Whitman,	 2000).	 For	 unregistered	

pesticides	 or	 registered	 pesticides	 tested	 for	 unregistered	 use,	 the	 EPA	 reviews	 and	

grants	 experimental	 use	 permits	 for	 field	 tests.	 In	 addition,	 biotech	 companies	 must	

apply	 for	experimental	use	permit	 for	 insect-resistant	GM	crops	 if	 they	are	grown	 in	a	

field	bigger	 than	ten	acres	of	 land.	 In	case	of	experimental	use	permits,	 field	 trials	 last	

one	 year.	 The	 company	 is	 obliged	 to	 submit	 all	 scientific	 data	 to	 the	 EPA	 within	 six	

months	after	the	end	of	the	trial.	If	the	crop	is	demonstrated	to	pose	an	acceptable	risk,	

the	producer	can	apply	to	register	the	new	crop	for	market	distribution.		

	 The	U.S.	Department	of	Agriculture	(USDA)	is	responsible	for	federal	agricultural	

policy,	namely	the	regulation	of	those	products	that	do	not	fall	under	the	jurisdiction	of	

EPA,	 such	 as	 drought-tolerant	 or	 disease-tolerant	 crops,	 GM	 animal	 feed,	whole	 fruits,	

vegetables	and	grains	grown	 for	human	consumption.	 In	general,	USDA	deals	with	 the	

potential	hazards	of	the	plant	itself	under	the	Plant	Protection	Act	of	2000	(FAS,	2011).	

USDA	has	many	sections	dealing	with	GMO	food	assessing,	such	as	the	Animal	and	Plant	

Health	 Inspection	Services	(APHIS),	which	regulates	 the	 import,	 interstate	movements,	

and	 field	 testing	of	GM	plants	 or	 organisms	 that	might	 be	 considered	 as	 “plant	 pests”.	

According	to	the	Plant	Protection	Act	“plant	pests”	are	codified	as	“organisms	that	cause	

disease,	injury,	or	damage	to	plants	or	plant	products,	including	viruses,	bacteria,	fungi,	

and	 parasitic	 plants”	 (FAS,	 2011).	 GE	 crops	 that	 might	 be	 plant	 pests	 are	 defined	

“regulated	articles”	and	are	forbidden	from	being	introduced	in	the	environment	or	even	

used	in	field	tests,	unless	the	producer	obtains	APHIS	authorization.		

	 This	 can	 happen	 either	 through	 the	 permit	 process	 or	 the	 notification	 process,	

which	biotech	companies	must	enter	before	the	beginning	of	GM	field	trials.	The	permit	
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application	process	 is	a	more	or	 less	extensive	procedure,	stricter	than	the	notification	

process.	 It	 requires	 either	 an	 Environmental	 Assessment	 or	 an	 Environmental	 Impact	

Statement,	 in	order	 to	establish	whether	 the	plant	 is	dangerous	 itself	before	 the	USDA	

issues	a	permit.	 If	approved,	 it	might	 impose	restrictions	 to	planting	and	movement	of	

the	 plant	 for	 crops	 whose	 field	 trials	 are	 considered	 highly	 risky,	 e.g.	 are	 highly	

outcrossing	or	remain	on	the	ground	for	a	 long	time.	Plants	used	for	the	production	of	

pharmaceutical	 or	 industrial	 chemicals	 always	 require	 a	 permit	 process	 (FAS,	 2011).	

Under	the	permit	process,	the	applying	company	is	required	to	submit	field-test	data	to	

the	USDA	within	six	months,	to	demonstrate	that	the	GM	crop	does	not	pose	any	harm	to	

other	plant,	non-target	organisms,	and	the	environment.	The	USDA	must	then	complete	

an	Environmental	Assessment	or	an	Environmental	Impact	Statement	before	approving	

any	new	crop	release,	 including	GM	crops,	determining	whether	the	crop	might	pose	a	

threat	to	the	human	health	or	the	environment	if	cultivated.		

	 If	 there	 is	 no	 significant	 risk,	 USDA	 issues	 a	 “finding	 of	 no	 significant	

impact”	(FONSI)	and	the	company	is	allowed	to	conduct	field	trials.	In	case	the	field	trial	

does	not	reveal	significant	risks,	the	company	can	then	petition	USDA	for	obtaining	“non-

regulated	 status”	 for	 the	 GM	 crop,	 which	 would	 allow	 the	 crop	 to	 be	 cultivated	 and	

commercialized	 without	 further	 oversight.	 After	 the	 GM	 crop	 is	 approved,	 USDA	 has	

been	 criticized	 for	 not	 performing	 post-release	 oversight	 and	 having	 no	 program	 for	

monitoring	 approved	 GM	 crops.	 On	 the	 contrary,	 its	 primary	 post-market	 role	 is	

performed	through	the	Agricultural	Marketing	Service,	which	helps	facilitate	the	exports	

of	GM	crops	by	verifying	their	genetic	identity	(Food&Water	Watch,	2014).	

	 In	 contrast,	 the	 notification	 process	 is	 an	 expedite	 procedure	 that	 is	 less	 strict	

than	 the	 permit	 one.	 Such	 a	 procedure	 can	 be	 applied	 when	 the	 plant	 species	 meet	

certain	 conditions,	 such	 as	 not	 being	 considered	 as	 noxious	 weed,	 when	 the	 genetic	

material	engineered	 in	 the	plant	 is	 stably	 integrated	 into	 the	crop’s	genome,	when	 the	

GM	 plant	 is	 not	 toxic	 to	 non-target	 organisms,	 and	 others.	 Most	 GM	 plants	 were	

developed	 under	 the	 notification	 process	 (Whitman,	 2000).	 Companies	 submit	 data	

demonstrating	that	the	new	GM	crop	will	not	harm	the	environment,	agriculture,	or	non-

target	 organisms,	 and	 the	 USDA	 has	 one	 month	 to	 either	 approve	 or	 deny	 the	 field-

testing	application.	If	the	notification	application	is	denied,	the	company	can	apply	again,	
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but	 under	 the	 more	 rigorous	 permit	 application.	 The	 notification	 process	 does	 not	

require	the	Environmental	Assessment	nor	the	Environmental	Impact	Statement,	for	GM	

crops	that	are	not	new	species	or	new	modifications.	For	simple	field	trials,	notification	

is	usually	the	option,	and	it	constitutes	a	formality	in	which	the	company	notifies	APHIS	

of	 the	 trial	 and	 follows	 certain	 rules	 imposed	 by	 the	 government.	 After	 tests	 are	

completed,	regardless	for	the	process	adopted,	the	next	step	for	the	producer	is	to	seek	

for	 so-called	 “non-regulated	 status”	 from	 APHIS,	 which	 guarantees	 full	

commercialization	 and	no	 further	 government	 oversight.	 To	 achieve	 such	 a	 status,	 the	

producer	 must	 provide	 extensive	 information	 on	 the	 GE	 crop	 and	 potential	

environmental	 effects,	 while	 APHIS	 conducts	 an	 official	 environmental	 assessment	

(Cowan,	2011).	

	 The	Food	and	Drugs	Administration	(FDA)	 is	 tasked	with	ensuring	 the	safety	of	

food	 and	 feed	 and	 the	 safety	 and	 efficacy	 of	 human	 and	 animal	 drugs.	 It	 traditionally	

regulates	pharmaceuticals,	cosmetics,	food	products	and	additives,	deriving	either	from	

conventional	 production	 or	 biotechnology,	 but	 not	 whole	 food.	 Its	 primary	 aim	 is	 to	

ensure	that	domestic	and	imported	food	and	feed	do	not	pose	any	risk	to	human	health,	

under	the	Federal	Food,	Drug,	and	Cosmetic	Act.	Producers	of	food	and	feed,	whether	it	

is	conventional	or	Genetically-Modified,	must	comply	with	the	same	standards	and	make	

sure	that	their	products	are	safe	and	properly	labeled	for	the	market.	Any	food	additive	

must	 receive	 FDA	 approval	 in	 order	 to	 be	 marketed.	 However,	 additives	 that	 are	

determined	to	be	“Generally	Recognized	as	Safe”	(GRAS)	(Cowan,	2011)	do	not	require	

pre-market	approval.	Within	FDA,	four	centers	are	responsible	for	GM	products,	namely	

the	 Center	 for	 Food	 Safety	 and	 Applied	Nutrition,	 the	 Center	 for	 Drug	 Evaluation	 and	

Research,	 the	 Center	 for	 Veterinary	Medicine,	 and	 the	 Center	 for	 Biologics	 Evaluation	

and	Research	(Gernstetter	et	al.,	2013).	

	 According	to	a	1992	FDA	policy	statement,	GM	crop	developers	might	ask	the	FDA	

for	 a	 consultation	 to	 review	 the	 determination	 of	 substantial	 equivalence	 for	 their	

products	 before	 marketing	 them,	 but	 this	 consultation	 happens	 on	 a	 voluntary	 basis.	

Whole	foods’	safety	responsibility	is	traditionally	up	to	the	producer	and	no	premarket	

approval	 is	 necessary.	 Therefore,	 biotech	 companies	 that	 create	 new	 Genetically-

Modified	 crops	 are	 not	 required	 to	 consult	 the	 FDA,	 nor	 to	 follow	 FDA’s	
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recommendations,	 before	 introducing	 their	 products	 into	 the	 market.	 However,	 for	

substances	added	to	food,	such	as	biotech	traits,	FDA	might	classify	them	as	“Generally	

Recognized	 as	 Safe”,	 or	 as	 food	 additives.	 If	 a	 GM	 food	 or	 ingredient	 is	 recognized	 as	

GRAS,	it	is	not	required	to	undergo	premarket	safety	determination	to	approve	it	the	way	

it	would	happen	for	a	food	additive.	Since	1998,	GRAS	status	was	awarded	by	FDA	to	95	

percent	 of	 all	 of	 the	 GRAS	 applications	 for	 food,	 according	 to	 the	 FDA’s	 GRAS	 Notice	

Inventory	(Food&Water	Watch,	2014).	

	 Regarding	 food	 additives,	 FDA	 must	 pre-approve	 them	 before	 they	 can	 be	

marketed.	For	this	process	however,	the	FDA	trusts	biotechnologies	companies	to	certify	

that	their	new	GM	product	and	traits	are	the	same	as	those	on	the	market,	since	these	

provide	 information	 on	 the	 genetic	 traits	 origins,	 the	 nutritional	 profile,	 and	 the	

composition,	and	documentation	to	demonstrate	that	the	new	GM	product	is	similar	to	a	

conventional	 counterpart.	The	FDA	evaluates	 the	data	 received	 from	 the	 company,	but	

does	not	perform	its	own	testing,	then	approves	the	GM	substance	for	the	market.	The	

agency	 has	 the	 power	 to	 approve	 GM	 substances,	 establish	 regulatory	 conditions,	 or	

prohibit	 the	 use	 of	 the	 additive.	 Although	 the	 FDA	 evaluates	 the	 safety	 of	 all	 food	

additives,	until	2014,	it	has	evaluated	only	one	GM	crop	trait	as	additive,	the	Flavr	Savr	

tomatoes,	which	were	the	first	commercialized	GM	crop.	

	 In	 general,	 processed	 food	 that	 contains	 food	additives	deriving	 from	GM	crops	

falls	under	FDA	regulatory	sphere,	while	GM	whole	food	does	not,	because	it	is	regarded	

as	“substantially	equivalent”	to	conventionally-grown	food	in	the	structure,	function,	and	

composition.	 In	 that	case,	GM-crops	are	defined	as	 “Generally	Recognized	as	Safe”,	and	

do	 not	 require	 pre-market	 approval.	 A	 company	 might	 decide	 to	 submit	 a	 GRAS	

notification	and	scientific	documentation	of	the	FDA,	but	it	still	is	a	voluntary	act.	Under	

the	 1992	 policy	 however,	 the	 FDA	 reserved	 the	 authority	 of	 applying	 more	 stringent	

provisions	 and	 demand	 a	 mandatory	 pre-market	 approval	 when	 special	 conditions	

apply,	 such	 as	 unexpected	 genetic	 effects,	 change	 of	 nutrients	 or	 toxicant	 levels	

compared	to	the	traditional	variety	of	the	crop,	presence	of	allergens	from	other	crops.	

	 FDA	position	on	the	 labeling	of	GM	products	continues	to	be	consistent	with	 its	

policy	 statement	 that	 Genetically-Modified	 crops	 are	 not	 substantially	 different	 from	
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conventional	 crops.	 Therefore,	 U.S.	 regulations	 on	 biotechnology	 do	 not	 require	

separating	 or	 labeling	 GM	 crops	 and	 food,	 as	 they	 are	 considered	 substantially	

equivalent	 to	 the	 products	 of	 conventional	 agriculture.	 In	 2001,	 FDA	 issued	 a	 draft	

guidance	 to	 industry	 on	 voluntary	 labelling	 of	 GM	 foods,	 in	 which	 it	 it	 asserted	 that	

labeling	 should	 not	 be	 required,	 as	 it	would	 express	 or	 imply	 that	 non-bioengineered	

food	 is	 safer	 or	 of	 higher	 quality	 than	GM	 food,	 therefore	would	 be	misleading	 to	 the	

consumers.	 Still,	 FDA	 recognized	 public	 interest	 in	 related	 information,	 and	 suggested	

that	 producers	 might	 want	 to	 meet	 consumers’	 needs	 and	 voluntarily	 label	 their	

products	(Gernstetter	et	al.,	2013).	

		

	 The	 FDA	 policy	 on	 food	 labeling	 is	 based	 on	 the	 Food,	 Drug	 and	 Cosmetic	 Act,	

which	 only	 regards	 food	 additives,	 not	 food	 products,	 since	 these	 are	 “generally	

recognized	as	safe”	(Whitman,	2000:10).	Despite	that,	labeling	of	GM	foods	constitutes	a	

contentious	issue	also	in	U.S.	domestic	policy,	with	GM	foods	producers	on	one	side	and	

consumer	 interest	 groups	 on	 the	 other.	 Food	 industry	 generally	 opposes	 compulsory	

labeling,	as	consumers	might	 interpret	GMO	labels	as	 implying	 that	 the	product	 is	 less	

safe	or	nutritious	 than	 its	 conventional	 counterpart.	From	 the	agri-business	 industries	

point	of	view,	labeling	should	be	voluntary	and	its	application	influenced	by	free	market	

demands,	 therefore	should	the	consumers	prefer	 labeled	foods	over	non-labeled	foods,	

then	 industry	would	have	 the	 incentive	 to	 adapt.	Moreover,	mandatory	 labeling	would	

require	to	develop	a	costly	and	hardly	feasible	system	of	differentiation	and	separation	

of	GM	food	from	conventional	food,	from	the	producer	to	the	supermarket	shelf	(Cowan,	

2011).		

	 Consumer	interest	groups,	on	the	other	hand,	are	demanding	mandatory	labeling	

for	 GM	 products,	 for	 citizens	 should	 have	 the	 right	 to	 know	 what	 they	 are	 eating	

(Whitman,	 2000),	 while	 some	 agricultural	 organizations	 expressed	 worries	 about	

potential	difficulties	 in	exporting	GM	products	 to	countries	demanding	the	segregation	

and	 labeling	of	GMOs	(Cowan,	2011).	Although	some	attempts	by	single	Federal	States	

and	 some	 Senators	 to	 pass	 federal	 legislation	 requiring	 the	 labeling	 of	 GM	 food	 have	

failed,	recent	polls	suggested	that	U.S.	citizens	are	more	concerned	over	GMOs	that	in	the	

past	and	increasingly	calling	for	labeling	(Dudek,	2014).	This	led	to	a	2012	referendum	

in	 California	 over	 mandatory	 GMO	 labeling	 in	 food	 products,	 which	 was	 narrowly	
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defeated,	 and	 mandatory	 labeling	 laws	 in	 Connecticut	 and	 Maine.	 Such	 dynamics,	

although	may	be	stalled	by	 litigation	at	state	 level,	can	be	seen	as	 the	manifestation	of	

latent	needs	for	more	stringent	GMOs	regulations	on	part	of	the	U.S.	population. 

	 3.3.4	Economic	importance	and	potential	regulatory	issues	of	GMOs	in	TTIP	

	 The	 approaches	 to	 Genetically-Modified	 crops	 and	 food	 have	 been	 traditionally	

divergent	between	the	EU	and	the	U.S.	The	regulatory	disparities	between	the	two	have	

caused	significant	costs	and	have	led	to	the	creation	of	non-tariff	barriers	to	transatlantic	

trade	 (Fung,	2014).	Therefore,	 the	 focus	of	TTIP	negotiations	has	been	 to	eliminate	or	

reduce	 such	 barriers,	 in	 order	 to	 decrease	 costs	 for	 industries	 from	 both	 sides	 of	 the	

Atlantic	 and	 boost	 economic	 growth	 for	 the	 parties.	 According	 to	 Fung	 (2014),	 the	

biggest	obstacle	for	TTIP	negotiators	will	be	the	reduction	of	non-tariff	barriers	to	trade	

without	 compromising	 safety	 standards,	 because	 most	 of	 the	 gains	 of	 the	 future	

agreement	 would	 derive	 from	 there.	 Food	 safety	 and	 agricultural	 issues	 have	 been	

sources	of	these	non	tariff	barriers	between	the	EU	and	the	U.S.	for	decades,	even	leading	

to	trade	disputes	within	the	WTO.	These	negotiations	offer	the	opportunity	once	again,	

to	 discuss	 controversial	 topics	 such	 as	 GMOs	 and	 safety	 standards,	 which	 have	

constituted	a	strong	point	of	public	protests	against	TTIP	during	last	year.	

	 At	the	roots	of	the	issue	stand	the	two	opposite	positions	of	the	EU	and	the	U.S.	

regarding	 the	 topic	 of	 GMOs	 and	 how	 to	 deal	with	 it	 from	 a	 regulatory	 point	 of	 view.	

Traditionally,	the	U.S.	contends	that	safety	concerns	over	GM	crops	are	unfunded,	since	

scientific	 research	 have	 proven	 GM	 food	 and	 feed	 to	 be	 safe,	 therefore	 GMOs	 are	

supposed	 to	be	 regulated	 the	 same	way	as	 conventionally-cultivated	products.	The	EU	

opposes	such	a	view	with	the	application	of	the	precautionary	principle	to	a	food	safety	

issue,	 Genetically-Modified	Organisms,	 that	was	 always	 subjected	 to	 great	 caution	 and	

sometimes	 suspicion.	Considerations	over	 the	 scientific	uncertainty	of	GMOs	 safety,	 or	

non	safety,	led	the	EU	to	adopt	a	more	stringent	set	of	regulations	on	the	cultivation	and	

use	of	GM	crops.	From	the	U.S.	perspective,	foreign	governments	and	particularly	the	EU,	

have	 used	 safety	 concerns	 and	 standards	 to	 maintain	 trade	 barriers	 to	 imports	 and	

protect	 domestic	 sectors.	 In	 the	 context	 of	 TTIP	 negotiations,	 U.S.	 officials	 stated	

repeatedly	that	all	European	technical	barriers	to	trade,	including	those	on	agricultural	
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goods	 and	 food,	were	 “in	 their	 sights”	 (CEO,	 2013a:1).	According	 to	Corporate	Europe	

Observatory	(2013,	May	22),	one	of	the	greatest	risks	of	TTIP	negotiations	was	that	U.S.	

negotiators	might	use	the	trade	deal	to	pressure	the	EU	into	opening	its	doors	to	GMO	

cultivation	and	consumption.	

	 Food	and	Water	Watch	(2013b)	reported	the	tight	connections	between	the	U.S.	

State	 Department	 and	 the	 major	 seed	 manufactures	 companies	 in	 the	 U.S.	 and	

denounced	 the	 State	 Department	 strategy	 to	 aggressively	 promote	 American	 biotech	

industries	abroad,	either	 through	political	pressure,	or	by	promoting	a	better	 image	of	

biotech	 companies.	 This	 is	 just	 an	 example	 of	 the	 political	 and	 economic	 influence	 of	

agribusiness	 in	 the	 U.S.	 and	 consequently	 in	 TTIP	 negotiations.	 Unsurprisingly,	

representatives	of	the	major	agricultural	States	in	Congress	strongly	pushed	for	the	EU	

to	modify	its	current	regulation	on	GMOs.	In	addition,	the	biggest	GMOs	producers,	such	

as	Monsanto,	DuPont	 and	 Syngenta,	 often	used	 their	 vast	 resources	 to	make	 sure	 that	

regulatory	 practices	 did	 not	 change	 in	 the	 U.S.	 (Dudek,	 2014).	 Therefore,	 the	 risk	 of	

conflict	of	interest,	known	as	the	phenomenon	of	“revolving	doors”,	between	industries	

and	risk	assessment	bodies	appeared	to	be	higher	in	the	U.S.	rather	than	the	EU,	with	the	

consequent	 lower	 influence	 on	 GMO	 policies	 by	 biotech	 industries	 in	 Europe	

(Food&Water	Watch,	2013c).	For	the	context	of	TTIP	negotiations,	it	is	important	to	keep	

in	mind	the	political	and	economic	importance	of	GMOs	for	the	U.S.,	since	it	is	the	largest	

producer	of	corn	and	the	second	largest	producer	of	soy	in	the	world.	According	to	the	

U.S.	Department	of	Agriculture	data	from	2013,	90	percent	of	all	corn	production	and	93	

percent	 of	 all	 soy	 production	 on	 American	 soil	 were	 Genetically-Modified	 varieties	

(Dudek,	2014).	These	numbers	explain	the	economic	importance	of	agribusiness	in	the	

U.S.	 and	 the	 magnitude	 of	 the	 influence	 such	 a	 production	 can	 have	 in	 a	 context	 of	

international	trade	such	as	TTIP.	

	 Fagan,	Antoniou,	and	Robinson	(2014)	denounced	the	phenomenon	of	revolving	

doors	in	the	formation	of	FDA’s	policy	on	GMOs,	which	allowed	the	first	GM	products	to	

enter	 the	market	 in	 spite	 of	 its	 own	 scientific	 advisers	warnings	 on	 the	 risk	 of	 GMOs	

compared	 to	 conventional	 crops.	 In	 their	 report,	 the	authors	asserted	 that	FDA’s	1991	

Deputy	Commissioner	of	policy	Michael	Taylor	had	previously	worked	in	private	practice	

for	 a	 law	 firm	 that	 represented	 the	 interests	 of	 the	 main	 biotechnology	 producer	
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Monsanto,	 and	 then	 became	Monsanto’s	 vice	 president	 for	 public	 policy,	 before	 going	

back	to	FDA	as	Deputy	Commissioner	for	foods.	This	aspect,	combined	with	the	fact	that	

U.S.	 regulators	 rely	 almost	 exclusively	 on	 data	 and	 scientific	 information	 provided	 by	

GMOs	 producers	 to	 make	 their	 evaluations,	 and	 that	 those	 data	 are	 not	 published	 in	

scientific	 journals,	provides	a	discouraging	picture	of	the	U.S.	regulatory	system	on	GM	

foods.	U.S.	regulatory	system	emerges	as	a	system	designed	to	provide	public	confidence	

in	the	U.S.	but	not	ensure	the	safety	of	GM	products.		

	 Such	a	degree	of	political	and	economic	influence	of	GMO	producers	would	seem	

rather	less	likely	in	Europe.	Many	Member	States	of	the	EU	strongly	oppose	Genetically-

Modified	products	due	to	public	pressure	and	skepticism,	while	the	fact	of	not	having	the	

same	level	of	influence	by	GMO	producing	companies	of	European	provenience	does	not	

provide	 the	 same	economic	 incentive	 to	 their	production	as	 in	 the	U.S.	 (Dudek,	2014).	

Nevertheless,	Corporate	Europe	Observatory	denounced	conflict	of	interests	in	agencies	

from	both	sides	of	the	Atlantic,	the	FDA	and	the	EFSA.	Although	in	the	comparison	EFSA	

situation	was	not	as	bad	as	FDA’s	“revolving	doors”,	an	analysis	performed	on	the	EFSA	

Panel	 by	 CEO	 has	 shown	 that	 almost	 60%	 of	 the	 experts	 has	 conflicts	 of	 interest.	 An	

example,	 the	 risk	assessments	guidelines	 for	GMOs	were	heavily	 influenced,	 through	a	

former	 GMO	 Panel	 Chair,	 by	 the	 International	 Life	 Sciences	 Institute,	 a	 lobby	 group	

representing	biotech	industry	interests	(CEO,	2014).	

	 Corporate	Europe	Observatory	(2014,	July)	observed	the	heavy	lobbying	activity	

of	the	agribusiness	sector	to	the	European	Commission	during	the	preparation	phase	of	

TTIP	 negotiations.	 Food	 multinationals,	 traders	 in	 agricultural	 goods,	 and	 seed	

producers	 have	 reportedly	 had	 more	 contacts	 with	 the	 negotiators	 than	 any	 other	

industry	 sector.	 According	 to	 Nina	 Holland,	 agribusiness	 campaigner	 with	 CEO,	

agribusiness	interest	groups,	such	as	the	pesticide	industry,	have	strongly	pushed	their	

agenda	 through	 TTIP,	 with	 the	 aim	 of	 undermining	 European	 food	 regulations	 and	

eroding	 food	 safety	 standards	 in	 the	 long	 run	 (CEO,	 2014).	 The	 food	 lobby	 Food	 and	

Drink	 Europe,	 which	 represents	 some	 of	 the	 largest	 global	 food	 companies	 such	 as	

Unilever,	Kraft,	and	Nestlé,	welcomed	the	negotiations	and	demanded	the	facilitation	of	

the	low	level	presence	of	unapproved	GM	crops.	According	to	CEO,	this	has	been	part	of	

the	industry	agenda	for	a	long	time,	supported	also	by	some	of	the	main	feed	and	grain	
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producers	such	as	Cargill,	Bunge,	and	ADM	(CEO,	2013a).	Meanwhile,	EuropaBio	and	the	

Biotechnology	 Industry	 Organization	 (BIO)	 denounced	 the	 “asynchronous	 global	 GM	

approval”	 (EuropaBio	&	BIO,	 n.d.)	 and	 the	 failure	 of	 the	 EU	 to	 act	 as	 predicted	 by	 EU	

laws,	 referring	 to	 the	 long	 periods	 of	 time	 necessary	 to	 the	 approval	 of	 GM	 products.	

EuropaBio	and	BIO	then	addressed	the	 issue	of	stacked	products	and	the	difference	 in	

handling	of	stack	by	the	EU	and	the	U.S.	jurisdictions,	criticizing	the	European	policy	of		

starting	the	assessment	of	a	staked	product	only	after	the	risk	assessments	of	the	single	

events	 composing	 the	 stack	 is	 done.	 Time-consuming	 procedures	 and	 higher	 data	

requirements	 by	 the	 EU	 resulted	 in	 time-consuming	 procedure,	which	 augmented	 the	

gap	between	the	two	sides	approval	processes.	

	 The	European	Commission	was	not	the	only	negotiating	part	receiving	requested	

comments	 and	 opinions	 by	 industry	 groups	 and	 many	 other	 stakeholders.	 Biotech	

industry	from	both	sides	of	the	Atlantic	has	been	eagerly	supportive	of	the	enhancement	

of	the	EU-U.S.	trade	relationship	(CEO,	2013a).	The	National	Grain	and	Feed	Association	

and	 the	 North	 American	 Export	 Grain	 Association	 addressed	 the	 U.S.	 Trade	

Representative	 with	 comments	 regarding,	 among	 other	 issues,	 the	 reduction	 or	

elimination	 of	 measures	 related	 to	 crop	 biotechnology	 that	 currently	 restrict	 or	 even	

prevent	 trade	 in	oilseeds,	grains,	and	derived	 food,	and	 faster	authorization	process	of	

GM	products	exports	to	the	EU	for	food,	feed,	and	processing.	In	their	words,	“Reducing	

the	 gap	 between	 the	 authorization	 of	 a	 new	 biotechnology-enhanced	 events	 in	 the	

United	 States	 and	 their	 authorization	 for	 import	 and	 use	 in	 food,	 feed	 or	 processing	

(FFP)	in	Europe	should	be	among	the	highest	of	priorities	for	T-TIP”	(NAEGA	&	NAFGA,	

2013:	3).		

	 Similar	 views	 were	 shared	 also	 by	 roughly	 60	 U.S.	 agricultural	 producers	 and	

exporters	who	 jointly	 addressed	 U.S.	 Trade	 Representative	 Ambassador	 Ron	 Kirk	 in	 a	

letter	that	focused	especially	on	the	negotiation	of	a	“SPS-plus	chapter”	in	TTIP	based	on	

science	 and	 international	 standards.	 The	 signatories	 of	 the	 letter	 asserted	 that	

negotiations	 had	 to	 directly	 address	 SPS	 issues,	 especially	 those	 “unjustifiable	

restrictions	 on	 production	methods	 that	 negatively	 affect	 exports	 (…);	 costly	 and	 ever	

changing	political	and	regulatory	barriers	to	agricultural	biotechnology	that	restrict	U.S.	
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corn,	 soy,	 and	 processed	 corn	 and	 soy	 product	 exports”	 (American	 Beekeeping	

Foundation	et	al.,	2013).		

	 To	sum	up,	a	few	considerations	need	to	be	made	regarding	agribusiness	interests	

and	 their	 influence	 on	 TTIP	 negotiations.	 In	 the	 context	 of	 an	 ambitious	 and	

comprehensive	trade	agreement	with	the	aim	of	eliminating	tariff	and	non-tariff	barriers	

to	 trade,	 SPS	 issues	 and	 the	 agricultural	 and	 food	 sector	 have	 arisen	 among	 the	most	

contentious	 topics	 of	 the	 negotiations.	 In	 the	 eyes	 of	many	 stakeholders	 dealing	with	

Genetically-Modified	Organisms’	production	and	exports,	namely	industry	and	industry	

interest	 groups,	 a	 dangerous	 equation	has	materialized:	 that	 food	 safety	 and	 standard	

regulations	 of	 the	 negotiating	 parties	 are	 considered	 as	 non-tariff	 barriers	 to	 trade,	

therefore	 are	 an	 obstacle	 that	 must	 be	 eliminated	 as	 a	 result	 of	 the	 negotiations.	 In	

particular,	 exports	 of	 Genetically-Modified	 products	 have	 constituted	 a	 controversial	

issue	 between	 the	 EU	 and	 the	 U.S.,	 even	 leading	 to	 a	 WTO	 dispute,	 and	 occupy	 the	

highest	priority	for	U.S.	agribusinesses	and	biotech	companies.	

	 When	 consulted	 by	 the	 negotiators,	 namely	 the	 European	 Commission	 and	 the	

U.S.	 Trade	 Representative,	 industry	 stakeholders	were	 eager	 to	 provide	 their	 support,	

comments,	and	requests	 regarding	 the	 trade	of	agricultural	and	 food	products	and	 the	

trade	barriers	to	be	eliminated.	From	a	rapid	overview	of	the	agricultural	lobbies	above	

mentioned,	it	results	that	most	of	them	are	based	in	the	United	States	and	are	pushing	to	

expand	their	exports	of	GM	products	to	the	EU,	at	the	detriment	of	EU	food	safety	laws	

and	standards,	which	are	regarded	as	non	scientific	requirements.	As	Friend	of	the	Earth	

Europe	and	the	Institute	for	Agriculture	and	Trade	Policy	(2013)	contended,	TTIP	might	

be	the	best	chance	for	industry	to	tackle	the	European	precautionary	principle,	challenge	

the	 stricter	European	 laws	on	GMOs	 labeling,	 and	 to	bypass	European	 rules	on	GMOs.	

Speeding	 up	 GMOs	 authorizations,	 weaken	 safety	 tests	 for	 GM	 crops,	 and	 replace	

mandatory	labeling	on	GM	food	and	feed	with	voluntary	labeling	were	requested	voiced	

by	 the	 U.S.	 agribusiness	 industry.	 Therefore,	 the	 picture	 of	 TTIP	 as	 a	 “Trojan	

Horse”	 (IATP	 et	 al.,	 2015)	 that	 will	 bring	 deregulation	 in	 disguise	 inside	 European	

regulations	on	GMOs	might	not	be	far	from	the	truth	about	the	future	agreement.	
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	 Nevertheless,	 conflicts	 of	 interest	 and	 lobbying	 activity	 of	 the	 agricultural	

industry	are	present	in	both	sides	of	the	Atlantic,	meaning	that	the	battle	over	GMOs	is	

not	fought	between	the	EU	and	the	U.S.,	although	their	long-standing	divergence	in	food	

safety	regulations	will	heavily	 influencing	the	negotiations	and	the	regulatory	outcome	

of	TTIP.	Agricultural	 interest	 groups	and	biotech	 companies	 from	both	 the	EU	and	 the	

U.S.	would	benefit	from	the	lowering	of	European	food	safety	laws	and,	on	the	other	side,	

this	would	affect	consumers	from	both	the	EU	and	the	U.S.	For	this	reason,	although	the	

balance	of	this	work	might	appear	sometimes	unbalanced	towards	the	European	Union,	

it	 is	 important	 to	keep	 in	mind	 that,	as	much	as	 there	are	many	 food-related	concerns	

deriving	 from	 TTIP	 negotiations	 for	 European	 citizens,	 the	 same	 can	 be	 affirmed	 for	

American	 citizens.	 If	 European	 citizens	 fears	 are	 addressed	 towards	 Genetically-

Modified	foods	and	crops,	livestock	antibiotics	and	hormones,	ractopamine	in	pork	meat,	

chemically-washed	 poultry,	 and	 chemical	 in	 agriculture,	 just	 to	 mention	 a	 few,	 U.S.	

consumers’	concerns	matter	as	well.		

	 Center	for	Food	Safety	provided	a	brief	catalogue	of	TTIP	potential	threats	to	U.S.	

food	standards,	which	included	the	prohibition	of	imports	of	beef	from	the	EU,	provided	

that	 it	 was	 feed	 with	 ruminant	 materials,	 to	 avoid	 the	 risk	 of	 “Mad	 Cow”	 disease	

transmission,	 zero-tolerance	 policy	 towards	 Listeria	 and	 E.coli	 bacterias,	 which	 limits	

U.S	 imports	 of	 European	 raw-milk	 cheeses,	 and	 U.S.	 Buy	 Local	 policies,	 which	

encouraged	 school	 lunch	 programs	 to	 include	 products	 from	 local	 farmers,	 that	 are	

targeted	by	the	EU	trying	to	access	U.S.	public	procurement	rules	for	all	goods	and	in	all	

government	levels.	Mutual	recognition	or	regulatory	cooperation	would	also	damage	U.S.	

public	procurement	laws,	which	encourage	public	schools	to	use	locally-grown	product	

for	their	lunch	programs.	A	general	 lowering	of	food	standards	starting	from	European	

laws,	 would	 affect	 also	 the	 recent	 movements	 for	 labeling	 in	 the	 U.S.,	 which	 saw	

politicians,	 such	 as	 Senator	 Bernie	 Sanders,	 and	 some	 individual	 States	 attempting	 to	

pass	legislation	on	mandatory	GMO	labeling	(Dudek,	2014).		

	 Although	 these	 initiatives	 had	 limited	 success,	 it	 is	 clear	 that	 the	 opinion	 of	

American	citizens	is	changing,	maybe	also	due	to	the	influence	of	 	Europeans	historical	

skepticism	towards	GMOs.	In	conclusion,	the	issue	of	GMOs	in	TTIP	is	heavily	influenced	

by	 various	 political	 and	 economic	 interests	 but	 the	 conflict	 can	 not	 be	 described	 as	
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happening	between	U.S.	biotech	industries	against	European	consumers.	Rather	it	has	to	

be	 recognized	 that	 this	 conflict	 is	happening	between	multinational	biotech	 industries	

and	consumers	of	both	sides	of	the	Atlantic.	

It	 is	 true	 that	 divergent	 regulations	 that	 may	 serve	 as	 non-tariff	 barriers	 and	

regulatory	issues	are	widely	regarded	by	stakeholders	as	a	core	component	of	the	TTIP	

negotiations	(Aktar	&	Jones,	2014).	Regulatory	Cooperation	is	the	part	of	the	agreement	

that	has	attracted	wider	interest	from	the	stakeholders	and	the	public,	that	is	predicted	

to	attract	most	of	the	economic	gains.	For	this	reasons,	Regulatory	Cooperation	was	the	

focus	 of	 the	 opposition	 from	 Civil	 Society:	 in	 this	 section	 of	 TTIP,	 some	 of	 the	 most	

controversial	 issues	 are	 discussed	 and,	 among	 those,	 agriculture	 and	 GMOs.	 The	

European	Commission	addressed	the	issues	of	the	potential	lowering	of	European	food	

safety	standards	ensuring	that	each	side	would	keep	its	existing	food	safety	rules,	while	

for	concerns	over	GMOs	in	Europe,	it	gave	assurances	that	TTIP	would	not	change	the	EU	

laws	on	the	GMOs	authorization	process	(European	Commission,	2015af).	Whilst	official	

sources	 constantly	 reassured	 that	 EU	 basic	 law	 on	 GMOs	 would	 not	 be	 part	 of	 the	

negotiations,	 and	 remarked	 that	 neither	 the	 safety	 assessments	 performed	 by	 the	

European	 Food	 Safety	 Authority	 (EFSA),	 nor	 the	 procedures	 that	 farmers,	 sellers	 and	

producers	 have	 to	 comply	 with,	 would	 be	 affected	 by	 the	 negotiations,	 criticism	 and	

concerns	over	the	consequences	of	TTIP	are	still	present.	

	 Center	 for	 Food	 Safety	 addressed	 those	 worries	 and	 criticized	 current	 trade	

regimes	that	force	governments	to	opt	for	the	least	restrictive	measures	and	standards	

for	food	safety	and	human	health.	In	a	context	of	trade	agreements	whose	main	focus	is	

to	ensure	the	flow	of	goods	and	services	and	boost	economic	growth	and	profits	for	the	

parties,	democratically	constructed	safety	standards,	such	as	food	safety	standards,	are	

referred	to	as	trade	barriers	and	targeted.	TTIP	negotiations	are	addressing	many	trade	

issues	with	the	objective	of	targeting	non-tariff	barriers,	and	food	safety	issues	will	not	

be	left	out.	Although	most	of	the	European	consumers	and	environmental	organizations	

portrayed	TTIP	as	the	“Trojan	Horse”	(IATP	et	al.,	2015)	that	would	make	the	interests	of	

U.S.	 corporations	 passing	 through	 European	 regulations	 avoiding	 democratically	

constructed	standards,	such	a	figure	might	be	misleading.		



�136

	 It	has	been	affirmed	that	TTIP	would	likely	have	an	impact	on	European	citizens	

lives.	However,	corporations	and	industry	interest	groups	from	both	sides	of	the	Atlantic	

are	 working	 to	 influence	 the	 negotiations,	 since	 both	 share	 common	 interests	 in	

establishing	a	tariff-free	trade	area	between	the	EU	and	the	U.S	(Barker,	2014).	A	2013	

Study	 requested	 by	 the	European	Parliament’s	 Committee	 on	 the	Environment,	 Public	

Health	 and	 Food	 Safety	 reviewed	 the	 positions	 of	 the	 main	 European	 and	 U.S.	

environmental	organizations	on	TTIP,	and	 found	out	 that	 in	general	TTIP	 is	 seen	as	 “a	

tool	 to	reduce	the	protection	given	to	consumers	and	the	environment	and	to	 increase	

the	power,	 influence	 and	profits	 of	 large	 corporations”	 (Gernstetter,	Mehling,	 Eberle	&	

Salés,	2013:31)	by	citizens	from	both	the	EU	and	the	U.S.	

	 As	 already	 mentioned,	 among	 non-tariff	 barriers	 to	 trade,	 food	 safety	 and	

agricultural	 issues	 appear	 to	 be	 among	 the	 most	 contentious	 on	 the	 table	 of	 TTIP	

negotiations.	 Different	 regulatory	 approaches	 and	 striking	 differences	 between	 the	

parties’	 domestic	 SPS	 measures	 have	 always	 been,	 and	 will	 be	 also	 in	 TTIP,	 a	 very	

controversial	topic,	which	the	U.S.	Trade	Representative	is	determined	to	address	in	the	

SPS	 chapter	 of	 TTIP	 (Sierra	 Club,	 2013).	 Among	 SPS	 issues,	 Genetically-Modified	

Organisms	 represent	 the	 most	 delicate	 and	 publicly	 debated	 topic,	 with	 plenty	 of	

European	 consumer	 and	 environmental	 organizations	 fearing	 that	 TTIP	 agreement	

might	 severely	 undermine	 European	 legislation	 on	 GMOs	 and	 introduce	 disguised	 GM	

products	in	the	European	food	supply	chain	(Barker,	2014).	Starting	from	the	European	

position	of	caution	on	Genetically-Modified	products,	not	to	mention	the	same	existence	

of	 the	precautionary	principle,	 the	European	Union	offers	many	 sticking	points	 to	U.S.	

negotiators	on	this	subject.	Given	the	wide	gap	between	European	and	U.S.	regulations	

and	 approaches	 towards	 the	 topic	 of	 biotechnology,	many	 issues	 related	 to	 GMOs	 are	

likely	to	be	discussed	during	TTIP	negotiations.		

	 First,	 negotiators	 will	 have	 to	 deal	 with	 the	 difference	 in	 risk	 perceptions	

between	 European	 and	 U.S.	 consumers,	 which	 can	 be	 summarized	 by	 affirming	 that	

American	 citizens	 traditionally	 placed	 a	 great	 deal	 of	 trust	 in	 their	 governmental	

agencies	 dealing	 with	 food	 safety,	 while	 European	 consumers	 are	 typically	 more	 risk	

adverse	 regarding	 food	 safety,	 and	 have	 traditionally	 had	 less	 confidence	 in	 European	

food	 policies.	 Although	 both	 the	 EU	 and	 the	 U.S.	 aimed	 at	 achieving	 a	 high	 level	 of	
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consumer	 protection,	 their	 regulatory	 approaches	 broadly	 differed.	While	U.S.	 policies	

sought	to	meet	this	objective	by	regulating	the	end	product	and	enhancing	efficiency	in	

production	and	exports,	the	EU	tended	to	regulate	the	whole	production	process,	taking	

into	 account	 consumer	 concerns	 and	 quality	 aspects	 of	 both	 products	 and	 production	

methods	(Haniotis,	2000).		

	 Second,	the	official	attitude	towards	GM	products	of	the	negotiating	parties,	and	

the	consequent	 risk	 regulations,	have	 traditionally	differed	completely.	U.S.	 regulations	

do	not	distinguish	between	GM	and	non-GM	products,	nor	require	 labeling	of	products	

containing	or	deriving	 from	GMOs,	and	consider	GM	crops	or	 foods	and	 feeds	 to	be	as	

safe	 as	 conventionally-grown	 plants.	 FDA	 does	 not	 have	 mandatory	 GM	 food	 safety	

assessment	 procedures	 and	 does	 not	 run	 independent	 safety	 tests	 on	 GM	 foods	 prior	

marketing,	 leaving	 the	 task	 of	 providing	 data	 to	 GM	 producers.	 In	 the	 U.S.,	 GM	 food	

regulations	are	based	on	the	concept	of	substantial	equivalence,	which	assumes	that	in	

order	 to	 be	 equivalent,	 a	 GM	 food	 needs	 to	 contain	 similar	 amounts	 of	 nutritional	

components	 as	 its	 conventional	 counterpart	 (Fagan,	 Antoniou,	 Robinson,	 2014).	

Ultimately,	 U.S.	 regulatory	 approach	 has	 traditionally	 being	 characterized	 by	 lack	 of	

engagement	with	the	public	on	risks	associated	with	biotechnology	(Winickoff,	Jasanoff,	

Busch,	 Grove-White	 &	 Wynne,	 2005).	 On	 the	 other	 hand,	 the	 EU’s	 adoption	 of	 the	

precautionary	 principle	 allows	 for	 considerations	 of	 scientific	 uncertainty	 in	 risk	

assessments,	and	public	and	consumer	protection	is	kept	into	great	consideration,	when	

it	 comes	 to	 GM	 regulations.	 During	 the	 years	 of	 the	 GMOs	moratorium,	 some	 sort	 of	

informational	 triangulation	 was	 created,	 involving	 citizens,	 experts,	 and	 regulators	

across	 Member	 States	 (Winickoff	 et	 al.,	 2005).	 Scientific	 uncertainty	 on	 the	 possible	

harmful	 effects,	 and	 absence	of	 scientific	 recognized	benefits,	 contributed	 to	 a	 stricter	

set	of	regulations	on	the	cultivation,	importation,	and	sales	of	GM	products.	

	 The	third	issue	worth	to	be	mentioned	derives	from	an	interesting	point	of	view	

offered	by	the	Centre	for	European	Policy	Studies	(CEPS),	in	a	2014	paper	on	possibility	

and	 pitfalls	 for	 food	 and	 agriculture	 in	 TTIP.	 According	 to	 the	 authors,	 the	main	 issue	

regarding	 GMOs	 in	 TTIP	 negotiations	 would	 be	 the	 speed	 of	 European	 reviews	 and	

decisions	on	the	marketability	of	new	types	of	GM	products.	Such	a	point	derived	from	

the	opinion	of	the	authors	that	U.S.	seed	producers	companies	would	have	given	up	their	



�138

hopes	 on	 overcoming	 European	 resistance	 against	 cultivation	 of	 GM	 crops.	 Therefore,	

issues	of	licensing	and	planting	GMOs	in	Europe	would	be	left	out	of	the	conversation,	as	

well	as	the	issue	of	labeling	GM	foods	which	would	remain	subject	to	local	labeling	and	

packaging	 regulations.	 As	 a	 consequence,	 a	 more	 responsive	 approval	 process	 for	

commercial	marketing	in	the	EU	would	constitute	the	request	of	the	U.S.	negotiators,	in	

exchange	 for	 the	 “live	and	 let	 live”	 (Josling	and	Tangerman,	2014:22)	approach	on	GM	

planting	and	labeling	in	the	EU.	

	 Nevertheless,	 many	 official	 and	 scholars’	 papers	 (Dudek,	 2014,	 Friends	 of	 the	

Earth	Europe	&	IATP,	2013;	Gernstetter	et	al.,	2013)	identified	required	labeling	of	GMOs	

as	 one	 point	 of	 contention	 and	major	 difference	 between	 the	 EU	 and	 the	U.S.	 (Dudek,	

2014:113).	In	the	U.S.,	due	to	the	substantial	equivalence	approach,	there	are	no	federal	

regulations	 on	 GMOs	 labeling,	 and	 early	 attempts	 by	 single	 Federal	 States	 and	

environmental	and	health	food	advocate	organizations	to	pass	 legislation	requiring	the	

labeling	of	GMOs	in	food	have	failed.	Labeling	is	currently	only	voluntary	under	U.S	laws.	

In	the	EU,	on	the	contrary,	“any	product	produced	from	GMOs,	meaning	derived	whole	or	

in	 part,	 from	GMOs,	 but	 not	 containing	 or	 consisting	 of	 GMOs”	 (Official	 Journal	 of	 the	

European	 Union	 2003:	 Art	 3:2),	 must	 be	 labeled.	 Labeling	 requirements	 were	 early	

introduced	in	Europe	when	lobby	groups	for	GMOs	realized	that	several	Member	States	

and	 Members	 of	 the	 European	 Parliament	 would	 not	 allow	 GMOs	 unless	 mandatory	

labeling	was	 introduced	 (Dudek,	2014:113).	Therefore,	 it	 appears	 logical	 that,	without	

federal	 requirements	 of	 GMOs	 labeling	 for	 U.S.	 companies,	 U.S.	 industry	 perceives	

European	labeling	requirements	as	disadvantaging	for	their	products	or	worse,	as	a	non-

tariff	 barrier	 that	 needs	 to	 be	 removed	 through	 TTIP	 negotiations.	 It	 seems	 to	 be	 a	

particular	concern	for	U.S.	GMOs	producers,	especially	in	light	of	the	broad	opposition	to	

GMOs	traditionally	displayed	by	European	public	opinion.	

	 Last	but	not	least,	the	recent	proposal	of	the	European	Commission	to	amend	the	

Regulation	 (EC)	 1829/2003	 on	 Genetically-Modified	 food	 and	 feed	might	 not	 be	 fully	

appreciated	 by	 U.S.	 negotiators.	 Following	 the	 path	 established	 with	 Directive	 (EU)	

2015/412,	which	adopted	into	EU	law	a	2010	proposal	of	amendment	of	the	European	

Commission	 to	 extend	 the	 grounds	on	which	Member	States	 could	 restrict	 or	prohibit	

the	 cultivation	 of	 EU	 authorized	 GM	 organisms	 on	 their	 territories,	 the	 European	



�139

Commission	 went	 further,	 extending	 the	 authority	 of	 Member	 States	 to	 restrict	 or	

prohibit	also	the	use,	on	part	of	all	of	their	territories	of	GM	food	and	feed,	for	compelling	

reasons	 other	 than	 the	 risks	 to	 human	 or	 animal	 health	 and	 the	 environment.	 The	

proposal	aims	 to	mirror	 the	rights	already	given	 to	Member	States	with	respect	 to	 the	

cultivation	of	GMOs,	and	covers	a	far	greater	number	of	granted	authorizations,	namely	

those	 for	 GM	 food	 and	 feed,	 which	 constitute	 the	 majority	 of	 GMOs	 authorizations	

(European	Commission,	2015x).		

	 Although	 European	 law	 already	 allows	 the	 selling	 of	 GMO	 in	 Europe,	 with	 the	

EFSA	 dealing	 with	 the	 producers’	 applications	 and	 Member	 States	 approving	 them,	

European	regulations	on	GMOs	are	still	stricter	than	those	of	 the	U.S.	and	agribusiness		

and	biotech	industries	are	exercising	increasing	pressure	to	see	their	agenda	realized.	It	

is	not	the	objective	of	this	work	to	make	suppositions	on	the	possible	outcomes	of	TTIP	

negotiations	 concerning	 GMOs,	 but	 an	 observation	 of	 the	 recent	 European	 legislation	

suggests	 that,	 if	 not	 during	 or	 after	 the	 negotiations,	 external	 pressures	 on	 GMOs	

approval	 processes	 are	 already	 obtaining	 a	 few	 results.	Until	 2013,	 52	GMOs	 varieties	

had	been	approved	by	the	European	Commission	with	Implementing	Decisions,	followed	

by	none	in	2014.	Remarkably,	the	number	of	Implementing	Decisions	for	authorizations	

or	 renewals	of	 authorizations	of	GM	products	dramatically	 increased	 in	2015,	with	19	

Implementing	 Decisions	 adopted	 by	 the	 Commission,	 against	 four	 in	 2013	 and	 six	 in	

2012.		

	 Since	the	authorization	mechanism	did	not	change	in	the	last	three	years,	such	a	

sudden	 increase	 in	 the	 efficiency	 of	 authorization	 procedures	 in	 the	 year	 when	most	

progress	 in	 the	 negotiations	 was	 made,	 may	 raise	 a	 few	 questions	 about	 the	

reassurances	made	by	European	authorities.	Given	the	determination	of	U.S.	negotiators	

in	 pushing	 for	 regulatory	 harmonization	 on	 GMOs,	 or	 at	 least	 for	 the	 enhanced	

possibility	 for	 U.S.	 GM	 producers	 to	 export	 their	 products	 to	 Europe,	 negotiations	 on	

Genetically-Modified	 Organisms	 appear	 far	 from	 being	 smooth.	 Whether	 negotiators	

would	be	able	to	 find	a	compromise	on	GMOs	regulations	or	not,	European	consumers	

can	not	feel	reassured,	since	it	is	clear	that	TTIP	constitutes	a	unique	chance	for	U.S.	and	

European	biotech	industries	to	access	European	market	or	even	interfere	with	European	

regulation	 on	 the	 subject.	 Despite	 the	 lack	 of	 scientific	 consensus	 on	GMO	harms	 and	
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benefits,	 each	 side	 of	 the	 Atlantic	 should	 not	 be	 forced	 to	 give	 up	 its	 own	 regulatory	

approaches	 nor	 its	 right	 to	 protect	 its	 own	 citizens	 to	 the	 advantage	 of	 trade	 and	

economic	growth.	
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FINAL	CONSIDERATIONS	

	 At	 the	present	 time,	negotiations	proceed	at	good	pace,	with	eleven	negotiating	

rounds	concluded	so	far.	The	next	round	of	negotiations	is	scheduled	for	February	2015,	

in	 Brussels.	 According	 to	 Chief	Negotiators,	 Ignacio	 Garcia	 Bercero	 and	Dan	Mullaney,	

good	 progress	 has	 been	 made	 in	 all	 sectors,	 though	 much	 work	 needs	 to	 done	 to	

conclude	 an	 ambitious	 and	 comprehensive	 agreement.	 All	 sectors	 have	 seen	 great	

progress	since	the	beginning	of	the	negotiations,	with	the	exchange	of	textual	proposals	

and	 tariff	 offers.	 The	European	Union	has	 recently	made	 two	 ambitious	proposals,	 for	

the	 chapters	of	 Sanitary	and	Phytosanitary	 (SPS)	 issues	and	Sustainable	Development.	

The	first	one	received	strong	support	by	Member	States	and	concerned	the	issue	of	Anti-

Microbial	 Resistance,	 which	 consists	 in	 the	 development	 of	 antibiotic	 resistance	 that	

might	 arise	 in	 humans	 and	 animals	 for	 the	 use	 of	 antibiotics	 in	 animal	 feed.	 Such	 a	

proposal,	together	with	the	ambitious	textual	proposal	on	Sustainable	Environment	for	

labor	and	environment,	prove	that	the	European	Commission	is	 listening	to	its	citizens	

and	civil	society,	maintaining	the	intention	of	exchanging	views	and	information	with	all	

stakeholders.	 Concerning	 the	 approval	 of	 GMOs,	 another	 welcomed	 proposal	 of	 the	

European	 Commission	 was	 to	 amend	 the	 Regulation	 (EC)	 1829/2003	 on	 Genetically-

Modified	food	and	feed,	extending	the	authority	of	Member	States	to	restrict	or	prohibit	

also	the	use,	on	part	of	all	of	their	territories	of	GM	food	and	feed,	for	compelling	reasons	

other	than	the	risks	to	human	or	animal	health	and	the	environment.		

	 Nevertheless,	 the	 already	 mentioned	 increase	 in	 the	 number	 of	 Implementing	

Decisions	 for	 authorizations	 or	 renewals	 of	 authorizations	 of	GM	products	 during	 last	

year,	when	 the	 negotiations	 proceed	 at	 a	 good	 pace,	 is	 something	 that	 deserves	 to	 be	

mentioned	 and	 noticed.	 EU	 Chief	 Negotiators	 repeatedly	 stated	 the	 fundamental	

principle	that	TTIP	would	not	undermine	the	protections	that	both	sides	have	adopted	

for	 consumers,	 environmental,	 and	health	 safety,	nor	 it	would	 compromise	each	 side’s	

right	to	regulate.	Although	negotiators	might	be	telling	the	truth	in	the	end,	and	deliver	

an	agreement	that	respects	all	the	objectives	stated	above,	the	concern	remains	for	the	

indirect	 effects	 to	 GMO	 regulations.	 Last	 year	 record	 of	 approvals	 in	 the	 EU	 is	 a	

confirmation.	 Whether	 negotiators	 would	 be	 able	 to	 find	 a	 compromise	 on	 GMOs	

regulations	or	not,	European	consumers	can	not	feel	reassured,	since	it	is	clear	that	TTIP	
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constitutes	a	unique	chance	for	U.S.	and	European	biotech	industries	to	access	European	

market	 or	 even	 interfere	with	 European	 regulation	 on	 the	 subject.	Despite	 the	 lack	 of	

scientific	consensus	on	GMO	harms	and	benefits,	each	side	of	the	Atlantic	should	not	be	

forced	to	give	up	its	own	regulatory	approaches	nor	its	right	to	protect	its	own	citizens	

to	the	advantage	of	trade	and	economic	growth.	

	 Nonetheless,	 too	 much	 has	 been	 accomplished	 and	 promised	 with	 these	

negotiation	to	accept	a	less	than	ambitious	outcome	for	TTIP,	not	to	mention	the	heavy	

influence	 of	 industrial	 representative	 groups	 and	 biotech	 industry,	 whose	 suggestions	

and	comments	were	requested	by	the	two	negotiating	parts	since	before	the	starting	of	

the	 negotiations.	 A	 few	 considerations	 need	 to	 be	 done	 in	 order	 to	 understand	 the	

importance	of	food	safety	regulations	in	TTIP.	Speculations	on	the	possible	outcomes	of	

these	 negotiations	 were	 not	 the	 aim	 of	 work,	 which	 instead	 tried	 to	 investigate	 the	

dynamics	that	led	to	the	beginning	of	negotiations	and,	subsequently,	the	different	food	

safety	regulations	and	approaches,	 in	particular	regarding	GMOs,	 that	are	object	of	 the	

concerns	of	citizens	and	consumers	from	both	sides	of	the	Atlantic.	Although	European	

consumers	seem	those	who	have	more	to	lose	from	any	regulatory	convergence	with	the	

U.S.,	hopes	of	European	civil	society	advocates	to	stop	TTIP	went	not	listened	since	the	

very	beginning	of	 the	negotiations.	 Since	 the	establishment	of	 the	High	Level	Working	

Group	 in	 2011,	 the	 creation	 of	 a	 Free	 Transatlantic	Marketplace	 seem	 finally	 feasible,	

after	the	failed	attempts	off	the	1990s	to	fully	integrate	the	two	economies.		

	 The	HLWG	 traced	a	 roadmap	 for	 the	negotiations	and	 recommended	 that	 these	

would	reach	ambitious	outcomes	in	three	broad	areas.	First,	the	elimination	or	reduction	

of	 residual	 tariff	 barriers	 on	 industrial	 goods,	 with	 the	 acknowledgement	 of	 a	

transitional	 period	 of	 time	 for	 the	 most	 sensitive	 products,	 the	 binding	 of	 existing	

autonomous	 levels	 of	 liberalization	 in	 the	 field	 of	 services	 while	 at	 the	 same	 time	

achieving	new	market	access,	and	the	maximum	ambition	in	terms	of	opening	up	public	

procurement	 at	 every	 level	 on	 both	 sides.	 Second,	 an	 ambitious	 level	 of	 regulatory	

compatibility	for	goods	and	services	that	would	be	the	main	focus	of	the	negotiations,	to	

be	reached	through	a	variety	of	new	and	innovative	approaches	addressing	“behind-the-

borders”	(HLWG,	2013:1)	obstacles	to	trade,	such	as	mutual	recognition,	harmonization	

and	 enhanced	 cooperation	 between	 regulators.	 It	 also	 aimed	 at	 progressive	 and	
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substantial	reduction	for	tariff	barriers	on	trade	of	agricultural	goods,	and	on	other	key	

sectors	 such	 as	 automotive,	 machine-tools,	 electrotechnical	 goods,	 chemicals,	 and	

nanotechnologies.	 In	 the	 field	of	 services,	 financial	 services,	health	 services,	 transport,	

IT,	 telecommunications,	 and	 aeronautics.	 Third,	 the	 HLWG	 Report	 maintained	 the	

importance	of	the	two	sides	developing	common	rules	in	areas	that,	given	the	size	and	

the	 magnitude	 of	 the	 transatlantic	 relationship,	 would	 not	 only	 have	 a	 bilateral	

relevance,	 but	 would	 also	 contribute	 to	 the	 strengthening	 of	 the	 multilateral	 trading	

system.	Some	of	those	areas	were	Intellectual	Property	Rights,	Environment	and	Labor,	

Raw	Materials	and	Energy,	Competition,	and	Transparency.	

	 In	addition,	most	impact	assessments	commissioned	by	the	EU,	predicted	gains	in	

terms	of	GDP	for	both	the	EU	and	the	U.S.,	even	for	third	countries,	at	the	condition	that	

an	ambitious	and	comprehensive	agreement	would	be	reached.	Given	the	relatively	low	

level	 of	 tariffs	 between	 the	EU	 and	 the	U.S.,	 it	was	 commonly	 agreed	 that	most	 of	 the	

gains	of	an	agreement	would	stem	from	the	reduction	or	elimination	of	a	wide	range	of	

non-tariff	barriers	that	caused	unnecessary	and	redundant	trade	costs.	Only	a	great	level	

of	 ambition,	 aiming	 at	 the	 elimination	 of	 all	 tariff	 barriers	 and	 most	 of	 non-tariff	

barriers,	at	least	25	percent	(Ecorys,	2009),	would	provide	the	most	significant	benefits	

for	the	creation	of	jobs,	economic	growth,	and	international	competitiveness	for	both	the	

United	States	and	 the	European	Union.	Although	other	studies	contended	 the	contrary	

regarding	 the	 economic	 gains	 in	 terms	 of	 GDP	 and	 personal	 income,	 the	 objective	 of	

regulatory	convergence	remain	 the	highest	priority	 in	 the	negotiations.	As	CEPR	Study	

showed,	real	economic	gains	would	not	come	from	the	cancellation	of	tariffs,	which	are	

already	very	low,	but	from	getting	rid	of	non-tariff	barriers	to	trade,	in	order	to	liberalize	

trade	and	enhance	opportunities	to	increase	profits.	

	 The	 choice	 of	 focusing	 on	 the	 issue	 of	 GMOs	 in	 TTIP	 and	 the	 study	 of	 the	

regulations	governing	their	use,	cultivation	and	selling	comes	not	only	from	a	personal	

interest,	 but	 also	 from	 the	 fact	 that,	 in	 these	 two	 years	 of	 negotiations,	 although	 they	

were	never	explicitly	mentioned	as	a	topic	in	the	future	agreement,	GMOs	in	TTIP	gained	

more	and	more	attention	from	the	general	public	and	civil	society	organizations.	GMOs	

will	 be	 addressed	 by	 the	 “Sanitary	 and	 Phytosanitary	 Issues”	 Chapter,	 inserted	 in	 the	

second	 part	 of	 the	 future	 agreement,	 regarding	 Regulatory	 Cooperation.	 Among	many	
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other	issues	addressed	in	TTIP,	GMOs	represent	not	only	one	of	the	most	controversial,	

but	 the	huge	difference	of	understanding	 them	between	 the	EU	and	 the	U.S.	will	 likely	

constitute	 a	 big	 obstacle	 in	 the	 TTIP	 negotiations.	 The	 interests	 of	 big	 agribusiness	

companies	 in	 the	 topic	 then,	 suggest	 that	 we	 are	 facing	 some	 kind	 of	 battle	 among	

different	 interests,	 such	 as	 political,	 economic,	 and	 environmental,	whose	main	 actors	

are	all	involved	in	TTIP	negotiations.	Although	a	possible	outcome	of	the	negotiations	is	

hard	 to	 predict,	 some	 issues	 within	 the	 topic	 of	 GMOs	 are	 likely	 to	 be	 source	 of	

confrontation	between	the	negotiators.	

	 First,	 negotiators	 will	 have	 to	 deal	 with	 the	 difference	 in	 risk	 perceptions	

between	 European	 and	 U.S.	 consumers,	 which	 can	 be	 summarized	 by	 affirming	 that	

American	 citizens	 traditionally	 placed	 a	 great	 deal	 of	 trust	 in	 their	 governmental	

agencies	 dealing	 with	 food	 safety,	 while	 European	 consumers	 are	 typically	 more	 risk	

adverse	 regarding	 food	 safety,	 and	 have	 traditionally	 had	 less	 confidence	 in	 European	

food	 policies.	 Although	 both	 the	 EU	 and	 the	 U.S.	 aimed	 at	 achieving	 a	 high	 level	 of	

consumer	 protection,	 their	 understanding	 of	 the	 subject	 and	 regulatory	 approach	

towards	it	broadly	differed.		

	 Second,	the	official	attitude	towards	GM	products	of	the	negotiating	parties,	and	

the	consequent	 risk	 regulations,	have	 traditionally	differed	completely.	U.S.	 regulations	

do	not	distinguish	between	GM	and	non-GM	products,	nor	require	 labeling	of	products	

containing	or	deriving	 from	GMOs,	and	consider	GM	crops	or	 foods	and	 feeds	 to	be	as	

safe	 as	 conventionally-grown	plants.	 In	 the	U.S.,	GM	 food	 regulations	 are	based	on	 the	

concept	of	substantial	equivalence,	which	assumes	that	in	order	to	be	equivalent,	a	GM	

food	 needs	 to	 contain	 similar	 amounts	 of	 nutritional	 components	 as	 its	 conventional	

counterpart	(Fagan,	Antoniou&Robinson,	2014).	On	the	other	hand,	the	EU’s	adoption	of	

the	 precautionary	 principle	 allows	 for	 considerations	 of	 scientific	 uncertainty	 in	 risk	

assessments,	and	public	and	consumer	protection	is	kept	into	great	consideration,	when	

it	 comes	 to	GM	 regulations.	 Scientific	 uncertainty	 on	 the	 possible	 harmful	 effects,	 and	

absence	of	scientific	recognized	benefits,	contributed	to	a	stricter	set	of	regulations	on	

the	cultivation,	importation,	and	sales	of	GM	products.		
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	 Third,	 the	 issue	 of	mandatory	 labeling	 of	GMOs	will	 likely	 constitute	 a	 point	 of	

contention	 and	 major	 difference	 between	 the	 EU	 and	 the	 U.S.	 In	 the	 U.S.,	 due	 to	 the	

substantial	equivalence	approach,	there	are	no	federal	regulations	on	GMOs	labeling,	and	

early	 attempts	 by	 single	 Federal	 States	 and	 environmental	 and	 health	 food	 advocate	

organizations	 to	 pass	 legislation	 requiring	 the	 labeling	 of	 GMOs	 in	 food	 have	 failed.	

Labeling	 is	 currently	 only	 voluntary	 under	 U.S	 laws.	 In	 the	 EU,	 on	 the	 contrary,	 “any	

product	 produced	 from	GMOs,	meaning	derived	whole	 or	 in	 part,	 from	GMOs,	 but	 not	

containing	or	consisting	of	GMOs”	(Official	Journal	of	the	European	Union	2003:	Art	3:2),	

must	 be	 labeled.	 Labeling	 requirements	were	 early	 introduced	when	 lobby	 groups	 for	

GMOs	 realized	 that	 several	 Member	 States	 and	Members	 of	 the	 European	 Parliament	

would	not	allow	GMOs	unless	mandatory	labeling	was	introduced	(Dudek,	2014:113).	

	 So,	 are	European	environmental	organizations	 right	when	considering	 the	TTIP	

as	 an	 attack	 to	 the	 precautionary	 principle?	 Can	 European	 consumers	 feel	 safe	 and	

protected	 by	 European	 regulations?	 At	 the	 present	 time,	 it	 is	 only	 possible	 to	 make	

assumptions	based	on	what	observed	until	now.	Surely,	U.S.	industries	and	lobby	groups	

did	not	hide	their	interest	in	targeting	the	European	precautionary	principle,	nor	the	fact	

that	 it	 only	 constitutes	 an	 obstacle	 to	 trade	 in	 GMOs	 and	 other	 goods.	 As	 long	 as	 the	

precautionary	principle	stands,	European	consumers	can	feel	safe,	which	does	not	imply	

blind	 trust.	 Some	 critics	 argue	 whether	 we	 should	 base	 regulations	 for	 human	 and	

animal	 health	 and	 the	 environment	 on	 ideas	 that	 are	 provided	 by	 the	 industry	

(Bartl&Fahey,	 2014).	 Others	 (CEO,	 2013e)	 also	 argue	 that	 an	 agreement	 that	 involves	

regulations	 and	 standards	 should	 not	 be	 so	 heavily	 influenced	 by	 those	 interests	 that	

want	to	lower	these	standards,	by	labeling	them	as	“unnecessary	barriers	to	trade”,	and	

put	 in	danger	 the	environment	and	consumer	safety	 for	people	 from	both	sides	of	 the	

Atlantic.	To	conclude,	the	positions	of	the	EU	and	the	U.S	regarding	GMOs	appear	too	far	

to	 find	common	ground	 in	a	regulatory	conciliation.	Both	governments	have	 their	own	

way	 to	 approach	 and	 regulate	 the	 topic,	 either	 through	 the	precautionary	principle	 or	

scientific	risk	assessments,	and	none	of	them	will	ever	give	up	on	the	foundations	of	its	

own	 risk	 regulations.	 The	 only	 hope	 is	 that	 EU	 and	 U.S.	 governments	 will	 keep	 in	

considerations	 the	 necessities	 and	 the	 aspirations	 of	 their	 own	 citizens	 for	 a	 better,	

sustainable	future.	
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