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ABSTRACT 

Lo scopo principale di questo elaborato consiste nell’analizzare gli atti di 

repressione violenta, commessi in Cile e Argentina, negli anni 70: la ricerca si 

incentrerà sulle torture e i metodi di eliminazione a cui furono sottoposti i 

cosiddetti desaparecidos, ovvero coloro che, illegalmente tenuti prigionieri nei 

centri di detenzione equipaggiati e controllati dai membri delle forze militari, 

quali la Marina, l’Esercito, l’Aviazione ed i Servizi Segreti, non fecero più ritorno.  

Il primo capitolo dell’elaborato esaminerà il contesto storico in cui Augusto José 

Ramón Pinochet Ugarte rovesciò il governo socialista del presidente Salvador 

Allende, l’11 settembre 1973, e in cui Jorge Rafael Videla organizzò un colpo di 

stato per deporre Isabel Martinez de Perón, il 24 Marzo 1976. I due colpi di stato 

militari possono essere inseriti all’interno di quella che viene conosciuta col 

nome di “Operazione Condor”,  basata sul terrore e sulla violenza volti ad 

eliminare la sovversione comunista, e sviluppatasi nel contesto della Guerra 

Fredda. Gli eventi riguardanti i desaparecidos saranno analizzati prendendo in 

considerazione gli strumenti legali inerenti alla protezione delle persone dalla 

sparizione forzata, esistenti sia a livello internazionale, come la Dichiarazione 

sulla Protezione di tutte le Persone dalle Sparizioni Forzate, che regionale, come 

la Convenzione Inter-Americana sulla Sparizione Forzata di Persone. In seguito, la 

Convenzione contro la Tortura ed altre Pene o Trattamenti Crudeli, Inumani o 

Degradanti, cosi come la Convenzione sulla Prevenzione e Punizione del Delitto di 

Genocidio saranno prese in considerazione per lo studio delle violazioni dei diritti 

umani avvenute in quegli anni: è corretto definire tali atti riguardanti le sparizioni 

forzate e le torture in Cile e Argentina  come genocidio, o sarebbe più 

appropriato  esaminarli solo nel contesto della violazione dei diritti fondamentali, 

facendoli ricadere nella categoria di crimini contro l’umanità? 
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L’analisi della Convenzione contro la Tortura permetterà, nel secondo capitolo, di 

comprendere a fondo cosa si intende per “crimine di tortura”: una volta chiarito 

quali sono gli elementi identificativi di tale crimine, gli eventi riguardanti i 

desaparecidos saranno esaminati: testimonianze di detenuti nei centri 

clandestini e di militari  saranno presentate per comprendere quali atrocità i 

prigionieri furono costretti a subire. 

Il terzo ed ultimo capitolo si incentrerà sull’analisi della Convenzione sul 

Genocidio e si soffermerà sugli elementi caratterizzanti tale crimine, nonché sulla 

nozione di genocidio di gruppi politici, non inclusi nella convenzione. Anche il 

ruolo delle Madri e delle Nonne di Plaza de Mayo sarà riportato, per capire 

pienamente l’importanza del diritto all’identità, rinnegato cosi a lungo dai 

governi militari e dal silenzio intriso di paura e terrore di quegli anni. 
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INTRODUCTION 

 

“Orme nell’oceano 

dai voli della morte 

affogate nello stordimento. 

Adagiati in un letto di sabbia 

non un rumore 

non un lamento 

dagli abissi il silenzio. 

Nunca más! Nunca más!” 

(Patrizia Portoghese, Desaparecidos) 

 

 

The Universal Declaration of Human Rights adopted by the United Nations 

General Assembly on 10th December 1948 at the Palais de Chaillot, in Paris, 

strongly highlights how fundamental the protection of human dignity and 

freedom is. All human beings, thus, are considered equal to each other, which 

implies no discrimination for racial, color, sexual, linguistic, religious, national or 

social property, birth and even political reasons. 

Even though these are ideals that should lay at the heart of the consciousness of 

the mankind, in order to guarantee a peaceful and fair framework all over the 

world, it is not infrequent for citizens to claim their own rights in front of those 

governments that proclaim themselves as the guardians of their people’s dignity 

and freedom. As a matter of fact, sometimes people are not guaranteed the 

possibility to freely show what they really are, or what they believe in: being or 

thinking different does not undermine equality, but it could be interpreted as an 

imminent threat to the stability of few but still most influential individuals; it is 



 

7 
 

then, thus, that the respect and protection of the basic human rights yield to 

ideological wars led by atrocity and repression of what is considered thorny or 

even diverse. 

The principal aim of this work, thus, is to examine the repressive violence which 

took place in Chile as well as in Argentina during the 1970s: the research will 

focus on the tortures and killings which the so called desaparecidos, people who 

underwent unacknowledged detention by security forces, came under in the 

detention centers equipped and ruled by the military juntas, such as the Escuela 

Superior de Mecánica de la Armada (ESMA) in Argentina or Villa Grimaldi in 

Chile: not only will this work evaluate these events focusing on torture and 

inhuman treatments, but it will also try studying them from a genocidal 

perspective. 

The first chapter will outline the historical background during which the 

Commander-in-chief of the Chilean Army, Augusto José Ramón Pinochet Ugarte, 

overthrew the socialist Unidad Popular government of the President Salvador 

Allende on 11th September 1973 and during which the coup d’état led by the 

Commander of the Argentinian Army Jorge Rafael Videla deposed Isabel 

Martinez de Perón on 24th March 1976. The two military coups can be placed in 

the context of the Operation Condor, which is a campaign of violence and terror 

enforced by the right-wing dictatorships in Southern America, and which aimed 

at banning and defeating the Communist subversion: this operation developed in 

the context of the confrontation between the United States and the Soviet Union 

during the Cold War, and was secretly backed and supported by the USA 

government through the Central Intelligence Agency (CIA), aiming at torturing, 

exiling and killing all the members of opposition movements to the central 

governments in the Southern Cone. In order to reach its political repressive 

objectives, the USA elaborated the Doctrine of National Security which placed 
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the security of the State before that of the citizens and of every individual in 

general. 

Once analyzed the historical background in which many people began to 

disappear, this chapter will introduce the legal instruments for the protection of 

disappeared persons, existing at universal level, such as the Declaration on the 

Protection of all Persons from Enforced Disappearance and the International 

Convention for the Protection of all Persons from Enforced Disappearance, as well 

as regional level, such as the Inter-American Convention on Forced 

Disappearance of Persons. The Convention against Torture and other Cruel, 

Inhuman or Degrading Treatment or Punishment and the Convention on the 

Prevention and Punishment of the Crime of Genocide will be studied in the 

following chapters in order to focus on the issue which constitutes the basis of 

this work: is it appropriate to classify the events concerning the Chilean and 

Argentinian disappearances as genocide, or it would be more appropriate to 

examine them only in the context of the violation of the basic human rights 

throughout torture and degrading treatments? 

The second chapter of this work, thus, will first analyze the Convention against 

Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, in 

order to examine and clarify what the term “torture” exactly means. Once taking 

into consideration all the constitutive elements of what we evaluate as torture, 

the chapter will deal with the events concerning the desaparecidos in Chile and 

Argentina: testimonies by detained “subversives” during the military-junta 

governments as well as by members of the Army will be presented in order to 

understand which treatments and sufferings prisoners were subjected to. In this 

eerie context, detention camps such as the Argentinian ESMA or the Chilean Villa 

Grimaldi are notorious for all the killings, miserable detention conditions, shock 

treatments and punishments men, women, children, old people and even 

newborn babies underwent. A detailed picture of the capture methods will be 
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given and particular attention will be focused on the so called “death flights”, 

through which many prisoners were dropped by the military forces from 

helicopters or aircraft into the oceans or rivers in order not to leave traces of the 

dead bodies. The chapter will follow analyzing all the investigations which took 

place in Chile and Argentina, at national and international level, in order to 

discover the truth about what happened in those countries and to give back all 

the victims the dignity which they had been taken away from. 

The last chapter will start focusing on the Convention on the Prevention and 

Punishment of the Crime of Genocide: by analyzing the acts recognized as 

constitutive elements of the crime of genocide, the notion of political genocide, 

not included in the convention, will be taken into consideration and discussed 

throughout an analysis and comparison with the protected groups mentioned in 

the Convention. Is it appropriate, thus, to designate the events in Argentina and 

Chile as genocide, even though the victims were chosen because of their political 

ideas and orientation, and not because of their nationality, ethnicity, race or 

religion? As a matter of fact, starting from the first draft of General Assembly 

Resolution 96 (I), the problem of the inclusion of political groups in the list of 

protected groups has provoked disagreement among experts from many 

countries, which eventually led to the exclusion of the category from the final 

Convention. 

A fundamental element for defining the events during the Chilean and 

Argentinian dictatorships as genocide is also the accusation of the Argentinian 

military junta for the crime of genocide against a national group, presented at 

the Spanish national court. Furthermore, as far as the Pinochet case is 

concerned, the role of Baltasar Garzón is essential, since he requested the 

extradition of Pinochet to try him for genocide. 

The necessity of highlighting the right to identity and the role of memory for all 

those disappeared people is strongly claimed by the Mothers and Grandmothers 
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of Plaza de Mayo: mothers, grandmothers who were and are still looking for 

their disappeared children and grandchildren and who were ready to face the 

military power in order to contribute to the reconstruction of a collective 

memory and to give back identity to those who were forced to lose it. 

My conclusion will draw on the events analyzed in the foregoing chapters, in 

order to evaluate, thus, whether it is possible to attribute to the inhuman 

treatments which prisoners underwent in the detention centers the term 

“genocide”, or not. The role of collective memory has also to be thoroughly 

understood, since memory is the only thing left when the annihilation of people 

without a name, without a story and without identity tries to silence all those 

cries for pain and violation of human dignity. 

My research has been based on several books reporting testimonies as well as on 

legal documents and international Conventions, such as the Informe “Nunca 

más” drafted by the CONADEP (Comisión Nacional sobre la Desaparición de 

Personas) and the Convention on the Prevention and Punishment of the Crime of 

Genocide. I have also consulted several articles taken from the web and I have 

even found important elements in documentaries and movies such as Botín de 

Guerra. 
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1. Historical background and the problem of enforced 

disappearances 

 

1.1 The origins of Operation Condor 

In the immediate aftermaths of World War II, two ideologically and politically 

conflicting blocks originated from the East-West confrontation, preparing the 

ground for the so called Cold War. The instant threat represented by the 

Communist expansion all over Europe as well as all over the world led the USA to 

protect its own allies, by military equipping them and providing them with a 

proper ideological training: Latin American States were deemed to be 

fundamental allies in the fight against Communism1. As a matter of fact, since 

the Monroe Doctrine, worked out by the Secretary of the State J. Q. Adams in 

1823, the USA has always claimed a protective role in the Southern Cone, 

prohibiting foreign interference in the affairs of those territories, and has always 

considered them as a testing ground where they could exercise and evaluate 

their hegemonic power.2 

It was, thus, the Cold War context which laid the basis for the overthrown of 

Southern American governments and for the origin of what has come to be 

known as Operation Condor. At the end of the 1960s and at the beginning of the 

1970s, the Southern Cone already had to face a period of political, social as well 

as economic instability: in 1964 a military coup put an end to democracy in 

Brazil; Hugo Banzer took power in Bolivia in 1971 overthrowing the General Juan 

José Torres; in Chile Augusto José Ramón Pinochet Ugarte removed the former 

President Salvador Allende in 1973, and in the same year even the long lasting 

                                                 
1
 Viola Paolo, Il Novecento, Storia moderna e contemporanea, volume quarto, p.242-247. 

2
Dizionario di Storia Moderna e Contemporanea, Monroe, Dottrina, 

http://www.pbmstoria.it/dizionari/storia_mod/m/m206.htm  (last accessed 5/08/2015) 
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Uruguayan democracy came to an end. Furthermore, in 1976 Jorge Rafael Videla 

deposed Isabel Martinez de Perón and came to power in a coup d’état3.  All 

these political and even brutal changes in the Southern American context caused 

millions of refugees to leave their own countries because of persecutions and led 

to years of degrading treatments, killings and torture of “subversives” by the 

military corps4. The downfall of the Latin American States towards cruelty and 

political terror was eased by the common anti-communist ideology spread by the 

USA, which supported the establishment of right-wing dictatorships against 

subversive left-wing groups5.  

However they were not simply fighting in order to face the left-wing terrorists 

belonging to the local guerrillas: those new dictatorships and their leaders were 

marching against an enemy that, in the name of God, had to be defeated in a 

“holy war”6. Those leftist fighters were considered as microbes that had to be 

destroyed, no matter how, and the Argentinian Foreign Minister, the Vice 

Admiral César Guzetti, clearly explained a common point of view at that time:  

“My concept deals with organizations of the left. There is no such thing as 

subversion of the right. The social body of the country is contaminated by a 

sickness that is eating away at its guts and generates antibodies. These 

antibodies should not be seen in the same light as the disease itself”7. 

                                                 
3
Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 2000 

http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
4
 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, in 

Derechos Human en América, http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 
11/08/2015) 
5
 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 

http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
6
 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 

http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
7
 Guest Ian, Behind the Disappearances: Argentina's Dirty War Against Human Rights and the 

United Nations,    University of Pennsylvania Press, Philadelphia, Pennsylvania, 1990, p. 21 
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Those people, thus, were compared to a mortal disease by  the military junta, a 

gangrene that has to be cured in order to save the whole body, an infection that 

had to be cut out8. 

The United States held an important role in the origin of the Operation Condor: it 

was the Central Intelligence Agency (CIA) that helped all the secret services of 

the Southern American States in order to keep contacts and to organize secret 

meetings aiming at taking under control all the political exiled people and at 

organizing the repressive actions providing the military groups with all the 

equipment necessary for tortures and repression9: in his article Operation 

Condor: Clandestine Inter-American System, J. Patrice McSherry reports that 

(…) in 1999, a high-ranking Argentine military source familiar with junta 

secrets in 1976 told an Argentine journalist that Henry Kissinger had assured 

the Chilean and Argentine juntas of the Ford administration's support and 

cooperation for counterinsurgency operations and for Operation Condor, 

during an inter-American meeting in Santiago on June 10, 1976. The 

journalist obtained declassified U.S. State Department documents from 

1976 to 1978 showing that the U.S. Embassy in Buenos Aires was well 

informed about Condor. Similarly, former Interior Minister Alfredo Arce 

Carpio of Bolivia told another Argentine author in 1998, the coordination 

among Argentina, Bolivia, Uruguay, Chile, and Paraguay, known as 

Operation Condor, existed.... The military governments of Latin America 

agreed to have a common project of intelligence and interchange of 

prisoners. 

(…)The information accumulated and disseminated by this system quite 

conceivably was used to violate human rights. (…)A recently declassified U.S. 

                                                 
8
 Klein Naomi, The Shock Doctrine. The rise of disaster capitalism, Picador, New York, 2008, p. 112 

9
 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 

http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
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assassination manual from the 1950s, for example, stated: "No 

assassination instructions should ever be written or recorded"10. 

Three killings spread the rumor about a secret international conspiracy  against 

the leftist groups and movements: on 30th September 1974, in Buenos Aires, the 

General Carlos Prats Gonzales, Minister of the Interior during the Salvador 

Allende’s Governments, was killed, together with his wife Sofia Cuthbert, by a car 

bomb on his way home. This action was committed by the National Intelligence 

Directorate  (Dirección de Inteligencia Nacional – DINA) which was the Chilean 

Secret Police during the Pinochet’s Government, established in 1973 and headed 

by Colonel Manuel Contreras, who indeed considered Prats one of the greatest 

enemies of Pinochet11. 

Michael Townley, a  North American expert of electric devices and even member 

of the DINA, the major of the Chilean Army Armando Fernandez Larios and  the 

Chilean right-wing Juan Luis Bulnes Ossa were involved in the car bomb attack 

and further investigations showed that the DINA acted with the Argentinian 

consensus and support.12 It is also interesting to notice that this assassination 

was never investigated properly by the Argentinian judicial authorities.13 

On 6th October 1975, Bernardo Leighton, a founding member of the Chilean 

Christian Democratic Party and former vice-President, was almost killed by a 

shooting attack in Rome, where he was in exile, because of his opposition to 

                                                 
10

McSherry Patrice, Operation Condor: Clandestine Inter-American System, 
http://www.public.asu.edu/~idcmt/terror.pdf (last accessed 11/08/2015) 
11

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, in 
Derechos Human en América, http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 
11/08/2015) 
12

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, 
http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 11/08/2015) 
13

 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 
http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
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Pinochet and political support to Allende14. The Italian investigators started to 

find out the existence of an international network which connected together the 

Italian neo-fascist forces (responsible for the so called Strategy of Tension) with 

the Southern American Secret Services. As a matter of fact, it was Pier Luigi 

Concutelli and Salvatore Falabella, Italian neo-fascists which had contacts with 

Stefano delle Chiaie, who shot against Leighton and his wife in order to kill 

them.15In this attack, thus, not only did Italian neo-fascist groups such as Ordine 

Nuovo and Avanguardia Nazionale participate, but also secret agents from the 

Franquist Spain and the Chilean DINA16. 

In 1976, Richard Gott put together all the testimonies, by the families of the 

victims, gathered in the previous months and started to talk about a secret 

operation that had something in common with Operation Felix17 in Vietnam: Gott 

aimed at spreading the idea that Henry Kissinger, Secretary of the State at that 

time, actually knew about what was happening in the Southern States.18 

However it was the Orlando Letelier’s killing which finally paved the way for the 

acknowledgement of a secret operation at an international level: Orlando 

Letelier, a Chilean economist and diplomat during Allende’s Government, 

became an activist who claimed the respect for human rights under Pinochet, 

and who aimed at denouncing all the violations of human dignity in the Chilean 

                                                 
14

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, 
http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 11/08/2015) 
15

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, 
http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 11/08/2015) 
16

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, 
http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 11/08/2015) 
17

 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 
http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
18

 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 
http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
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detention camps19. Pedro Espinoza, Contrera’s assistant, frankly declared to 

Townley that 

“Desde que lo liberamos, Letelier ha estado dando problemas al gobierno en 

el exterior"20 

(Since we freed him, Letelier has caused problems abroad to our 

Government). 

 On 21st September 1976 he was killed in Washington D.C. by a remote-

controlled bomb planted under the driver’s seat of his car, while he was going to 

the embassy district. In the attack even Letelier’s assistant, Ronnie Moffit, died. 

Again, Michael Townley was the one who coordinated the attack and who placed 

the bomb under the seat of Letelier’s car 21. He was also the one who, together 

with Virgilio Paz Romero, a Cuban militant in exile who was against Fidel Castro’s 

regime, made the bomb. Towley, Romero and even Dioniso Suarez, a member of 

the Cuban Nationalist Group, were found guilty, but also Manuel Contreras and 

other members of the DINA were convicted in a US federal court for the attack22. 

What is important here is that the people responsible for the crime were 

provided with false passports in order to escape to the USA, with the knowledge 

and consensus of the CIA23. A week after Letelier’s death, it was Robert Scherrer, 

a special agent of the Federal Bureau of Investigation (FBI), who sent a document 

                                                 
19

 Klein Naomi, The Shock Doctrine, p. 98 
20

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, 
http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 11/08/2015) 
21

 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 
http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
22

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, 
http://www.derechos.org/koaga/vii/2/cuya.html (last accessed 11/08/2015) 
23

 Klein Naomi, The Shock Doctrine, p. 100 
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to the FBI headquarters in which he described and gave a name to what we know 

today as Operation Condor.24 

1.2 Operation Condor 

Operation Condor was a top-secret arrangement among South American 

military intelligence agencies so united in their ideological convictions that 

they continued to cooperate even when their own military governments 

were close to war. Condor was a highly sophisticated system of command, 

control, intelligence, exchange of prisoners, and combined operations. It 

allowed the militaries to act with impunity in associated countries, and to 

utilize clandestine structures parallel to the state apparatus to avoid 

accountability and maintain maximum secrecy. Suspects who were legally 

arrested could be passed into the covert Condor system, at which point all 

information available to the outside world about the person ceased. The 

person "disappeared" and the state could deny responsibility and 

knowledge of the person's whereabouts. Condor employed complex 

infrastructures and covert elimination mechanisms (such as burning bodies 

or throwing them into the sea). The Condor apparatus bypassed the official 

state judicial and penal structures that remained functioning during the 

military regimes25.  

Three different phases, thus, can be identified in this Operation: the first one 

referred to the exchange of secret documents, information about the so called 

izquierdistas (supporters or members of communist and Marxist groups): this 

phase was carried out by the secret agencies of the Southern American States. 

The second one tried to fulfill plans in order to defeat left-wing terrorists in the 

region, and the third one aimed at providing special groups with the necessary 

                                                 
24

 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 
http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
25

 McSherry Patrice, Operation Condor: Clandestine Inter-American System, 
http://www.public.asu.edu/~idcmt/terror.pdf (last accessed 11/08/2015) 
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equipment as well as training and ideology26 in order to capture, torture and 

assassinate members of leftist groups but also political figures of the left able to 

influence and mobilize the public opinion in order to get consensus. 27 

It was in 1975 that Operation Condor was launched, and Colonel Manuel 

Contreras had the main role in its fulfillment as well as its spreading in Latin 

America, North America and even in Europe. It was based on secret agreements 

pledged by the Secret Services of Argentina, Bolivia, Chile, Paraguay, Uruguay 

even including the active role of Brazil and Peru28. As Patrice McSherry explains 

in his article, Operation Condor was born in the cradle of the National Security 

Doctrine and the Cold War:  

(…) hemispheric defense defined by ideological frontiers. The more limited 

concept of territorial defense was superseded. To the U.S. national security 

apparatus--which fostered the new continent-wide security doctrine in its 

training centers -- and to many Latin American militaries, the Cold War 

represented World War III, the war of ideologies. Security forces in Latin 

America classified and targeted persons on the basis of their political ideas 

rather than illegal acts. The regimes hunted down dissidents and leftists, 

union and peasant leaders, priests and nuns, intellectuals, students, and 

teachers -- not only guerrillas29. 

Since the end of the Second World War, thus, the USA had been aiming at 

pursuing two main targets: eradicate the Communist root from its neighbors and 

develop a favorable economic network where it could expand its multinationals 

                                                 
26

 Calloni Stella, Informe Hinchey sobre las actividades de la CIA en Chile, 
http://www.derechos.org/nizkor/doc/condor/calloni.html  (last accessed 10/08/2015) 
27

 McSherry Patrice, Operation Condor: Clandestine Inter-American System, 
http://www.public.asu.edu/~idcmt/terror.pdf (last accessed 11/08/2015) 
28

 Cuya Esteban, La “Operación Condor”: El Terrorismo de Estado de Alcance Transnacional, 
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and its economies. For these reasons, the USA really needed to indoctrinate the 

military forces of Latin America in order to make them understand that the 

security of the States always came first, which is the main point of the National 

Security Doctrine. 

When in 1992 the Paraguayan Archive of Terror was discovered, it was found out 

that the Government of USA had collaborated with intelligence organizations 

involved in Condor, in particular with the DINA, and that the CIA and the FBI 

were particularly active in the search of people who the Latina American 

agencies were looking for (role performed especially by the FBI) or in order to 

provide them with lists of suspects (thanks to the CIA involvement)30. 

Furthermore: 

In June 1999, the State Department released thousands of declassified 

documents showing for the first time that the CIA and the State and Defense 

Departments were intimately aware of Condor; one Defense Department 

intelligence report dated October 1, 1976, noted that Latin American 

military officers bragged about it to their U.S. counterparts. The same report 

approvingly described Condor's "joint counterinsurgency operations" that 

aimed to "eliminate Marxist terrorist activities"; Argentina, it noted, created 

a special Condor team "structured much like a U.S. Special Forces Team." A 

CIA document called Condor "a counter-terrorism organization" and noted 

that the Condor countries had a specialized telecommunications system 

called "CONDORTEL." In fact, an Argentine military source told a U.S. 

Embassy contact that the CIA was privy to Condor and had played a key role 
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in setting up computerized links among the intelligence and operations units 

of the six Condor states31. 

 

All this help us understand that Operation Condor has to be studied in the 

broader context of the Cold War and in the US fight against the Communist 

threat: in order to defeat the spread of Communism, the USA was willing to do 

anything in its power even though this would meant torturing and killing in the 

most outrageous way people whose only guilt was that of thinking differently or 

of believing in a different political, social and economic arrangement of society. 

 

1.3 Operation Condor and the military coup in Chile 

Since its independence in 1818, Chile has always disclosed an inclinations toward 

democracy: in particular, from 1932 to 1973, when Allende was overthrown by a 

military coup, Chile could boast almost 40 years of democratic tradition. 32 In 

1823 the USA recognized the independence of Chile: this was the same year in 

which the Monroe Doctrine first started, warning the European powers not to 

intervene in the American political affairs.33 Even though during the 1950s the 

Monroe Doctrine had been abandoned, the come to power of Fidel Castro in 

Cuba started to worry the USA: Castro represented a political threat for the 

diffusion of Communism in the neighboring Latin American States, which 

gravitated under the protecting wing of the USA. In order to fight Communism 

and prevent its ideas and ideology from spreading among the illiterate and 
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uneducated population, the US Government started financing plans aimed at 

improving living conditions. However, the main problem was the creation of 

subversive Communist guerrillas often  backed up by Castro’s forces. The USA, 

thus, realized that something concrete had to be done in order to fight that 

battle and forestall that threat: not only did the Government have to help society 

to develop, but it also had to support the Chilean military forces, providing them 

with all the necessary equipment for this holy war34: 

De todos los países del hemisferio, Chile fue elegido para convertirse en 

vitrina para la nueva Alianza para el Progreso. Chile poseía la extensa 

infraestructura burocrática para planificar y administrar un programa de 

desarrollo nacional; además, su historia de apoyo popular a los Socialistas, 

Comunistas y otros partidos de la izquierda se percibía en Washington como 

un coqueteo con el comunismo. Entre los años 1962 y 1969, Chile recibió 

indirectamente más de un billón de dólares en ayuda directa de los Estados 

Unidos, préstamos y subvenciones incluidas. Chile recibió más ayuda por 

habitante que cualquier otro país del hemisferio. Entre 1964 y 1970, entre 

200 y 300 millones de dólares en crédito de corto plazo fueron 

continuamente facilitados a Chile desde bancos privados americanos35. 

(Among all the countries all around the world, Chile was chosen in order to 

be transformed in a showcase for the New Alliance for Progress. Chile could 

boast a developed bureaucratic structure in order to devise and run a proper 

national development plan. Furthermore its long lasting popular support to 

the Communist, Marxist and other leftist parties was perceived in 

Washington as a flirt with Communism. Between 1962 and 1969, Chile 

indirectly received more than $ 1 billion by the USA, including loans and 

subsidies. Chile received more help per each inhabitant that any other 
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country in the world. Between 1964 and 1970, Chile were provided with 

between $ 200 and 300 million as short-term loans by US private banks). 

In 1970 Salvador Allende was democratically elected as President of the Chilean 

Republic: his main targets were a reform of the Chilean economics, the 

nationalization of the main industries, and the improvement of the relationships 

with the socialist and communist countries. These points  were of great concern 

for the USA, which had been trying to limit the Communist threat: the CIA tried 

to gather information by infiltrators in the left wing parties and groups or by 

contacts with the Chilean police. The CIA was also responsible for spreading false 

information in order to create dissention between leftist groups, which is known 

as black propaganda. In addition, anti-communist campaigns through radios, 

televisions, pamphlets, wall paintings always depicted the Communist leaders or 

States (such as Cuba or the Soviet Union) as scary figures who spread blood and 

war all around the world. These campaigns even relied upon anti-communist 

letters written by Pope Pius XI.36 In his book Killing hope: U.S. Military and C.I.A. 

Interventions Since World War II, William Bloom explains that: 

The propaganda campaign was enormous. During the first week of intensive 

propaganda activity (the third week of June 1964), a CIA-funded 

propaganda group produced twenty radio spots per day in Santiago and on 

44 provincial stations; twelve-minute news broadcasts five times daily on 

three Santiago stations and 24 provincial outlets; thousands of cartoons, 

and much paid press advertising. By the end of June, the group produced 24 

daily newscasts in Santiago and the provinces, 26 weekly "commentary" 

programs, and distributed 3,000 posters daily37. 
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Therefore, the CIA had a prevalent role in the landslide fall toward Allende 

overthrown and Pinochet’s come to power: as a matter of fact, the Commission 

elected in order to investigate the stay-behind operations organized by the US 

secret services published a report in which it presented all the money spent in 

order to finance anti-communist propaganda and to back up the military coup:  

 

          Técnicas de acción encubierta - Gastos en Chile, 1963-73  38. 
(Stay-behind operations techniques – Expenses in Chile, 1963-73) 

 
Técnicas                                                                                                                 Cantidad                                                                                                               
(Techniques )                                                                                                      ( Quantity ) 

 

Propaganda para elecciones                                                                     
 (Electoral propaganda and help to political parties) 
 
Producción y difusión de propaganda                                                            
(Propaganda production and diffusion) 
 
Apoyo a organizaciones del sector privado                                      
(Help to private organizations) 
 
Fomentar el golpe de Estado militar                                                                 
(Encourage the military coup) 
 
Cifras redondeadas a                                                                                             
(Figures rounded up to) 
 
 

In the 1970 Presidential elections, the 40 Committee, a division of the executive 

wing of the US Government which had to deal with covert actions, concluded 

that the USA had to start what had come to be known as Ruin Operation, which 

basically aimed at preventing the Unidad Popular Party (which supported the 

Marxist Allende) from winning, rather than backing only one candidate. There 

were three candidates for the Presidency of Chile: Allende, the leftist candidate;  
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Radomiro Tomic, the Christian Democrats’ candidate and Jorje Alessandri, of the 

conservative National party39. 

In March 1970, the 40 Committee approved the Ruin Operation to be undertaken 

by the CIA, in order to cause Allende to lose the elections. This operation had 

two main targets: the first one was to stop the development of any communist 

group which could be able to gain power in Chile; the second one was to support 

all the anti-communist and anti-Marxist political leaders who could help weaken 

the Unidad Popular: the CIA had to reduce the popular consensus towards the 

left, also using the black propaganda40.  

However all these efforts turned out to be quite ineffective, since on 4th 

September 1970 Allende won the elections. On 15th September, the US President 

Richard Nixon ordered to the head of the CIA, Richard Helms, to plan a military 

coup to overthrow Allende, since the USA would not accept the new Chilean 

President. Basically, two plans of action were devised: the first one, Action plan I, 

aimed at substituting Allende with the previous Chilean President Eduardo 

Nicanor Frei Montalva, belonging to the Christian Democratic Party; but he 

refused to manipulate the electoral process and died before the following 

elections. Another part of the Action Plan I, was an economic maneuver: to 

create an economic and financial panic in order to demonstrate that Allende was 

unsuitable for such a position41. 

The Action Plan II was devised in order to organize a military coup in Chile: the 

CIA acted without consulting the US embassy in Chile and the US Department of 
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State and of Defense. The Chilean police and military forces were guaranteed 

military equipment and back-up42.  

In the National Security Decision Memorandum (NSDM) 93, Nixon expressed the 

will to do everything necessary to maximize pressure on Chilean Government in 

order to prevent it from stabilizing and from undertaking political actions 

adverse to those of the USA:  

 

(…) The President has decided that the public posture of the United States 

will be correct but cool, to avoid giving the Allende government a basis on 

which to rally domestic and international support for consolidation of the 

regime; but that the United States will seek to maximize pressures on the 

Allende government to prevent its consolidation and limit its ability to 

implement policies contrary to U. S. and hemisphere interests. Specifically, 

the President has directed that within the context of a publicly cool and 

correct posture toward Chile: vigorous efforts be undertaken to assure that 

other governments in Latin America understand fully that the U. S. opposes 

consolidation of a communist state in Chile hostile to the interests of the 

United States and other hemisphere nations, and to the extent possible 

encourage them to adopt a similar posture. close consultation be 

established with key governments in Latin America, particularly Brazil and 

Argentina, to coordinate efforts to oppose Chilean moves which may be 

contrary to our mutual interests; in pursuit of this objective, efforts should 

be increased to establish and maintain close relations with friendly military 

leaders in the hemisphere. 

- Necessary actions be taken to: a. exclude, to the extent possible, further 

financing assistance or guarantees for U. S. private investment in Chile, 

including those related to the Investment Guarantee Program or the 

operations of the Export-Import Bank; b. determine the extent to which 
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existing guarantees and financing arrangements can be terminated or 

reduced; c. bring maximum feasible influence to bear in international 

financial institutions to limit credit or other financing assistance to Chile (in 

this connection, efforts should be made to coordinate with and gain 

maximum support for this policy from other friendly nations, particularly 

those in Latin America, with the objective of lessening unilateral U. S. 

exposure); and d. assure that U. S. private business interests having 

investments or operations in Chile are made aware of the concern with 

which the U. S. Government views the Government of Chile and the 

restrictive nature of the policies which the U. S. Government intends to 

follow.  

- No new bilateral economic aid commitments be undertaken with the 

Government of Chile (programs of a humanitarian or private social agency 

character will be considered on a case by case basis); existing commitments 

will be fulfilled but ways in which, if the U. S. desires to do so, they could be 

reduced, delayed or terminated should be examined43. 

 

On 11th September 1973 the desired military coup which put aside Salvador 

Allende finally succeed to led the General Augusto Pinochet to power: the 

military junta soon tried to consolidate its power by prohibiting all the other 

political parties, suspending the Congress and introducing the censorship on 

everything concerning Allende, its policy and ideas against the new regime. The 

Marxist party was declared illegal and the detention centers started being 

operative in order to torture and even kill all those who would dare to hinder the 

junta or have opposing ideas44. 
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After the coup, the CIA acted in order to help the junta consolidating its power 

inside the country as well as abroad and went on exchanging information with 

the Chilean secret agencies45. 

 

1.4 The Chilean economic “miracle” 

When talking about the military coup in Chile, it is fundamental to talk also about 

the so called Chicago School, that is the Chicago’s Economic Department which 

used to think of itself as a School of Thought and whose main figure was Milton 

Friedman: 

It was not just training students; it was building and strengthening the 

Chicago School of economics, the brainchild of a coterie of conservative 

academics whose ideas represented a revolutionary bulwark against the 

dominant "statist" thinking of the day. To step through the doors of the 

Social Science Building, under the sign reading "Science Is Measurement," 

and into the legendary lunchroom, where students tested their intellectual 

mettle by daring to challenge their titanic professors, was to seek nothing so 

prosaic as a degree. It was to enlist in battle46. 

 

Friedman and the Chicago School dreamt of a society of pure capitalism, free 

from government’s interventions and regulations, barriers to trade and they 

strongly believed that the only way to restore this condition of pure economy 

was to inflict shocks to society: 

 

Only “bitter medicine” could clear those distortions and bad patterns 

out of the way47. 
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The Chicago school professors used to teach their students that economic laws 

(demand and offer, unemployment, inflation) were something unchangeable and 

fixed and which rested in a perfect equilibrium. The Chicago Boys maintained 

that free market was like a scientific system in which individuals followed their 

desires and created the maximum benefits from all, and when economic crisis or 

problems appeared, it was only because the system was not actually free. Only a 

proper application of the basic economic rules of the free market theory could 

solve the problems, thus48. 

The real enemy for the Chicago Boys was not the Marxist ideology, but the 

Keynesian ideas spread in the USA, the Social Democrats in Europe and the ideas 

of developmentalists in the Third World: they all believed in a mixed economy 

made up of capitalism for the manufacturing and distribution of products, State 

ownership for essential services and socialism in education. They wanted to 

reform the economy in order to make it pure, and these ideas mainly came from 

Friedrich Von Hayek, Friedman’s mentor. In 1974 Friedman and Hayek joined 

together to create the Mont Pelerin Society, whose main idea was that business 

should be left alone to govern the world49. 

What worried Chicago Boys the most were the ideas of developmentalists: 

 

Developmentalist economists argued that their countries would finally 

escape the cycle of poverty only if they pursued an inward-oriented 

industrialization strategy instead of relying on the export of natural 

resources, whose prices had been on a declining path, to Europe and North 

America. They advocated regulating or even nationalizing oil, minerals and 

other key industries so that a healthy share of the proceeds fed a 

government-led development process50. 
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Developmentalism spread in Latin America, first of all in Argentina, Uruguay, 

Brazil and Chile, where politicians used public money to build infrastructures, 

providing local business with subsidies and choosing barriers to trade in order to 

develop the local industries51. 

Clearly contrasting the basis of the New Deal, thus, Friedman expressed in his 

book Capitalism and Freedom the main ideas of global-free market: 

 

First, governments must remove all rules and regulations standing in the 

way of the accumulation of profits. Second, they should sell off any assets 

they own that corporations could be running at a profit. And third, they 

should dramatically cut back funding of social programs. (…)Taxes, when 

they must exist, should be low, and rich and poor should be taxed at the 

same flat rate. Corporations should be free to sell their products anywhere 

in the world, and governments should make no effort to protect local 

industries or local ownership. All prices, including the price of labor, should 

be determined by the market. There should be no minimum wage52. 

 

As far as Chile is concerned, the US Government planned to pay and send Chilean 

students to the Chicago School in order to train them according to the free 

market ideology, opposing that of the so called “pink” economists (those who did 

not share the economic values of the Chicago Boys). Launched in 1956, the 

project saw one hundred Chilean students graduated at the Chicago School from 

1957 to 1970. However, Chicago students started travelling to Chile and even to 
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Latin America in general to teach and spread the main ideas of the so called 

neoliberal policy53. 

11th September 1973 was the doomsday for Chicago economists, since it 

represented the start of a counterrevolution, the first victory against 

Keynesianism and  developmentalism. Even though in the military junta there 

were those who wanted to restore the economic situation before Allende’s 

election, Pinochet surrounded himself with the technos, economists educated 

according to the Chicago School values and ideas.54 

Pinochet believed that, by abandoning government intervention in the economy, 

equilibrium and prosperity would be reached: he started privatizing companies 

owned by the State and putting down barriers to trade, cutting governing 

spending by 10%. However the first Chicago laboratory was to failed: inflation 

reached 375% in 1974, the cost of basics rose, and local business failed. Pinochet 

had followed the rules of the Chicago Boys without reaching the desired results: 

there were still distortions to put away. In order to do that, Pinochet needed to 

applied a “shock treatment”, firing thousands of people from the public sector, 

so that they could find a new job in the private one: this was the only way for the 

“economic miracle” to happen, which could end inflation and guarantee a rapid 

economic growth. Pinochet started removing more and more trade barriers, 

causing damage to local business, leading the country to recession. In order to 

improve the situation of the country, Friedman understood that the only way to 

impose the Chicago Boys’ rules was to resort to military force and political terror, 

two basic elements to impose the Chicago values: the health system became as 
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pay-as-you-go, the public school system was replaced by vouchers, graveyard 

and nursery school were privatized55.  

However, Chile did not recover from the economic collapse and Pinochet was 

even forced to nationalize many private companies. Chilean miracle actually 

never happened, and those who dared to oppose the economic policy adopted 

by Pinochet, following the Chicago Boys, were considered as a plague that risked 

infecting the entire system and that, thus, had to disappear56. 

1.5  Military coup in Argentina 

In 1810 Argentina was the first Latina American country to reach independence 

from Spain and, in 1853, an advanced Constitution was drafted: individuals took 

priority over the authority of the States, and they were protected against each 

possible abuse. However, when required,  these individual rights had to yield to 

authoritarian emergency laws whose duration and limits had to be specified: 

according to the poder ejecutivo nacional (PEN), the Argentinian President could 

arrest and detain people without punishing them57. 

Until 1930, Argentina could boast a democratic tradition uncommon to other 

countries of the Latin American region, but since the 1930s, the military forces 

have interrupted this sort of “ritual”: Hipólito Yrigoyen, a member of the Radical 

Party and the first President to be elected with free elections, was overthrown by 

a military coup. Again, in 1943 a military group, which the Colonel Juán Domingo 

Perón belonged to, took power: this military coup was followed by elections in 

which Perón himself was elected President of Argentina. Nevertheless, in 1955 

Perón was forced to leave the Presidency because of a coup organized by a 

military junta, which eventually declared the Peronist Party out of law. In the 
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following twenty years, the Peronist resistance grew more and more and, 

starting from the 1970s, guerrillas movements appeared on the scene: the most 

hardened were the Montoneros (whose name comes from the gauchos who 

rebelled against the British liberalism in the XIX century): they aimed at attacking 

the military forces of the dictatorship and at organizing the Peronist Youth in a 

political organization. Even other Marxist organizations started to act in those 

years: the Ejército Rivolucionario del Pueblo (ERP) and the Fuerzas Armadas 

Rivolucionarias (FAR)58.  

In 1972, after eleven years spent in exile in Spain, Perón came back in Argentina 

and supported the Presidential election of Hector J. Cámpora: even though 

Cámpora was formally elected President, it was Perón who really acted in the 

political backstage. In 1973 Cámpora was elected President and Perón came back 

from Spain, from which he had continuously backed the Montoneros. However, 

on the day of the first public speech of Perón, the right-wing Peronists  (most of 

them belonged to the armed forces) fired at the left-wing Peronist Youth, killing 

13 people. Perón, thus, unexpectedly expressed his disappointment with the 

Montoneros, declared his support to the right-wing Peronists59 and forced 

Cámpora to resign60. 

After Perón’s death, his wife Isabelita took power, even though López Rega 

(Minister of Social Welfare and almost Isabelita’s Prime Minister) was the real 

political leader61. Intellectuals, students, political figures who were thought to 

have relationships with the guerrilla movements started to be kidnapped and 

killed by the Alianza Anticomunista Argentina (Triple A), a death squad belonging 
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to the right Peronist wing which killed Hipólito Solari Yrigoyen. In 1975 the 

Montoneros killed the American Consul in Córdoba, John Patrick Egan 62. 

All these tensions led Isabelita Perón to declare the state of siege: thanks to the 

new powers granted by it, Isabel started passing decrees by which she ordered 

the military forces to fight and defeat the Montoneros as well as the ERP, making 

an excessive use of the executive power in order to deal with terrorism. In 1975 

Operation Independence was organized in Tucumán in order to break the ERP63.  

Even though by 1976 the left wing terrorism had become more brutal, it did not 

represent a major threat to the State: indeed, it has been reported that from 

September 1974 to January 1976 left-wing operations fell dramatically. However, 

right-wing terrorism increased more and more, since the Triple A kept on 

kidnapping and killing left-wing activists, who were also detained and tortured in 

clandestine centers, such as Famailla, which was already operative one year 

before the military coup in 1976.64 

On 24th March 1976 the Commanders in chief of the Army, the Navy and the  Air 

Force overthrew and imprisoned Isabel Perón. The military Junta elected the 

Commander of the Army Jorge Videla as President of the Junta, creating 

problems within the Army and the Navy, whose Commander in chief was the 

Admiral Massera. Even though the operations of the so called Dirty war had to 

be run by the Army, the Navy invaded the Army jurisdiction throughout the 

establishment of the Escuela Superior de Mecánica de la Armada (ESMA), where 

thousands of people were tortured and killed65. 
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Argentina was one of the countries in which Operation Condor took place: 

military commanders were indoctrinated in the doctrine of National Security in 

order to fight the left-wing subversion. Argentina’s military forces, thus, planned 

to undertake a secret war against left-wing terrorism: Jorge Videla, Roberto Viola 

and other military figures secretly met and concluded that the only way to defeat 

the guerrillas was to scare the population, in order to make people deny 

guerrillas popular support. Everything was conducted in secret, without 

promoting public campaigns against the subversions: kidnappings happened in 

the middle of the night, tortures were practiced in secret detention centers and 

corpses were brought back on the shore by the Ocean’s tide or by the Rio de La 

Plata’s stream66. 

The military junta aimed at contrasting every hint of Peronism but also at 

reversing Perón nationalism, through which barriers to trade had been lifted in 

order to make local industries to develop. The Finance Minister Alfredo Martinez 

de Hoz banned strikes, collective meetings and closed shops. He also aimed at 

lowering the trade barriers, receiving loans and evaluating the peso, according to 

the neoliberal policies fostered by the Chicago Boys and to the so called 

Reaganomics: as a matter of fact, de Hoz promoted the allocation of money on 

housing and infrastructures, increasing the amount of public spending. Argentina 

also started to borrow huge loans abroad and soon it was unable to cope with its 

economic problems67. Rodolfo Walsh, an Argentinian journalist, wrote in 1977:  

There are parts of greater Buenos Aires were infant mortality has reached 

30%- a figure which puts us on a par with Benin, or the Guineas. There are 

huge urban areas with little or no electric light, without water because the 

big industries have pumped the underground reservoirs dry. Networks of 

streets have been reduced to a continuous pothole because you pave the 
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roads only in the military suburbs. The business associates of Martínez de 

Hoz have polluted all the beaches of one of the most beautiful rivers in the 

world by pouring effluents directly into the estuary68. 

Argentina, thus, was a very important country for the economic as well as 

political front, and it fulfilled a fundamental role in the Operations Condor, for 

the struggle against left-wing terrorism and the fight against Communism.  As 

reported in a CIA cable of 1976, 

the Condor countries which would operate in Europe were Chile, Argentina 

and Uruguay; Condor countries  have now decided to suspend their plans to 

operate in Europe and to hold a training course in Buenos Aires for those 

Condor officers who were to operate in Europe (…)69. 

Even Kissinger openly and publicly supported Operation Condor by declaring that 

a coalition between the Latin American States could be a good idea and by 

announcing that the USA would do everything in its power to help Argentina 

without harming it70. 

The dirty war, thus, started immediately, and military forces were almost 

invaded by a sort of excitement which led them to take under control every 

person who could possibly have had even sporadic contact with Montoneros or 

left-wing and subversive movements; sometimes so incontrollable was the 

excitement that mistakes were made and the wrong people were kidnaped and 

tortured. Speaking to subversives was forbidden, thinking like a subversive was 

forbidden and even meeting old friends who turned out to belong to left-wing 

movements, Unions, and guerrillas was forbidden. The most striking and frightful 
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consequence could not be that of being tortured and killed, but that of being 

disappeared: being without a name, a surname, a family; not a man or a woman 

anymore, not a father, a mother, a friend; without an identity and without that 

dignity which makes us human beings. Simply disappeared, which means having 

being someone but being no one. 

1.6   International Documents on the problem of enforced 

disappearances  

The problem of enforced disappearances dates back to the Second World War, 

even though it was during the 1970s and 1980s that the term desaparecido was 

used to represent a recurring element linked to the military dictatorships: as a 

matter of fact, it was first coined in Guatemala during the 1960s and then it 

spread all over Latin America71.  

In the past, the problem of enforced disappearances had not received the proper 

consideration needed for such a thorny matter: the crime of enforced 

disappearance, thus, was taken into consideration by the Geneva Convention 

and its Additional Protocols (1977) only if committed in wartime; furthermore, 

according to the Rome Statute of the International Criminal Court, if committed 

as part of a widespread or systematic attack, it is considered a crime against 

humanity: 

Article 7 

Crimes against humanity 

1. For the purpose of this Statute, ‘crime against humanity’ means any of the 

following acts when committed as part of a widespread or systematic attack 

directed against any civilian population, with knowledge of the attack: 

(…)  
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(i) Enforced disappearance of persons;72 

 

In its resolution 33/173 of 20 December 1978, the United Nations General 

Assembly manifested its concern about all disappearances reported in many 

parts of the world, first of all Latin American Countries, and urged the 

Governments to intervene in order to prevent people’s violation of their 

fundamental human rights73. 

In 1992, the General Assembly of the United Nations adopted the Declaration on 

the Protection of All Persons from Enforced Disappearance, in which  all acts of 

enforced disappearance are considered an offence to the fundamental human 

rights as well as to human dignity affirmed by the Universal Declaration of 

Human Rights, and every State has to do everything in its power to prevent its 

population to be involved in such acts74. Furthermore, the legislation of each 

State shall punish those who are responsible for enforced disappearances and 

consequent tortures when acting in a territory under their jurisdiction, since, as 

art. 1.2 reports:  

 

It constitutes a violation of the rules of international law guaranteeing, inter 

alia, the right to recognition as a person before the law, the right to liberty 

and security of the person and the right not to be subjected to torture and 

other cruel, inhuman or degrading treatment or punishment. It also violates 

or constitutes a grave threat to the right to life75. 
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In 1994 the Inter-American Convention on Forced Disappearance of Persons was 

adopted by the Organization of American States (OAS)76 and was ratified by 15 

States, among which Argentina and Chile. In the first article of the Convention 

the crime of enforced disappearances is strongly condemned, even when states 

of emergency are declared; States have to cooperate in order to prevent 

enforced disappearances and punish those responsible for committing or trying 

to commit this crime 77. 

Art. 2 clearly explains what enforced disappearance is considered to be:  

 

For the purposes of this Convention, forced disappearance is considered to 

be the act of depriving a person or persons of his or their freedom, in 

whatever way, perpetrated by agents of the state or by persons or groups of 

persons acting with the authorization, support, or acquiescence of the state, 

followed by an absence of information or a refusal to acknowledge that 

deprivation of freedom or to give information on the whereabouts of that 

person, thereby impeding his or her recourse to the applicable legal 

remedies and procedural guarantees78. 

 

Once established in art. 3 that each ratifying State has the obligation to adopt  

legislative measures necessary to establish the crime of enforced disappearances 

and its related punishment, art. 4 introduces criteria of jurisdiction:  

 

           (…) 

a. When the forced disappearance of persons or any act constituting such 

offense was committed within its jurisdiction; 
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b. When the accused is a national of that state; 

c .When the victim is a national of that state and that state sees fit to do 

so79. 

 

This crime is not considered by the Convention as a political offence, which 

implies extradition, but it shall be included in every extradition treaty among 

States Parties as extraditable offence (art. 5). 

Art. 8 analyzes a very important point concerning enforced disappearances by 

military forces: persons in suspicious of this kind of crime cannot defend 

themselves by invoking the obedience to superior orders since, once the order 

has been received, they have the right and the duty to disobey it80. Furthermore, 

art. 10 clearly declares that no public emergency, war or special circumstance 

can justify the enforced disappearances to be endured. According to art. 12, 

then, every State Party must cooperate with the others in order to identify and 

locate every person disappeared and who was detained in the torture centers, 

and it must also undertake research in order to return disappeared babies and 

minors to their previous families81. 

Following the draft of the Declaration on the Protection of All Person from 

Enforced Disappearance, an inter-sessional open-ended working group in the 

United Nations was established in order to draw up a legally binding document 

which could deal with the problem of enforced disappearance: the work 

concluded in 2006 and the International Convention for the Protection of All 

Persons from Enforced Disappearance was adopted by the General Assembly of 

the United Nations82. 
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After declaring that no one should be submitted to enforced disappearance, art. 

1.2 recalls art. 10 of the Inter-American Convention on Forced Disappearance of 

Persons by declaring that no war, special circumstance, internal instability or 

emergency situation could be invoked in order to justify the enforced 

disappearances83. According to the Inter-American Convention, then, art. 2 

explains what is meant by using the expression “enforced disappearance”:  

 

For the purposes of this Convention, "enforced disappearance" is considered 

to be the arrest, detention, abduction or any other form of deprivation of 

liberty by agents of the State or by persons or groups of persons acting with 

the authorization, support or acquiescence of the State, followed by a 

refusal to acknowledge the deprivation of liberty or by concealment of the 

fate or whereabouts of the disappeared person, which place such a person 

outside the protection of the law84. 

 

Moreover, art. 5 specifies that: 

 

The widespread or systematic practice of enforced disappearance 

constitutes a crime against humanity as defined in applicable international 

law and shall attract the consequences provided for under such applicable 

international law85. 

 

Art. 24 clearly explains what is meant by “victim” for the purpose of the 

Convention, that is every person who, being detained, has suffered and has 

being harmed during its detention as a result of enforced disappearance. 

Furthermore the article recalls the right of the victims to be told the truth  about 
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the fate of the disappeared persons as well as the conditions of detention. States 

should take all measures in their power in order to search for disappeared 

persons, inform their families and even have them their relative’s remains back, 

in case they are found dead86. 

After pointing out that nobody shall be secretly detained, art. 17 explains that 

each State shall establish the circumstances in which a person could undergo a 

deprivation of its liberty, in which cases authorities could be authorized to 

proceed to such a deprivation of liberty and it also highlights the guarantees that 

have to be granted to the detainee87.  

Every deprivation of liberty shall be reported in registers in which the identity of 

the prisoner, the date, time and the location of its detention, the authority on 

charge of the deprivation of liberty and all the events related to the detainee’s 

fate are reported; relatives of the prisoners as well as of the victims or any other 

person interested must be given the right to consult at least some of these data, 

such as the authority in charge of the detention or when the person was 

detained and where (art.17-18)88. 

In order to deal with the problem of enforced disappearances, each State shall 

take all the necessary actions so as to try every person in suspicious of being 

involved, having ordered or favored a disappearance; furthermore no obedience 

to superior orders can be invoked in order to be acquitted or to ease the 

punishment (art.6). Art. 9 explains, recalling the Inter-American Convention, 

when a State has the competence to exercise jurisdiction over enforced 

disappearances, that is:  

( a ) When the offence is committed in any territory under its jurisdiction or 

on board a ship or aircraft registered in that State; 
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( b ) When the alleged offender is one of its nationals; 

( c ) When the disappeared person is one of its nationals and the State Party 

considers it appropriate89. 

 

According to art. 13, enforced disappearance shall not be considered as a 

political offence and, thus, every request of extradition for such an offence shall 

not be refused. This article goes on regulating the terms of extraditions between 

the States Parties90. 

All the States have to cooperate in order to deal with the problem of 

disappearance as well as to gather information about the detainees, all the 

practices used on them and their fate (art. 14-15). Furthermore in art. 16 the 

principle of non-refoulement is explained: States must not expel, extradite or 

surrender people to States where they are believed to risk undergoing enforced 

disappearance. In order to protect people deprived of their liberty, States must 

guarantee a training about law enforcement for civil, military, medical personnel, 

officials and whoever could be involved in the custody of these people, as art. 23 

underlines91. 

In order to fulfill the principles express in this Convention, a Committee on 

Enforced Disappearances has been established and it receives reports from all 

the States about how the rights have been protected, respected and 

implemented. Once examined the reports, the Committee can address the States 

by “concluding observations”, which consist of recommendations and non-

binding opinions92. 
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The problem of enforced disappearances, thus, is one of great concern at 

international level: depriving a person of its liberty and dignity implies for the 

person not being guaranteed its fundamental rights and for the States not being 

able to act as a State should actually do. 

Chile and Argentina have both ratified the Inter-American Convention on Forced 

Disappearance of Persons and the International Convention for the Protection of 

All Persons from Enforced Disappearance (Argentina ratified it on 14th December 

2007, and Chile on 8th December 200993), but more than thirty years before, all 

those principles declared in the already quoted conventions were completely 

wiped out by the craving for power and the annihilation of the human being in 

front of the destruction of compassion and civilization, which is what makes us 

humans. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
93

 United Nations Treaty Collection, International Convention for the Protection of All Persons 
from Enforced Disappearance  
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
16&chapter=4&lang=en (last accessed 16/08/2015) 



 

44 
 

2. Torture as a strategy of political terror 

 

2.1 The definition and prohibition of torture in International Law 

 

a)  International Instruments 

 

I’m thrown to the ground in the cell. It’s hot. 

 My eyes are blindfolded.  

The door opens and someone says that I’m to be moved. 

 Two days have gone without torture. 

(Jacobo Timerman, Prisoners without a Name, Cell without a Number) 

 

On 10th December 1984 the United Nations General Assembly adopted, by 

resolution 39/46, the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, which eventually came into force on 26th 

June 1987: the States part to the Convention, today, are 158. This documents 

portraits a very detailed definition of torture which has been subjected to 

numerous interpretations since its creation94. 

In order to better understand and analyze what the United Nations mean by 

enunciating the crime of torture, it would be interesting to date back to the 

Nuremberg principles, established in the Nuremberg Tribunal. 

According to the Nuremberg Tribunal Charter, issued by the Allies at the end of 

WWII, the Allied powers had to cooperate in order to foster the repression of the 

so called international crimes, which are acts which constitute arduous matters 

of international concern and which are universally recognized as criminal actions 
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undertaken either by private individuals or by members of organizations, then 

not attributed to States; these acts can be committed in peacetime or wartime 

and should be considered so reprehensible as to allow the intervention of 

international agencies or organizations. The main characteristic of the 

international crimes, thus, is that they cannot be attributed to States, since only 

individuals can be tried for them95. 

According to art. 6 of the Nuremberg Charter, international crimes can be 

divided into war crimes,  crimes against humanity and  crime of aggression. The 

crime of genocide was later identified and classified as an international crime 

only after World War II, starting from 1946:  

 

(a) CRIMES AGAINST PEACE: namely, planning, preparation, initiation or 

waging of a war of aggression, or a war in violation of international 

treaties, agreements or assurances, or participation in a common plan or 

conspiracy for the accomplishment of any of the foregoing; 

(b) WAR CRIMES: namely, violations of the laws or customs of war. Such 

violations shall include, but not be limited to, murder, ill-treatment or 

deportation to slave labor or for any other purpose of civilian population of 

or in occupied territory, murder or ill-treatment of prisoners of war or 

persons on the seas, killing of hostages, plunder of public or private 

property, wanton destruction of cities, towns or villages, or devastation not 

justified by military necessity; 

(c)CRIMES AGAINST HUMANITY: namely, murder, extermination, 

enslavement, deportation, and other inhumane acts committed against any 

civilian population, before or during the war; or persecutions on political, 

racial or religious grounds in execution of or in connection with any crime 
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within the jurisdiction of the Tribunal, whether or not in violation of the 

domestic law of the country where perpetrated96. 

 

The end of the Cold War also led to the development and establishment of a new 

international equilibrium which aimed at protecting some fundamental 

principles of the International Law, threatened by the end of bipolarism and the 

ethnic, as well as religious and national, mixture which originated from the 

collapse of the URSS: these events paved the way for the establishment, by the 

Security Council,  of two International Criminal Courts in the 1990s, in order to 

put an end to the conflicts which broke out in the territories of the Former 

Yugoslavia and in Rwanda: in 1993 the International Criminal Tribunal for the 

Former Yugoslavia (hereinafter Tribunal for the Former Yugoslavia) was created 

by resolution n. 827 of 25th May 1993, followed by the foundation of the 

International Criminal Tribunal for Rwanda (hereinafter Tribunal for Rwanda), 

whose Statute was adopted by resolution 955, on 8th November 199497. 

Once established the competence of the Tribunal, the Statute of the Tribunal for 

the Former Yugoslavia lists all the acts which have to be prosecuted and 

punished, starting from the violation of the Geneva Convention of 1949, 

followed by the violation of the laws or customs of war, genocide and crimes 

against humanity:  

Article 2 

Grave breaches of the Geneva Conventions of 1949 

The International Tribunal shall have the power to prosecute persons 

committing or ordering to be committed grave breaches of the Geneva 
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Conventions of 12 August 1949, namely the following acts against persons 

or property protected under the provisions of the relevant Geneva 

Convention: 

(a) willful killing; 

(b) torture or inhuman treatment, including biological experiments; 

(c) willfully causing great suffering or serious injury to body or health; 

(d) extensive destruction and appropriation of property, not justified by 
military necessity and carried out unlawfully and wantonly; 

(e) compelling a prisoner of war or a civilian to serve in the forces of a 
hostile power; 

(f) willfully depriving a prisoner of war or a civilian of the rights of fair and 
regular trial; 

(g) unlawful deportation or transfer or unlawful confinement of a civilian; 

(h) taking civilians as hostages. 

 

Article 3 

Violations of the laws or customs of war 

 

The International Tribunal shall have the power to prosecute persons 

violating the laws or customs of war. Such violations shall include, but not 

be limited to: 

(a) employment of poisonous weapons or other weapons calculated to 
cause unnecessary suffering; 

(b) wanton destruction of cities, towns or villages, or devastation not 
justified by military necessity; 

(c) attack, or bombardment, by whatever means, of undefended towns, 
villages, dwellings, or buildings; 

(d) seizure of, destruction or willful damage done to institutions dedicated 
to religion, charity and education, the arts and sciences, historic monuments 
and works of art and science; 

(e) plunder of public or private property. 
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Article 4 

Genocide 

 

1. The International Tribunal shall have the power to prosecute persons 

committing genocide as defined in paragraph 2 of this article or of 

committing any of the other acts enumerated in paragraph 3 of this article. 

(…) 

Article 5 

Crimes against humanity 

 

The International Tribunal shall have the power to prosecute persons 

responsible for the following crimes when committed in armed conflict, 

whether international or internal in character, and directed against any 

civilian population: 

(a) murder; 

(b) extermination; 

(c) enslavement; 

(d) deportation; 

(e) imprisonment; 

(f) torture; 

(g) rape; 

(h) persecutions on political, racial and religious grounds; 

(i) other inhumane acts 98 

 

The Statute of the Tribunal for Rwanda declares that the competence of the 

Tribunal concerns the crime of genocide, together with the crimes against 
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humanity, among which the crime of torture is listed, and the violation of 

Geneva Convention and its additional protocol II99. 

In 1998, in Rome, the General Assembly called a conference of minister 

plenipotentiaries in order to reach the establishment of an International Criminal 

Court: the conference ended with the approval of the Rome Statute by the 

General Assembly100, which divides the jurisdiction of the International Criminal 

Court among the crime of genocide, crimes against humanity, war crimes and the 

crime of aggression101. Torture is included both among the crimes against 

humanity and the war crimes, and it is defined as  

intentional infliction of severe pain or suffering, whether physical or mental, 

upon a person in the custody or under the control of the accused; except 

that torture shall not include pain or suffering arising only from, inherent in 

or incidental to, lawful sanctions (art. 7)102. 

Examining, thus, the Rome Statue and both the Statutes of the International 

Criminal Tribunals, and analyzing the Nuremberg Charter, it is possible to 

conclude, thus, that the crime of torture can be classified as both a war crime 

and a crime against humanity. 

A war crime basically is a grave violation of the international humanitarian law 

during an armed conflict, which can be both international or not; furthermore a 

nexus between the conflict and the crime is required. A war crime can be 

committed by military forces as well as civilians and against civilians as well as 

military forces, as long as belonging to the enemy’s forces.103 
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Crimes against humanity are considered to be serious attacks on human beings 

and dignity as a widespread (causing numerous victims) or systematic (being part 

of a plan designed by an organization having an exclusive authority)  attack 

against civilians104: they aim at destroying the innate diversity which 

characterizes the human nature, damaging, thus, the human dignity105. 

On 9th December 1975, the United Nations provided the international 

community with a declaration, which is the Declaration on the Protection of All 

Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, adopted, by consensus,  by the General Assembly, in 

which the crime of torture was described in details:  

 

Article 1 

1. For the purpose of this Declaration, torture means any act by which 

severe pain or suffering, whether physical or mental, is intentionally inflicted 

by or at the instigation of a public official on a person for such purposes as 

obtaining from him or a third person information or confession, punishing 

him for an act he has committed or is suspected of having committed, or 

intimidating him or other persons. It does not include pain or suffering 

arising only from, inherent in or incidental to, lawful sanctions to the extent 

consistent with the Standard Minimum Rules for the Treatment of Prisoners. 

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman 

or degrading treatment or punishment106. 
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Many States started considering the declaration as a fundamental act, even 

though it did not have legally-binding force, and they showed the will and desire 

to implement it and draft a legally-binding document107. Nine years later, thus, 

the Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment came from the previous declaration: 

Article 1 

1. For the purposes of this Convention, the term "torture" means any act 

by which severe pain or suffering, whether physical or mental, is 

intentionally inflicted on a person for such purposes as obtaining from 

him or a third person information or a confession, punishing him for an 

act he or a third person has committed or is suspected of having 

committed, or intimidating or coercing him or a third person, or for any 

reason based on discrimination of any kind, when such pain or suffering 

is inflicted by or at the instigation of or with the consent or acquiescence 

of a public official or other person acting in an official capacity. It does 

not include pain or suffering arising only from, inherent in or incidental 

to lawful sanctions108. 

 

In the Declaration, torture is identified as cruel, inhuman and degrading 

treatment, whereas in the Convention this definition is omitted; furthermore, 

the Convention takes into consideration the intent to torture because of 

discriminating motives. 

An important aspect which the Convention underlines is that the crime of torture 

generates severe pain or suffering, whether physical or mental, even though no 

further elements are taken into consideration in order to properly identify acts 
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which can be gathered under the definition of torture. Not only does torture 

mean committing an act, but also not committing it: torture, thus, can be 

perpetrated even by omission109. For this purpose, the Brdanin case and 

judgment definitely pave the way for a strenuous debate on the topic.  

Radoslav Brdjanin, a Serbian criminal, was sentenced to 32-year imprisonment 

by the International Criminal Tribunal for the Former Yugoslavia for committing 

crimes against humanity (among which that of torture), breaches of Geneva 

Convention and violation of the laws or customs of war110. 

In this case the problem of the threshold of pain and sufferings necessary in 

order to classify the acts as torture has been examined. During the trial, Brdjanin 

referred to the so called Bybee Memorandum, a document drafted by Deputy 

Assistant Attorney General of the United States, John Yoo, and signed by 

Assistant Attorney General Jay S. Bybee, head of the Office of Legal Counsel of 

the United States Department of Justice, in 2002: this Memorandum explains all 

the techniques used for interrogations, even outside the USA, among which 

stress position, waterboarding, sleep deprivation, all acts enforced in order to 

fight the war against terrorism were analyzed. While taking into consideration 

the definition of torture in the Convention, the Memorandum highlights the lack 

of explanation of the term “severe”111:  

The statute does not, however, define the term "severe." "In the absence of 

such a definition, we construe a statutory term in accordance with its 

ordinary or natural meaning. (…)The dictionary defines "severe" as 
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"unsparing in exaction, punishment, or censure" or "inflicting discomfort or 

pain hard to endure; sharp; afflictive; distressing; violent; extreme; as severe 

pain, anguish, torture." (…)Thus, the adjective "severe" conveys that the 

pain or suffering must be of such a high level of intensity that the pain is 

difficult for the subject to endure112. 

For these reasons, the suffering threshold needed in order to speak about 

torture has been identified in the documents according to the following criteria:  

Such damage must rise to the level of death, organ failure, or the 

permanent impairment of a significant body function. These statutes 

suggest that "severe pain",  as used in Section 2340, must rise to a similarly 

high level—the level that would ordinarily be associated with a sufficiently 

serious physical condition or injury such as death, organ failure, or serious 

impairment of body functions—in order to constitute torture113. 

However, since Brdjanin could only base its explanations on the Bybee 

Memorandum, the Prosecuting lawyers considered his defense as misleading 

and inadequate. Not only, thus, did the Tribunal eventually affirmed that the 

term “severe” used in the Convention refers to pains and suffering which could 

cause dangerous or mortal injuries, but it also pointed out that the level of 

sufferings should be lower. 114 

During the negotiations on the Convention against Torture, the United Kingdom 

proposed the inclusion of the phrase “extreme pains and sufferings” instead of 
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“severe”, in order to restrict the number of cases which could be included in the 

definition of torture by the Convention. Nevertheless, this proposal was rejected, 

since the Convention takes into consideration even those pains and suffering less 

severe that “extreme”115. 

As a matter of fact, during the Brdjanin Trial, the Trial Chamber proclaimed that: 

(…) coercing Bosnian Muslim non-combatants in the Brđo area and the 

Ljubija football stadium in July 1992, as well as at Trnopolje between May 

and October 1992, “could not but cause severe pain and suffering”116. 

In the 2007 Mrksic judgment of the Tribunal for the Former Yugoslavia, it has 

been reported that a cruel treatment consists of an attack to human dignity, 

providing that imprisonment and lack of medical assistance do not fall in the 

definition, as already specified in the Limaj case, in 2005117. 

In the Delalic judgment, it has been highlighted that the Human Rights 

Committee has identified a list of conducts as acts of torture, such as electrical 

shocks, mocking, beating, lack of food, lack of communication between 

prisoners, being blindfolded with tied hands,… : these are all acts that could be 

classified as mental torture, since they aimed at destroying the psychological 

strength of the prisoner118. Furthermore, as the European Court specified in the 

Aksoy v. Turkey case, a naked  prisoner suspended by his hands tied behind his 

back is considered to be subjected to torture: 
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(…) this treatment could only have been deliberately inflicted: indeed a 

certain amount of preparation and exertion would have been required to 

carry it out. It would appear to have been administered with the aim of 

obtaining admissions or information from the applicant. In addition to the 

severe pain which it must have caused at the time, the medical evidence 

shows that it led to paralysis of both arms which lasted for some time. The 

Court considers that this treatment was of such a serious and cruel nature 

that it can only be described as torture119. 

In the Ayding v. Turkey case, the European Court even classified rape as torture, 

and presented all the sufferings which the applicant went through:  

[The applicant] was detained over a period of three days during which she 

must have been bewildered and disorientated by being kept blindfolded, 

and in a constant state of physical pain and mental anguish brought on by 

the beatings administered to her during questioning and by the 

apprehension of what would happen to her next. She was also paraded 

naked in humiliating circumstances thus adding to her overall sense of 

vulnerability and on one occasion she was pummeled with high-pressure 

water while being spun around in a tyre120. 

All these judgments, thus, are fundamental in order to clarify the meaning of the 

definition of torture, which does not only imply serious injuries or death as a 

result of the criminal acts, but it also includes those acts which could mentally 

destroy prisoners or physically destroy them without leaving visible marks. 
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A further aspect which has to be analyzed in the definition of torture refers to 

the involvement of public officials or other persons acting in an official capacity 

who intentionally torture prisoners: only when committed by people fulfilling 

public offices, determined acts can be classified as torture. Nevertheless, the 

Kunarac judgment affirmed, in 2001, that a criminal act can be classified as 

torture even if committed by a private subject:  

The Trial Chamber in the present case was therefore right in taking the 

position that the public official requirement is not a requirement under 

customary international law in relation to the criminal responsibility of an 

individual for torture outside of the framework of the Torture Convention121. 

As a matter of fact, according to a significant part of the doctrine, States has the 

duty to prevent every person on their territory from committing torture, 

whether this person is a private or a public official, a member of the 

governmental administration or of the armed forces122. 

Today, thus, the International Law aims at broadening the definition of the 

Convention by including even those acts committed by private subjects, 

providing that all the other requirements listed in the definition are fulfilled. 

 

b) Regional Instruments 

 

The legal prohibition of the crime of torture is recognized at international level as 

well as regional one: as a matter of fact, on 4th November 1950, the European 

Convention on Human Rights (hereinafter European Convention) was signed in 

Rome and came into force on the 3rd September 1953. It was drafted by the 
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Council of Europe and it is completed by fifteen additional protocols. Today, the 

European Convention has come into force on the international level for forty-

seven States123. 

According to art. 3 of the Convention (after being modified by Protocols n. 11 

and 14),  

no one shall be subjected to torture or to inhuman or degrading treatment 

or punishment124. 

This is a very brief article which entails the powerful concept of the prohibition of 

torture, still presenting some defects: as a matter of fact, art. 3 does not explain 

which is the difference between the acts which could fall under the definition of 

torture and those which can be considered as inhuman or degrading treatments 

or punishments. The European Court of Human Rights, in order to define the 

crime of torture, has based its analysis on the definition of the Convention 

against Torture, and it has come to conclude that the constitutive elements of 

torture range from the infliction of severe mental and physical pains, the pursue 

of a specific purpose to the deliberate intention to inflict such sufferings 125.  

Degrading treatments, instead, are all those acts which humiliate the victims and 

cause them fear, anguish and a sense of inferiority. As specified in the Greek 

case, inhuman treatments are those acts which constitute pains and sufferings 
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which are deliberately inflicted and unjustifiable, and which could cause both 

mental and physical harms126. 

However, the European Convention on Human Rights is not the only regional 

instruments adopted  in order to prevent and punish the crime of torture: on 9th 

December 1984 the General Assembly of the OAS adopted the Inter-American 

Convention to Prevent and Punish Torture, which came into force on 28th 

February 1987 and has been ratified both by Argentina and Chile in 1988127. 

Art. 2 of the Convention clearly explains what is meant by torture:  

 

For the purposes of this Convention, torture shall be understood to be any 

act intentionally performed whereby physical or mental pain or suffering is 

inflicted on a person for purposes of criminal investigation, as a means of 

intimidation, as personal punishment, as a preventive measure, as a 

penalty, or for any other purpose. Torture shall also be understood to be the 

use of methods upon a person intended to obliterate the personality of the 

victim or to diminish his physical or mental capacities, even if they do not 

cause physical pain or mental anguish. 

The concept of torture shall not include physical or mental pain or suffering 

that is inherent in or solely the consequence of lawful measures, provided 

that they do not include the performance of the acts or use of the methods 

referred to in this article128. 
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According to the definition, thus, the crime of torture is committed when pains 

and sufferings are deliberately inflicted on a person. An aspect taken into 

consideration by this Convention, and not mentioned by other international or 

regional documents, refers to the intention of committing acts of torture in order 

to undermine victims’ personality or their mental capacities: these actions can be 

considered torture even if they do not cause severe pains and do not leave 

visible marks or if they cause fear and anguish in the prisoner or victim; 

furthermore, art. 3 underlines who can be proclaimed guilty for the crime of 

torture: 

 

a. A public servant or employee who acting in that capacity orders, 

instigates or induces the use of torture, or who directly commits it or who, 

being able to prevent it, fails to do so. 

b. A person who at the instigation of a public servant or employee 

mentioned in subparagraph (a) orders, instigates or induces the use of 

torture, directly commits it or is an accomplice thereto129. 

 

Torture, thus, can be committed by persons fulfilling public offices who commit it 

personally or who delegate the commission of the act to others. 

However, it is important to notice that the American Convention on Human 

Rights, adopted by the OAS on 22th November 1969 and come into force on 18th 

July 1978, does not mention the prohibition and punishment of the crime of 

torture130. 
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The crime of torture is an international crime whose prevention and punishment 

are of international as well as regional concern. Its prohibition is a norm of 

customary law, and it even constitute a norm of jus cogens, absolute and non-

derogable in any circumstances131.  

As a matter of fact, the growing importance of the Convention against Torture, 

together with many other treaties on human rights, has put the issue of the need 

to prohibit the crime of torture on the agenda of many States’ government; 

furthermore, many judgments by several International Tribunals have analyzed 

the matter concerning this crime and the role of the torturer132: as a matter of 

fact, in the Filartiga v. Pena-Irala case, the United States Court of Appeals 

declared that  the person in charge of torture can be compared to a pirate or a 

slave trader, the hostis humani generis, who is an enemy of all human nature133. 

The International Tribunal for the Former Yugoslavia, in the Furundzija case 

states that: 

 

(…) the prohibition of torture imposes upon States obligations erga omnes, 

that is, obligations owed towards all the other members of the international 

community, each of which then has a correlative right. In addition, the 

violation of such an obligation simultaneously constitutes a breach of the 

correlative right of all members of the international community and gives 

rise to a claim for compliance accruing to each and every member, which 
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then has the right to insist on fulfillment of the obligation or in any case to 

call for the breach to be discontinued134, 

and explains that, since it protects such a fundamental value in the international 

community, the prohibition of torture has evolved into a norm whose rank, in 

the international hierarchy, is higher than those of the treaties and ordinary 

customary rules: this principle, thus, has transformed into a norm of jus cogens, 

which cannot be derogated by international instruments with a lower rank135. 

 

2.2  The Shock Doctrine as a metaphor for torture 

The historical background of the military coup in Chile and Argentina can be 

placed inside the fulfillment of Operation Condor and of the fight against an 

economic system based on Marxism and developmentalism: as it has already 

been explained, the USA, and in particular the Chicago Boys of Milton Friedman, 

carried out an essential role in this struggle. However, dealing with a dangerous 

enemy implies fighting it in a direct way as well as trying to destroy it from the 

basis, uprooting its seed and preventing it from growing and spreading on and 

on. Operation Condor, thus, turned out to be the outcome of a more rough and 

complicated ploy which laid its basis in the experiments conducted in the McGill 

University’s Allan Memorial Institute, under the supervision of the director Dr. 

Ewen Cameron, in the 1950s136. 

Cameron, a renowned psychiatrist, during his experiments, rejected the typical 

Freudian method based on “talk therapy” in order to cure its patients, since he 

                                                 
134

 Prosecutor v. Furundzjia, International Criminal Tribunal for the Former Yugoslavia, case No. 
IT-95-17/1-T, http://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf  (last accessed 
3/10/2015) 
135

 Prosecutor v. Furundzjia, International Criminal Tribunal for the Former Yugoslavia 
136

 Klein Naomi, The Shock Doctrine, p. 28 



 

62 
 

strongly believed in a re-creation of its patients’ psyche: through a method called 

“psychic driving” he did not aimed at repairing people who were mentally ill, but 

his target was a total eradication of the basic principles the person believed in; 

people’s mind was considered like a blanket which had to be cleaned; each spot 

had to be erased in order to embrace new and more appropriate ideas: 

According to his published papers from the time, he believed that the only 

way to teach his patients healthy new behaviors was to get inside their 

minds and "break up old pathological patterns." The first step was "de-

patterning," which had a stunning goal: to return the mind to a state when 

it was, as Aristotle claimed, "a writing tablet on which as yet nothing 

actually stands written," a tabula rasa. Cameron believed he could reach 

that state by attacking the brain with everything known to interfere with its 

normal functioning- all at once. It was "shock and awe" warfare on the 

mind137. 

This process could not be “gentle” but brutal and shocking, and the only 

metaphor for this shock therapy was the use of the electroshock, which had 

become extremely used in North America and  Europe: the shock treatments 

seemed to work better than lobotomy and in some cases seemed to really help 

patients, but no scientific evidence or proof could be provided by doctors and 

psychiatrists themselves138. Cameron aimed at bringing his patients back to the 

infant period of their lives:  

"There is not only a loss of the space-time image but loss of all feeling that it 

should be present. During this stage the patient may show a variety of other 

phenomena, such as loss of a second language or all knowledge of his 

marital status. In more advance forms, he may be unable to walk without 
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support, to feed himself, and he may show double incontinence. . . . All 

aspects of his memorial function are severely disturbed”139. 

In order to “de-pattern” his patients, Cameron used the so called Page-Russel, 

based on six consecutive jolts rather that only one, followed by the use of drugs 

and  hallucinogens. Once this first phase was over, a second one began, aiming at 

reshaping the patients’ personality through recorded messages. All these 

techniques tried to completely erase the perception of place and time to confuse 

the subjects and reduce their ability to think. As a matter of fact, among the 

techniques implemented to reach this result there were psychological 

harassments followed by a period of total isolation, during which the person was 

not anymore able to understand where he was and since how long. Cameron 

understood that only sensory inputs and memory can help people to still 

preserve the time and space perception, and many testimonies of survivors 

reported that the only way to fight isolation was to desperately anchor to distant 

sounds, such as the far church bells or children’s laugh 140. Jacobo Timerman 

explained in his book Prisoner without a name, Cell without a Number how an 

eye-contact with another prisoner, in the Argentinian clandestine center, 

through a peephole of the detention room triggered a sense of freedom and 

empathy that he had completely forgotten because of his isolation period141. 

The techniques developed in the McGill University’s Allan Memorial Institute 

were the basis for the CIA’s interrogation methods; two declassified CIA 

documents report the process: 

(...)to break "resistant sources" is to create violent ruptures between 

prisoners and their ability to make sense of the world around them. First, 
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the senses are starved of any input (with hoods, earplugs, shackles, total 

isolation), then the body is bombarded with overwhelming stimulation 

(strobe lights, blaring music, beatings, electroshock). The goal of this 

"softening-up" stage is to provoke a kind of hurricane in the mind: prisoners 

are so regressed and afraid that they can no longer think rationally or 

protect their own interests. It is in that state of shock that most prisoners 

give their interrogators whatever they want—information, confessions, a 

renunciation of former beliefs142. 

The CIA, thus, developed a program of illegal experiments, whose code name 

was MKUltra, and which violated every notion and aspect of human rights: 

students, children, poor men, mental patients were all involved in the 

experiments and the techniques used ranged from electroshock, hypnosis, drugs 

such as the LSD to waterboarding.143 

The CIA also produce the Kubark Counterintelligence Interrogation, a book based 

on Cameron’s distortion of time and space and on sensory deprivation followed 

by sensory overload144. 

What scientists inside the Allan Memorial Institute and the CIA believed was that 

only an initial shock, a brutal change from the past (such as a war or a terrorist 

attack) could be the starting point for a total eradication of the germs that had to 

be destroyed: only then they could intervene to rebuild new men according to 

their ideas and standards, no matter how terrible and violent the techniques 

used were. 
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These techniques formed the basis for Operation Condor methods and were 

spread, thus, among the Intelligence Agencies of the American Southern States: 

the aim was to uproot the seed of subversion, opposition to the regime and even 

communism which could be spread through young people, members of 

revolutionary organizations and even babies who, if wrongly bred, could 

contribute to the development of this dangerous threat. 

However, these techniques still constitute the CIA’s equipment in order to fight 

terrorism in that “war on terror” which continues to threaten the US safety. As a 

matter of fact, in 2014 the US Senate Select Committee on Intelligence released 

a final report in which all the CIA’s practices of torture were described and 

examined: in this final document, the term “torture” is used145. 

According to this report, the CIA has been using a series of outrageous 

interrogation methods and illegal detentions, which eventually turned out to 

have been useless in order to fight the terrorist menace, without always 

consulting the US Department of Justice. Among these techniques 

waterboarding, “wallings” (slamming detainees against a wall), sleep deprivation 

or “rectal rehydration” were listed; prisoners were often left in dark cells, 

without human contacts, in complete isolation, which psychologically hurt 

them146. 

The shock doctrine, thus, implies a series of techniques which aim at annihilating 

the dignity of a human being: they were elaborated in the past, but they are still 

used nowadays, sometimes as a deterrent for terrorist attacks. However these 

methods have been, and still are, used arbitrarily, without a real justification, and 
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have violated all those basic principles which had been expressed to protect each 

tile of the human mankind. 

 

2.3  Torture in the Argentinian and Chilean detention centers 

a) Kidnapping the enemy 

Often I hear prisoners weeping. One of the punishments meted out to those 

who don’t do a good scrubbing job is to force them to undress, lean over 

with their index finger on the ground, and have them rotate round and 

round, dragging their finger on the ground  without lifting it. This is called 

“looking for oil”. You feel like your kidneys are bursting.  But it’s even more 

entertaining  to place a prisoner near the wall and have five hefty policemen 

form a little train by lining up in single file and holding onto the hips of the 

person in front. They come down the passage and making the sound of a 

locomotive and, picking up speed, hurl themselves like a dead weight on the 

prisoner, plastering him against the wall.  This is called the “choo-choo 

shock”147. 

After the military coups in Chile and Argentina, the Argentinian Montoneros and 

the Revolutionary Army of the People (ERP) and the Chilean Movimiento de 

Izquierda Revolucionario (MIR), together with other subversive and minor but 

still “threatening” groups, turned out to be a real menace to the military juntas: 

with their leftist ideas, programs and revolutionary actions, they had to be 

fought, secretly and with all necessary means in order to re-make them, or, 

better, make them disappear. 
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The strategy of disappearance started from the identification of the suspects: 

once they had been established as potential threat for the regime, all the pawns 

belonging to the great show of terror and repression began to act against the 

victims as well as their families.  

The kidnappings were usually planned to be carried out early in the morning, in 

the days just before the weekend, in order to act in a complete secrecy, avoiding 

friends and relatives of the victims intervening148.                               

              

MOMENTO DE LA DESAPARICION (moment of kidnapping)149 

                            

 

             DE NOCHE 62 POR CIENTO (during the night: 62 per cent)  

 DE DIA 38 POR CIENTO (during the day: 38 per cent) 
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When the operation was about to start, thus, the local police was informed and 

told the necessary data about the kidnapping, such as the location and the 

subject to be kidnapped: the police, then, had to declare that zone a “free zone”, 

where they could not intervene, leaving the Army a complete authority on the 

matter150. As a matter of fact, in Argentina it was the Army  which was in charge 

of the fulfillment of the secret operations; however, the Naval Military officer 

Emilio Eduardo Massera broke the agreements between the Army and the Navy 

and, through the Escuela Superior de Mecánica de la Armada (ESMA), invaded 

the Army jurisdiction as far as secret kidnappings and detentions were 

concerned151. Furthermore, when starting the operations, the patota, a group of 

five or six military elements who burst into the houses, had to request the Luz 

Verde (Green Light), a permission, asked through radio transmitters, through 

which soldiers communicated that they were about to act and which implied the 

non-intervention of the police forces152. As far as Chile is concerned, it was the 

Dirección de Inteligencia Nacional ( DINA)  and the Servicio de Inteligencia de la 

Fuerza Aérea (SIFA) which secretly had to abduct MIRistas: the DINA in particular 

resulted divided into five groups which were in charge of guarding the streets, 

kidnapping, torturing the victims, killing them and disposing of their bodies153 . 

Furthermore, the Caravan of Death, a death squad made of Army officers and 

headed by Army Brigadier General Sergio Arellano Stark, visited Chilean prisons, 

travelling from North to South in a Puma helicopter, and used to choose 
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prisoners to be killed in the desert, in the barracks, or in other secret places and 

then buried in clandestine cemeteries 154. 

Before the kidnapping operation started, the so called apagón, which was a 

power cut in the neighborhood, could facilitate the military and secret incursion 

in the apartment of the suspect: it was then that the patota burst into the 

victim’s house. Cars and jeeps waited outside in order to support the kidnappers 

and transport the victims. Terror, blows and intimidation on the people inside 

the house also aimed at frightening relatives and neighbors . The kidnappers, if 

acting in the province and in small villages, usually had to cover their faces during 

the operations in order not to be identified; in the Capital and great cities, they 

did not need to, since they could easier conceal themselves; moreover, not only 

could the victims be kidnapped at home, but even at their working places or 

other public buildings, such as hospitals, or public areas 155. 

As reported in the National Commission on the Disappearance of Persons’ 

(Comisión Nacional Sobre la Desapareción de Personas-CONADEP) report Nunca 

Más, Lucio Ramón Pérez described his experiences with his brother’s kidnappers: 

“El 9 de noviembre de 1976 fue secuestrado mi hermano. Estaba 

descansando en compañía de su esposa y de su higo de 5 años, cuando a las 

2 de la madrugada fueron despertados por una fuerte explosión. Mi 

hermano se levantó, abrió la puerta y vio a cuatro sujetos que saltaban por 

el cerco.Vestían de civil, uno con bigotes y turbante (pullóver arrollado en la 

cabeza) y llevaban armas largas. Tres de ellos entraron al departamento y 

obligaron a mi cuñada a cubrirse los ojos y le dijeron al nene que cerrara los 

ojos. Los vecinos dicen que mi hermano fue alzado de los hombros por dos 
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sujetos e introducido en un Ford Falcon. Eso es lo último que supe de él. 

También dicen que había varios coches y una camioneta; muchos sujetos 

estaban detrás de los árboles con armas largas. Habían interrumpido el 

tránsito y un helicóptero sobrevolaba la casa”156. 

( On 9th November 1976 my brother was kidnapped. He was sleeping with 

his wife and his 5-year-old child, when an angry outburst awoke them at 

around 2.00 a.m. My brother got up, opened the door and saw four 

individuals jumping over the fence. They wore civilian clothes, one of them 

with moustache and turban (a jersey rolled around his head) and had 

shotguns. Three of them entered the apartment and forced my sister-in-law 

to cover her eyes and order the child to close his eyes too.  The neighbors 

said that my brother was rose up by his shoulders by two men and forced to 

enter a Ford Falcon. This is the last thing I knew about him. It has been also 

told that there were several cars and a jeep. Many individuals stayed hidden 

behind the trees with their shotguns. They had blocked the passage and an 

helicopter was flying over the zone). 

As this testimony makes clear, kidnappings also happened in front of babies and 

children, who could eventually be delivered to neighbors, or even to families of 

the military members, put in orphanages or abandoned to themselves157. 

Sometimes victims were even tortured in their houses but the interesting things 

to take into consideration is that they were abducted rather than arrested, since 

they were not taken in order to be tried according to the judicial system: in Chile 
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as well as in Argentina the Courts rarely intervened in order to protect 

individuals rights158. 

Once captured, the kidnappers made the victims unable to see by using clothes, 

pullovers, shirts,…in order to spread terror and uncertainty about their fate159. 

If analyzed by the point of view of the Inter-American Convention on forced 

disappearance of persons and the International Convention for the Protection of 

All Persons from Enforced Disappearance, these events fall under the definition 

of “enforced disappearance”: as a matter of fact, art. 2 of the Inter-America 

Convention points out that 

for the purposes of this Convention, forced disappearance is considered to 

be the act of depriving a person or persons of his or their freedom, in 

whatever way, perpetrated by agents of the state or by persons or groups of 

persons acting with the authorization, support, or acquiescence of the state, 

followed by an absence of information or a refusal to acknowledge that 

deprivation of freedom or to give information on the whereabouts of that 

person, thereby impeding his or her recourse to the applicable legal 

remedies and procedural guarantees160. 

This definition was then refined by the International Convention for the 

Protection of All Persons from Enforced Disappearance in 2006, as art. 2 explains: 

for the purposes of this Convention, "enforced disappearance" is considered 

to be the arrest, detention, abduction or any other form of deprivation of 

liberty by agents of the State or by persons or groups of persons acting with 

the authorization, support or acquiescence of the State, followed by a 
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refusal to acknowledge the deprivation of liberty or by concealment of the 

fate or whereabouts of the disappeared person, which place such a person 

outside the protection of the law161. 

All the victims were abducted most of all secretly and tortured in the detention 

centers, claiming back the rights they had been deprived of: the kidnappers were 

members of the Army, the Navy or secret services which acted, thus, with the 

authorization and acquiescence of the State; the State itself was unwilling to 

protect its citizens and did not provide them with the protection of the law they 

were entitled to. These victims were desaparecidos since no one could have 

information about their collocation, their fate, their conditions; however, not 

only were they disappeared people: disappearance is a continuous crime which 

implies a threat and an attack to memory, but which also entails cruel 

treatments during all the protraction of the period that for relatives, friends or 

neighbors represents the absence of the dear person, but that for those who 

have been kidnapped implies physical and mental tortures, a period that they 

commonly refer to as illegal detention. 

b) The horror and torture wells 

The logic of the detention centers was that of creating machines which aimed at 

completely destroying whatever could make a person what he or she really is: 

the logic of those centers, thus, was that of killing people’s identity. The Chilean 

and Argentine Governments had always refused to spread news about the 

disappeared people and about the detention centers, since they pretended not 

to kwon anything about such a matter. However the equipment used to kidnap, 
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torture and kill and the maintenance of the centers themselves was financed by 

the State162. 

The detention centers were usually buildings previously used for detentions or 

civil edifices, but even settlements belonging to members of the Army or the 

Navy; sometimes police centers where used in order to detain people, but all 

these buildings were under the military jurisdiction163. 

In Chile, the most sadly known site for detainees was Villa Grimaldi, an estate in 

the Capital, and it was the most important headquarters for DINA’s tortures and 

killings164. Other centers were Tres Alamos and the National Stadium in Santiago,  

Chacabuco in the Northern Chile, Pisagua in the Talapaca region and Quiriquina 

Island165. 

The most important Argentine center for detention was the ESMA, in Buenos 

Aires, in Capital Federal 1, then La Perla in Córdoba and Campo de Mayo, in 

Buenos Aires, too. However, when kidnapped, prisoners did not go directly to 

those centers: they had to be first interrogated in order to understand if they 

had to be moved to a definite collocation; these first interrogatories took place in 

what was called Lugar Transitorio de Detención, which means a place where 

prisoners had to stand temporarily166. 

Once kidnapped, victims could be identified as desaparecidos when they entered 

the detention centers: there, they were not anymore brothers, sisters, fathers, 
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mothers, friends, lawyers, teachers, activists or politicians; they had no more  a 

family, a life; they were assigned a number each, and they had to remember that 

number for all the time of detention. They would never hear a voice pronounce 

their name again in the center, since no one, especially the guards, had to know 

the identity of the prisoners in order to avoid information spreading outside.167 

In the ESMA, for examples, prisoners underwent tortures in the basement and 

then they were headed back to their cells which were placed in the capucha 

(hood), a series of small cubicles on the third floor of the building, or in the 

capuchita (little hood), in the loft.168 

Once entered those “torturing wells”, the victims lost every right: the right to be 

identified as a person, the right to establish relationships with other human 

beings, the right to know about their own destiny. They had to be annihilated, 

they had to become an amount of flash and blood which could be manipulated 

and tortured whenever wanted; still they were humans, with the ability to 

perceive the heat on their skin, the beats, the electromagnetic pulses; they could 

remember their families, their friends, they could be frightened169.  

The first technique used to torture the prisoners was called tabicamiento: once 

captured, their eyes were blindfolded in order to confuse them about the time 

and place of their detention. They stayed blindfolded while they were in their 

cells, while going to the bathroom, while being tortured. Prisoners, then, had to 

survive by hearing the sounds around them (such as footsteps, people eating, 

birds singing outside the windows, the music coming from the torture room), 

and all these sensory inputs remembered prisoners that they were still 
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humans170. They could be beaten in every moment, without having the 

possibility to defend themselves, they could not have eye-contact with other 

prisoners, they could not talk to each other, leaving in a complete and wearying 

isolation; furthermore, all the blind folds put on the eyes could cause 

conjunctivitis and infections171. Prisoners developed, in their cells, a memory 

related to the sounds they could perceive and a corporal memory related to how 

many steps divided the cells from the torture chamber, or how many steps their 

cell measured, but most of the time guards used tricks to confuse them172. 

Prisoners became eager of every minimum contact with another human being, in 

order to remember how to be human and what having a dignity meant: isolation 

made people mad,  depressed and totally passive: 

“La tortura psicológica de la "capucha" es tanto o más terrible que la física, 

aunque sean dos cosas que no se pueden comparar ya que una procura 

llegar a los umbrales del dolor. La capucha procura la desesperación, la 

angustia y la locura”173. 

(the psychological torture in the “capucha” is as unbearable as the physic 

one, even though they cannot be compared, since one of them led to the 

threshold of pain. The “capucha” causes depression, anguish and madness). 

A very touching testimony, which is fundamental to understand how agonizing 

the isolation was, is that of Jacobo Timerman, in his book Prisoner without a 

Name, Cell without a Number: 
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Tonight, a guard, not following the rules, leaves the peephole ajar. I wait a 

while to see what will happen but it remains open. Standing on the tiptoe, I 

peer out. There’s a narrow corridor, and across from my cell I can see at 

least two other doors. Indeed, I have a full view of two doors.  What a 

sensation of freedom! An entire universe added to my Time, that elongated 

time which hovers over me oppressively in the cell. Time, that dangerous 

enemy of man, when its existence, duration, and eternity are virtually 

palpable. (…) So long have I been deprived of a sense of distance and 

proportion that I feel suddenly unleashed. (…) But it’s been a long time – 

how long?- without a celebration of space. I press my ear against the door, 

yet hear no sound. I resume looking. He is doing the same. I suddenly realize 

that the peephole in the door facing mine is also open and that there’s an 

eye behind it. I’m startled: they’ve laid a trap for me. Looking through the 

peephole is forbidden and they’ve seen me doing it. I step back and wait. I 

wait for some Time, more Time  and again more Time. And then return to 

the peephole. He is doing the same. And now I have to talk about you, about 

that long night we spent together, during which you were my brother, my 

father, my son, my friend. Or, are you a woman? As so, we passed the night 

as lovers. You were merely an eye, yet you too remember that night, don’t 

you? Later, I was told you’d died, that you had a weak heart and couldn’t 

survive the “machine”, but they didn’t mention whether you were a man or 

a woman. How could you have died, considering that that night we 

conquered death? (…) At first I was frightened. But then I realize you were 

recreating that great human adventure of lost-and-found – and I played the 

game with you. Sometimes we’d return to the peephole at the same time, 

and our sense of triumph was so powerful we felt immortal. We were 

immortal174. 
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However, the detention centers were established as effective torture centers: 

once captured, prisoners underwent a first session of torture in order to 

understand if they actually possessed any helpful information, in order to 

identify other subversives; when agreed that they had it, they underwent other 

sessions of torture aimed at collecting as many details as they could175. 

Interrogations implied physical torments such as violent blows to both ears with 

cupped hands which caused disorientation and imbalance (this technique is 

called Telephone); hanging prisoners by their wrists, hands or feet (Perrot’s 

Perch) was another method to torture them: ankles and wrists were bound 

together behind their back, and then prisoners were lifted on a wooden pole 

with the weight of the body lacerating wrists, ankles, shoulders and knees every 

time they moved176. 

Beatings were very dangerous since victims were battered in such violent 

manners that prisoners frequently died; they were also forced to immerge their 

head in a barrel of water and urine and excrement until they thought to die by 

asphyxiation (a technique called Submarine). Nevertheless, the most used 

technique of torture was the electroshock: an electric prod was usually applied 

to the most sensitive part of the body, such as genitals, gums, breasts and 

sometimes it was directly placed on the metal frame of the bed where prisoners 

stood for the torture session, so that the electric pulses spread all over the body. 

The result of the electroshock was thirst, but, in order to survive prisoners were 

forbidden to drink.177 The instrument used for the electroshock was identified by 

many witnesses detained at the ESMA as the picana, made up of an electric prod 

which used to be put on every part of the body. A survivor from the ESMA 
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reported how, during his torture session with the picana, he was threatened to 

be tortured by using electroshock, while his newborn daughter was laying on his 

body178. 

Timerman reports the different stages of torture starting from beatings, 

electroshock and the Perrot’s Perch:  

That is the first phase of torture: to take a man by surprise, without allowing 

him any reflex defense, even psychological. A man’s hands are shackled 

behind him, his eyes blindfolded. No one says a word. Blows are showered 

upon a man. He’s placed on the ground and someone counts to ten, but he’s 

not killed. A man Is then led to what may be a canvas bed, or table, 

stripped, doused with water, tied to the ends of the bed or table, hands and 

legs outstretched. And the application of the electric shocks begins. The 

amount of electricity transmitted by the electrodes- or whatever they’re 

called- is regulated so that it merely hurts, or burns, or destroys. (…)He also 

spends days tied to the foot of a ladder so that he’s unable to stand up and 

can only kneel, sit or stretch out179. 

The picana did not spare even the children, as reported by Horacio  Verbitsky 

who, in an interview to Adolfo Scilingo, an official of the Argentinian Navy, 

reported how the electroshock had been applied to a baby of twenty months 

who was a prisoner’s son180. 

Rosario Evangelina Quiroga, a survivor who was detained at the ESMA, described 

that the military members had labeled the corridor to the torture chamber as 
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“the way to happiness” and that, during the torture session, loud music tried to 

conceal the cries for pain181. 

An unclassified documents drafted in 1978, the Memorandum of Torture and 

Disappearances in Argentina, reported which techniques could be used in order 

to torture prisoners, such as the electric shock, the Telephone or the Submarine; 

that document also reported how prisoners were brutally beaten up, when 

transported to other jails or destinations and it also dictated that the procedures 

analyzed had to be perpetrated until the end of the World Cup Soccer in June 

1978182. 

However, not only does torturing people mean hurting them by physically 

inflicting pain, but also mentally destroying them, and this could be achieved by 

actualizing different procedures: one of them concerned the alimentation, since 

prisoners were left many days without eating, and when they were allowed to 

have something like a meal, they were usually given flour with water, or raw 

animals’ guts, provoking their physique to become weaker and weaker. 

Nevertheless, all prisoners strongly craved this moment, since it was the only 

opportunity for them to have the blind fold raised and to have eye-contact or 

little talk with another human being, even though it was a guard183. The hygienic 

conditions in which prisoners were forced to live also could be considered a form 

of psychological torture: they were put in small cells with other prisoners, 

sleeping in their urine, excrements or vomit, with their wounds and infections 

rarely cured, and this represented a real problem when prisons were 
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overcrowded184. When detained people were allowed to go to the toilet only two 

times per day, and during their wait outside the toilet, they were teased, beaten 

and insulted185. This kind of tortures are definitely impossible to handle for the 

single person, and they became more and more unbearable when inflicted on a 

relative or a friend: as a matter of fact, in order to get information from the 

detainees, the guards would tortured babies and children in front of their 

mothers and fathers, or friends, and used to detain them in the same cell, so that 

they could share all the pain and physical and mental sufferings, which were 

increased by the agony of seeing a loved person in those conditions186. 

It is important to take into consideration that among the prisoners there were 

adolescents and adults, but even people who were more than fifty-five years old 

(at the ESMA at least one hundred and fifty people belonging to the “third-

generation” disappeared) and pregnant young women: the events related to the 

birth of babies in the detention centers is definitely dramatic, since mothers 

were constantly looked after by doctors but, once given birth to their creatures, 

they were taken away from their children187. Newborn babies never went back to 

their original families: sometimes they were put in orphanages or they were 

given to those military members’ families which could not have children, in order 

to make them grow with a proper education, according to the junta’s standards; 

many testimonies were fundamental in order to identify Dr. Jorge Magnacco as 

the gynecologist who was in charge of the pregnant women and their newborn 
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babies at the ESMA 188. Mothers who were departed from their babies never 

knew the destiny of their creatures who, only after the dictatorship, could 

discover who their real family was. 

Table of Argentinian desaparecidos according to their age
189 

De 0 a 5 años (0-5 years old): 0,82 % 

De 6 a 10 años: 0,25 % 

De 11 a 15 años: 0,58 % 

De 16 a 20 años: 10,61 % 

De 21 a 25 años: 32,62 % 

De 26 a 30 años: 25,90 % 

De 31 a 35 años: 12,26 % 

De 36 a 40 años: 6,73 % 

De 41 a 45 años: 3,40 % 

De 46 a 50 años: 2,41 % 

De 51 a 55 años: 1,84 % 

De 56 a 60 años: 1,17 % 

De 61 a 65 años: 0,75 % 

De 66 a 70 años: 0,41 % 

Más de 70 años: 0,25 % 

TOTAL: 100 % 

 

If many prisoners died for heart attack due to electroshock or because infections 

and bad health conditions, these were not the only causes: as a matter of fact, 

the soldiers had excogitated numerous methods in order to kill subversives, 
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without leaving trace of the dead bodies. One of the techniques chosen was 

mass execution: prisoners were transferred from the centers to secret places 

where they were shot to death and their bodies were buried, leaving them to 

rot, without giving them back to their families. Sometimes, military members 

told that prisoners had died in armed conflicts in the centers, while trying to 

escape190. Adolfo Scilingo, an Argentine naval official who worked at the ESMA, 

explained that many corpses disappeared because they were burnt, usually on a 

grilled placed on a very long tank on which diesel was thrown191. His testimony 

was reported by Horacio Verbitsky in order to discover the brutal truth about the 

so called “death flights”: prisoners who had to be killed were told that they had 

to be “transferred” and they were guided to the clinic of the center, where they 

were given an injection of penthotal in order to make them fall asleep, without 

killing them; they were, thus, taken on an airplane used by the Navy or on 

helicopters and, while still being alive but drugged, they were thrown from the 

airplane in the Rio de La Plata River or in the Ocean192.  The most tragic aspect of 

this method is that the ocean’s tide usually carried many corpses to the shore: 

dead bodies, then, used to cover the banks and the beaches without being 

claimed by someone and left there to deterioration, slowly disappearing193. 

The Jorge Luis Eposto’s testimony could help understand what prisoners felt 

about the danger of being transferred, which implied incertitude about their 

fate:  

“Todas las noches salía un avión de transporte Hércules del campo de 

aterrizaje de la base de Campo de Mayo; lo reconocí por ser un tipo de avión 

muy conocido e inconfundible que se dirigía siempre para el mismo rumbo 

                                                 
190

 Comisión Nacional sobre la Desaparición de Personas (CONADEP), INFORME "NUNCA MÁS", 
Argentina, 1984 (last accessed 3/09/2015) 
191

 Verbitsky Horacio, Il volo, p. 103 
192

 Verbitsky Horacio, Il volo, pp. 85-90 
193

 Verbitsky Horacio, Il volo, pp. 85-90 



 

83 
 

sur-este. La hora de salida era entre las 23 ó 24 horas o más precisamente 

entre las 23:30 a 24 horas, regresando aproximadamente entre la 1:00 y 

1:30 de la madrugada en un vuelo que no excedía de una hora de duración. 

El vuelo diario del avión, que excepcionalmente dejaba de verse o 

escucharse, era objeto de comentario entre el personal del Hospital de 

Campo de Mayo, diciéndose que llevaba la gente que era tirada al mar”194. 

(Every night an Hercules transportation airplane took off from the landing 

camp of Campo de Mayo; I recognized it since it was a well-known and 

unique airplane which always travel on the direction South-East. It usually 

took off around 11 or 12 p.m. or, more exactly between 11.30 and 12 and it 

came back at 1 or 1.30 a.m., in a flight that did not last more than an hour. 

The staff at the Hospital of Campo de Mayo used to talk about the daily 

flight, which rarely could be seen or heard, and the flight was said to carry 

people who were thrown in the sea). 

Maria Alicia Milia, a witness from the ESMA, reported that Alfredo Ignacio Astiz, 

called “the blond angel of death” and known as the most cruel torturer at the 

ESMA, explained her that prisoners were transferred because they were too 

much: they had to be taken away once they had become useless. The Navy used 

to throw them in the Rio de La Plata, which gave the corpses back, so they 

decided to throw them into the Oceans. When thrown from an airplane, corpses 

completely smashed when they touched the water surface195. 

All these elements, thus can be analyzed from the point of view of the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment: as a matter of fact, in the Convention the term “torture” is 
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explained to mean first of all every act through which severe pains and sufferings 

are intentionally inflicted, and those pains and sufferings could be physical as 

well as mental196. It is important to highlight again that the term “severe” does 

not refer to those tortures which can only cause organ failures, visible marks and 

even the death of a person, since, as the Tribunal for the Former Yugoslavia in 

the Brdjanin Case affirmed, the threshold of pain could be lower; for these 

reasons, even if the electroshock inflicted in the chambers of the detention 

centers did not leave any marks, it could be included in the definition, since it 

caused, at that moment, severe sufferings to the prisoners, as Jacobo 

Timermann reports: 

“The application of the electric shocks begins, penetrating my clothing to 

the skin. It’s extremely painful, but not as bad as I’m laid down, naked, and 

doused with water. The sensation of the shocks on my head makes me jump 

in my seat and moan”197. 

All the techniques used such as the picana, the Submarine, the Telephone or the 

Perrot’s Perch were devised in order to physically and even mentally destroy a 

person, since every beat, or the sensation of asphyxiation together with the 

sense of extreme hunger and the awareness of relatives and friends of being 

tortured unavoidably made all people lost their dignity, what made them 

humans, and they became passive, psychologically immune to physical torture 

because they lost hope and because they could not find a real sense for what 

was happening to them: their spirit started to be torn to shreds and they became 

like drones which were not able to think about the desire to be alive again. These 

tortures were inflicted in order to collect information about prisoners’ friend or 

relatives who could be considered as subversives and enemies of the regimes: 

these methods, thus, aimed at 
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(…) obtaining from him or a third person information or a confession, 

punishing him for an act he or a third person has committed or is suspected 

of having committed, or intimidating or coercing him or a third person, or 

for any reason based on discrimination of any kind(…)198. 

In her testimony given during the ESMA cause, María Lújan Bertella explained 

that her torturers aimed at having information about her sister and two other 

members of her militant group, the Montoneros199. 

Torturers were members of the Army, the Navy or of the Secret Services and, for 

these reasons, acting in official capacity, with the indirect consensus of the State, 

and claiming that everything they did had to be done in order to fight against the 

most dangerous menace: subversion and political opposition. 

Art. 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, thus, finds a total application to the events happening 

in Chile and Argentina during the military dictatorships, and it was fundamental 

during the trials, following the dictatorship period, against members of the Army 

and of the Navy which aimed at giving back that dignity that, not only the living, 

but even the dead and the missing were claiming. 

 

2.4   Prosecuting the torturers: Chile and Argentina after the 

coups 

a. Prosecuting Pinochet 

It has been reported that almost eight hundred people disappeared in Chile after 

the military junta had undertaken the leftist repression; the United Nations felt 
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very strongly about the events happening in the Southern Cone, and wanted the 

truth to come out.200 While in Argentina people were still disappearing, 

disappearances in Chile had diminished and even stopped by 1978, even though 

torture was still practiced using the most brutal methods in the detention 

centers: in 1975 a special UN group was created with the intent to investigate on 

the field and gathering all the available data and information about violations of 

human rights201. Theo van Boven, a Dutch jurist and delegate to the UN Human 

Rights Commission, was extremely helpful in order to establish the group. 

At first, Pinochet was reluctant to admit the group in Chile, but, thanks to the 

moderate wing in the Chilean Government, agreements began between a 

Chilean delegation in New York and van Boven, in March 1978: it was decided 

that the UN group would have unlimited access to Chile and, at the same time, 

Chile would have the possibility to comment on every report about that visit 

before its publication202. 

Once the investigation had started, the UN delegates visited Villa Grimaldi and 

the prison in Valparaiso, guided by the General Odelier Mena, head of the 

intelligence service which had replaced the DINA, namely the Central Nacional de 

Informaciones (CNI). Even though during that visit the officials denied that 

torture had been practiced in Chile, the delegates had the possibility to speak to 

Rodrigo Munoz Munoz and Héctor Zamorano, who had been detained and 

tortured in Villa Grimaldi: while visiting the prison, they thoroughly described the 

structure of the center, following the memories they had of their period of 

detention; and even if the Chilean militaries did everything in their power to hide 
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whatever trace which could hint at the horrors inflicted there, the marks of the 

beatings on Munoz Munoz’s body were a sufficient testimony203. 

The group was even able to organize a meeting with victims’ relatives, a symbolic 

yet dramatic meeting during  which the delegates were greeted with hope and 

admiration: many women were present and they carried photos of their 

disappeared husbands, children and grandchildren204. 

A report of two hundred and thirty-one pages, plus eight separate annexes, was 

the result of the UN group visit, and it also included the photos of Munoz 

Munoz’s wounds: it was a testimony of how human rights had been violated in 

the most outrageous way and how those crimes had been concealed not only to 

the Chilean population, but even to the world population; moreover, in 1979, the 

UN group was abolished by the Human Rights Commission, in order to be 

replaced by a report on Chilean disappeared people, an annual report, which had 

to be presented to the Human Rights Commission, on the violation of human 

rights and a fund for Chilean victims 205. 

In 1988, after a referendum, Agusto Pinochet completed his mandate as 

President of the Republic of Chile: a period of transition started, a period which 

led to democracy through free elections in 1989 and in which Patricio Aylwin 

Azócar was chosen as the new leader of the country, while Pinochet remained 

Commander in chief of the Chilean Army. 

In July 1996, some members of the Association of Progressive Prosecutors in 

Valencia presented a military complaint against Pinochet and the military and 
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civilian command of his dictatorship. The case was assigned to the Spanish judge 

Manuel García-Castellón206: 

PRIMERO: En las primeras horas del 11 de septiembre de 1973, tropas 

integrantes de las Fuerzas Armadas de la República de Chile, al mando de 

AUGUSTO PINOCHET UGARTE, GUSTAVO LEIGH GUZMÁN, CÉSAR MENDOZA 

DURAN Y JOSE TORIBIO MERINO CASTRO y siguiendo sus órdenes, tomaron 

por la fuerza el poder de la Nación, derribando al Gobierno legitimo del 

Presidente Salvador Allende Gossens; 

(...)SEGUNDO: Instalados mediante la violencia en el poder de facto, los 

denunciados se propusieron conseguir, de manera sistemática, aúnque 

subrepticia y clandestina, la desaparición de los partidos políticos, 

sindicatos, asociaciones profesionales y cualesquiera grupos o personas que 

hubiesen brindado su apoyo al régimen político derribado, procurando la 

eliminación física de sus integrantes, la detención, tortura, asesinato, 

encarcelamiento o exilio de miles de ciudadanos, fueran o no miembros de 

aquellas organizaciones, cuadros sindicales, trabajadores, intelectuales, 

profesionales, profesores o estudiantes, religiosos o laicos, niños o mujeres, 

a quienes fueron agregando a familiares, amigos, conocidos o vecinos, y a 

cualquier persona que ofreciera resistencia a su dictadura, o que discrepara 

de los fines y medios que mediante aquella habían impuesto. 

TERCERO: Además de encarcelar sin acusación ni juicio previo a decenas de 

miles de ciudadanos, carentes de cualquier clase de garantía procesal de 

defensa, las personas denunciadas, para consumar la eliminación física de 

los discrepantes, procedieron de manera organizada, jerarquizada, 

sistemática, sirviéndose de las tropas bajo su mando, así como de los 

inmuebles, acuartelamientos, medios materiales, personales y técnicos de 

las FF.AA. y de Carabineros, y prescindiendo de cualquier procedimiento 
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legal, incluso del ordenamiento vigente por ellos impuesto, al allanamiento 

de los domicilios de miles de ciudadanos, secuestrandolos, sometiendolos a 

sofisticados métodos de tortura para procurar su sufrimiento y forzarles a 

suministrar información; y finalmente, procedieron a quitarles la vida por 

diferentes procedimientos, de manera que resultase imposible para las 

víctimas defenderse. Posteriormente, se deshicieron de manera masiva y 

clandestina de los cadáveres. 

En la mayor parte de los casos, las personas denunciadas, y las a ellas 

subordinadas, se negaron, y siguen negandose todavía, a dar razón del 

paradero de las personas secuestradas y posteriormente asesinadas; como 

consecuencia, gran parte de las víctimas figuran oficialmente, aún hoy, 

como "desaparecidas". 

CUARTO: Las personas denunciadas instalaron en dependencias sometidas a 

su disciplina castrense centenares de centros clandestinos de detención, 

torturas y ejecuciones sumarias. Escuelas Militares y de Carabineros, el 

Ministerio de Defensa Nacional, aeropuertos, barcos bajo control de la 

Armada, recintos de Regimientos, bases aéreas, las de la Marina en las islas 

de Dawson, Quriquina y Mariquina, hospitales militares, los Fuertes "Silva 

Palma" y "Borgono" de la Infantería de Marina, bases navales y aéreas, los 

campos de concentración de Chacabuco, Puchuncavi, Melinka, Cuatro 

Alamos, Tejas Verdes, Ritoque, recintos en Peñalolen, Villa Grimaldi, y un 

largo etcétera, alcanzaron pronto una desgraciada celebridad internacional 

como centros de aniquilación de seres humanos, en una sociedad inmersa 

en el más absoluto silencio impuesto por el terror (...)207. 

(FIRST: In the early hours of September 11, 1973, members of the troops of 

the Armed Forces of the Republic of Chile, led by Augusto Pinochet Ugarte, 

Gustavo Leigh Guzman, Cesar Mendoza Duran and Jose Toribio Merino 
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Castro and his orders, took by force the power of the nation, toppling the 

legitimate government of President Salvador Allende Gossens. 

(…)SECOND: Come to power by force, the accused set out to systematically 

achieve, though in a surreptitious and clandestine way, disappearance of 

political parties, trade unions, professional associations and any groups or 

individuals who had given their support to the political overthrown regime, 

ensuring the physical elimination of its members, detention, torture, 

murder, imprisonment or exile of thousands of citizens, whether members of 

those organizations, trade unions, workers, intellectuals, professionals, 

teachers and students, religious or secular , children and women, who were 

adding to family, friends, acquaintances and neighbors, and anyone who 

offered resistance to dictatorship, or disagreed with the purposes and 

means imposed. 

THIRD: In addition to detain without charge or trial tens of thousands of 

citizens, deprived  of any kind of  defense, the accused persons, in order to 

kill the opponents,  acted  in an organized, hierarchical, systematic way, 

using Troops, as well as buildings, barracks, facilities, personnel and 

technical instruments of the Armed Forces and the police, and regardless of 

any legal proceedings, including the current tax system for them, the raid on 

the homes of thousands of people, abducting them, subjecting them to 

sophisticated methods of torture to make them suffer and force them to 

provide information; and finally, they proceeded to take their lives by 

different methods, so that it becomes impossible to defend victims. Later, 

they got rid of massive bodies in clandestine ways. 

In most cases, the accused persons, and those subordinated to them, 

refused and are still refusing to account for the whereabouts of the 

kidnapped and later killed people; as a result, most of the victims are, still 

today,  "missing". 
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FOURTH: The denounced persons settled hundreds of clandestine detention 

centers, torture and summary executions in units under their military 

discipline. Military and police schools, the Ministry of National Defense, 

airports, ships under the control of the Navy, enclosures regiments, air 

bases, the Navy in the islands of Dawson, Quriquina and Mariquina, military 

hospitals, the strong "Silva Palma "and" Borgono "of the Marines, naval and 

air bases, the concentration camp of Chacabuco, Puchuncavi, Melinka, 

Cuatro Alamos, Tejas Verdes, Ritoque, enclosures Peñalolen, Villa Grimaldi, 

and so on, suddenly were hit by wretched international celebrity as centers 

of annihilation of human beings in a society steeped in utter silence imposed 

by terror). 

 

As the Chilean investigations proceeded, communication between Spain and 

Chile became essential: the Spanish embassy in Santiago became the only hope 

for all the relatives and friends of the disappeared people, belonging to the 

Association of Family Members of the Disappeared, together with all the Chilean 

exiles in Europe, who started to relay their testimonies to the Spanish embassy, 

so that they could be used in the trial against Pinochet208. Even the European 

courts started to support the cause, and in particular the Italian courts sent on 

and analyzed  documents about the attack to Bernardo Leightnon, leader of the 

Socialist Party, and his wife in Rome 209. 

Furthermore, in 1997, García-Castellón urged the US government to cooperate in 

order to undertake official investigation for the murder of the Chilean Orlando 

Letelier in Washington, DC. The federal prosecutor Lawrence Barcella testified 

the involvement of the DINA into many terrorist attacks in Europe, such as in 

Italy, France, Portugal as well as in Mexico, the USA and Costa Rica. As far as the 
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General Carlos Prats murder is concerned, the U.S. Attorney General Janet Reno 

decided to send all the available CIA and FBI files on the case to the Spanish 

courts, and it was found out that the U.S. administration played a major role in 

the Letelier’s assassination as well as in supporting Pinochet and opposing 

Allende210. 

In 1998, Pinochet went to United Kingdom in order to undergo medical surgery: 

the U.K. judges, thus, decided to took the chance to arrest him, aiming at 

domestic prosecution; however, they also started to think about involving the 

Spanish courts, considering that the Judge Garzón, in charge of gathering 

information about Pinochet’s involvement in Operation Condor at that time, and 

Judge García-Castellón were asking cooperation in order to complete their 

investigations211. 

Both judges, then, sent requests to London Interpol in order to guarantee 

Pinochet’s stay in the U.K. after the surgery, just until they had questioned him. 

In those circumstances a question was raised: did Pinochet have diplomatic 

immunity?212  

As a matter of fact, according to the norms of International Law, Heads of the 

State, Heads of the Government and Foreign Ministers are granted diplomatic 

immunities, among which the jurisdictional immunity is included. The 

jurisdictional immunity can be ratione materiae ( or functional immunity) or 

ratione personae (or personal immunity): the first one is granted on behalf of all 

the acts fulfilled as an organ of the home State while in office; it is even granted 

when the office is concluded and it covers all the acts, with the exception of the 

international crimes, carried out before, during and after the mandate. Not only 

                                                 
210

 Roht-Arriaza Naomi, The Pinochet Effect, p. 26 
211

 Roht-Arriaza Naomi, The Pinochet Effect, p. 33 
212

 Roht-Arriaza Naomi, The Pinochet Effect, p. 34 



 

93 
 

does this immunity have to be recognized by the host State, but also by the other 

States213. The immunity ratione personae covers the acts which the Head of the 

State, the Head of the Government or the Foreign Minister fulfill as a private 

citizen and those which are carried out as an organ of the home State, but which 

are not included among diplomatic functions; furthermore this immunity covers 

the acts only fulfilled when in office and before and during the mandate, 

including international crimes214. This immunity has to be recognized only by the 

host State215. For these reasons, during the mandate, a Head of the States cannot 

be prosecuted by the host State even for the acts carried out before its mandate, 

because of the immunity ratione personae; after the mandate, a Head of the 

State or a Foreign Minister cannot be prosecuted by their home States and by 

other States, since the functional immunity is still granted, but this does not 

count for the international crimes216. In that specific situation, the Foreign Office 

declared that Pinochet had no diplomatic immunity since he was in London for a 

private visit; however, the police, some days later, notified to the judge Garzón 

that it would not be able to guarantee Pinochet’s stay in order to be 

interrogated. Garzón, then realized that the only way to solve the situation was 

to issue an arrest order and he wrote it for the crimes of terrorism and genocide, 

having certified again that Pinochet had no diplomatic immunity, as far as the 

British Government was concerned217: 

(...) PRIMERO.- Los hechos descritos, y sucintamente enumerados en esta 

Resolución y que se enmarcan en el contexto más general que se ampliará 

en resoluciones posteriores, podrían ser constitutivos de un presunto delito 

de genocidio del artículo 607 del Código Penal vigente en relación con el 
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artículo 137 bis del Código Penal en vigor en 1976, del que se hallaba en 

vigor en 1976, y de un delito de terrorismo de los artículos 515, 571 y 577 

del Código Penal vigente en relación con el artículo 260 y siguientes del 

Código Penal en vigor en 1976. 

SEGUNDO.- De acuerdo con lo dispuesto en el artículo 23.4 de la Ley 

Orgánica del Poder Judicial, la jurisdicción española es competente para 

tramitar el Procedimiento, tal como está establecido en los Autos de 28 de 

junio de 1996, 25 de marzo y 11 de mayo de 1998 y en el de 16 de octubre 

de 1998, de admisión de querella. 

Por lo expuesto, y vistos los artículos citados y demás de general aplicación. 

DISPONGO 

Decretar la prisión provisional incondicional de AUGUSTO PINOCHET 

UGARTE por los delitos de genocidio y terrorismo, librando órdenes de 

búsqueda y captura interncionales con fines de extradición. 

Librar urgentemente la orden internacional de detención a las autoridades 

judiciales británicas para su ejecución218. 

 

(FIRST: The events described and briefly listed in this resolution, and which 

are part of the broader context which will be expanded in subsequent 

resolutions, could constitute an alleged crime of genocide in Article 607 of 

the Criminal Code in relation to Article 137 bis of the Penal Code, which was 

in force in 1976, and the crime of terrorism in Articles 515, 571 and 577 of 

the Penal Code linked to Article 260, and followings, of the Penal Code in 

force in 1976. 

 

SECOND: According to Article 23.4 of the Organic Law of Judicial Power, the 

Spanish court has jurisdiction to handle the procedure in order to accept the 
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complaint, as established in the judicial decrees of June 28, 1996, March 25 

and May 11, 1998 and in October 16, 1998. 

 

I ORDER 

the provisional detention of Augusto Pinochet Ugarte for the crimes of 

genocide and terrorism, through warrant of investigation and international 

arrest in order to extradite him. 

Urgently deliver international arrest warrant to British judicial authorities 

for execution). 

 

At the same time, all around Europe, ministers from Italy, Germany, France, 

Luxemburg, and so on, claimed the right to prosecute Pinochet or extradite him, 

according to the principle aut dedere aut judicare219, and even the European 

Parliament passed a resolution supporting the principle of universal jurisdiction 

and extradition of Pinochet220. 

As a matter of fact, as for the international crimes in international law, some 

important principles are to be considered: the first one is that of the universal 

jurisdiction, according to which each State could prosecute the criminal wherever 

the crime has been committed221. As a matter of fact, the State has full 

jurisdiction on its own citizens, and it can prosecute the foreigner only when a 

link between the crime and the State itself is established. However, in the case of 

international crimes, the genuine link between the crime and the territory which 

the State exercise its jurisdiction on fails222. The other principle concerning 

international crimes is that of the facultative extradition, unless a treaty 
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established differently223:as a matter of fact, many treaties include the rule aut 

dedere aut judicare, according to which, when criminals are not extradited, they 

had to be judged by the States were they are detained224. 

While writing the arrest order for Pinochet, Garzón spoke of Spanish civilians 

who were murdered in Chile, and the reference to the crime of murder caused 

some problems, since, even though murder is a crime under British law, murder 

outside the U.K. is not considered a crime (only when the perpetrators is British, 

it could be considered a crime)225, according to the principle of the active 

nationality226, and, thus, cannot be considered an extradition crime. Once 

informed of the impediment, Garzón wrote another warrant charging Pinochet 

with torture, conspiracy to torture, hostage-taking and conspiracy to take 

hostages and with conspiracy to murder, starting from the exact dates in which 

the international treaties started to be part of the British law. However, the High 

Court, once the trial had started, discussed whether the crimes he committed 

could be considered as official functions, and, thus, if Pinochet could be granted 

the immunity; unfortunately the court decided that they could be included 

among the acts committed while in office, and the appeal to the House of Lords 

represented the last hope: on 25th November 1998, it decided that Pinochet was 

not immune to extradition, and few weeks later the extradition process was 

already in motion. Diplomatic maneuvers occurs after the juridical decision, but, 

a year after, the health condition of Pinochet worsened and Pinochet lawyers 

obtained him to be examined by a team of British doctors who eventually 

certified that he had memory deficit and that he was not able to understand 
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complex sentences and questions: he was unable to stand a trial, and in March 

2000 the decision not to proceed with extradition was taken227. 

Pinochet, then, could come back to Chile where, once arrived, accusations were 

directed against him, since it was soon clear that he had tricked British doctors, 

the Spanish judges and everyone who was following his arrest: his health 

conditions were not so serious as he had shown in Britain. Complaints started to 

flew and by 2004 they were almost 300. Many cases were investigated by human 

rights lawyers, but one of the greatest obstacles to tried Pinochet was the 1978 

self-amnesty law228, which 

(…) applied a global amnesty to “all persons who committed… criminal 

offenses during the period of the state of siege, between 11 September 1973 

and 10 March 1978”229, 

together with his parliamentary immunity230. 

Meanwhile, even the military members of the Caravan of Death started to be 

prosecuted: preliminary arrests for the ex-General Arellano Stark, the ex-Colonel 

Sergio Arredondo, the ex-Colonel Patricio Diaz Araneda, the ex-Major Marcelo 

Manuel Moren Brito and the ex-Brigadier Pedro Espinoza were issued by 

Guzmán, and investigations on Moren Brito started also because he was the 

chief of Villa Grimaldi; investigations started after many dead bodies of the 

victims had been found, and, as far as the self-amnesty law is concerned, 

Guzmán explained that all those members of the Caravan of Death, had to prove 
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that victims had been kidnapped and killed before March 1978, and, thus, they 

had to tell the truth about where bodies had been buried. No one could know if 

the disappeared people were still alive, and, if so, the crime of disappearance 

would be a continuous crime lasting until those days231. This lead to 5th June 

2000, when the Santiago Appeals Court voted not to recognize Pinochet’s 

parliamentary immunity, which paved the way for his trial. However, on 10th 

December 2006 he died in Santiago the Chile, after having undergone surgery for 

an heart attack, before being convicted for his crimes232. 

 

b. Fighting for the truth: Argentina cries out for “Nunca 

más” 

“Silence is health”: these few words enclose the entire meaning of ESMA 

methods and logic, and, straightforward as they are, they actually conceal the 

most outrageous attack to the human spirit. As a matter of fact, these words had 

been placed on the entrance door of the torture chamber at the ESMA233, but 

their meaning could be easily extended to the modus operandi of the junta: what 

allowed thousands of desaparecidos to be tortured and killed was silence, 

fostered by terror and fear, fear for losing relatives and friends, fear for not 

seeing them anymore. Killing people detained at the ESMA or other detention 

centers also aimed at preventing prisoners from saving their lives and telling the 

horrors they went through: in fact, in 1977, a group of prisoners was able to 
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escape the ESMA and leave Argentina, denouncing what was shocking and 

destroying their country234. 

In the meanwhile, the Argentinian ambassador to the United Nations, Gabriel 

Martínez, started to concentrate on Argentinian violations of human rights, 

trying to avoid his country being on the blacklist of the United Nations and 

identifying his most dangerous enemy in Theo Van Boven235. 

However, it was in 1976 that the Argentinian military junta began to be placed in 

the middle of the jurisdictional storm: as a matter of fact, in August of that year, 

the UN sub commission drafted a resolution in which the problem of thousands 

of political refugees (most of them were leftist), escaping from their home 

country, were risking their lives in Argentina; even though Martínez tried to 

oppose this resolution, the case against Argentina was starting to be built and in 

November 1977 Amnesty International sent a team on the Argentinian soil in 

order to investigate human rights violations; however, the junta attacked 

Amnesty International (and the NGOs in general) accusing it of having politically 

attacked the government  236. 

Even though Martínez achieved a preliminary and temporarily victory, on 20th 

December 1978 the UN General Assembly passed a resolution concerning the 

disappearances of persons by police and security forces: there was no reference 

to any country. Nevertheless, in 1979, at the UNHRC session in Geneva, 

delegates from Western Europe and North America suggested creating a  

working group in charge of collecting elements and information about 
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disappearances, a proposal which Martínez strongly opposed to, looking for 

support in the non-Western delegations237. 

In 1979 Martínez decided to completely change its politics towards the United 

Nations: he allowed the Argentinian blacklisting in the 1503 UN blacklist, but 

being promised back to close the debate on Argentina and not to open the 

debate in public238. 

Furthermore, in 1979 the Organization of the American States organized a visit to 

Argentina in order to investigate on the disappearances, and, in that specific 

episode, the relationship between the repression by the military forces and the 

Church emerged: the military group at the ESMA transferred all the prisoners in a 

provisional clandestine camp on an island on the delta of the Paraná River. This 

island was bought using the documents of a prisoner, with a false signature, and 

on behalf of the Curia. That island belonged to an Argentine cardinal: he did 

know about what was happening at the ESMA and he helped facilitate the 

transfer. Once the OAS had left the country, prisoners were taken back to the 

ESMA, but the OAS, in 1980, produced a report in which it was claimed that 

millions of desaparecidos had been tortured and killed by the governmental 

military forces239. 

In 1980, Martínez met a group of five UNHRC delegates in order to present a 92-

page response to concerns collected during the 1979 UNHRC session. Martínez, 

was unable to answer the questions posed by the five delegates, which would 

lead to a public process the following year. The Argentinian case was brought at 

the United Nations and the situation turned out to be so critical that an 

Argentinian foreign ministry official exhorted the junta to stop kidnapping 
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people. The United Nations, thus, decided to form a Working Group on 

Disappearances in order to gather information and intervene to protect 

individuals: the product of this group was a report on disappearances, after 

which Argentina, together with Chile, decided to vote against the proposal to 

extend the group’s mandate240. 

In 1983 the military junta proclaimed the self- amnesty law for all those militaries 

accused of violations of human rights; however, in October of the same year, a 

great political change happened in Argentina: Raúl Alfonsín was elected 

President on the 5th December, following the failure of the National Re-

organizing Process carried out by the military junta during the dictatorship and 

the Argentinian Falkland Islands’ defeat: one of his first move was the annulment 

of the Amnesty Law241. He also contributed to the creation of the CONADEP 

aimed at investigating the fate of the desaparecidos and the violation of human 

rights by the Navy and the members of the Army: during its session, the 

members of the Commission listened to many witnesses and received many 

important figures, such as the member of the Association for Human Rights, 

Martín Pérez. 242 The CONADEP also cooperated with the Centro Unico de 

Procesamiento Electrónico de Datos (CUPED)243. 

In 1984 investigations on the disappeared led to the arrest of three commanders 

in chief after the military coup; in the same year, the CONADEP, headed by the 

writer Ernesto Sábato, presented the report Nunca Más, in which depositions 

and proofs  about the events were analyzed, giving a detailed description of what 

happened, without determining any responsibility: nine thousand  disappeared 
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people were identified in the report, and torture and killings through the Death 

Flights shocked the incredulous audience244. 

Nine ex-commanders were tried by the federal Court and, on 9th December 1985, 

Jorge Rafael Videla and Emilio Eduardo Massera were given a life sentence for 

numerous murders, tortures, thefts and deprivations of freedom; even Roberto 

Viola, the ex- general, was sentenced to seventeen years in prison for torture, 

theft and deprivation of freedom. The Court also established that the 

responsibility of the perpetrators had to be verified and that obedience to 

superior orders did not acquit the criminals. The Supreme Court of justice 

approved those judgments, but in 1986 the members of the military forces 

started to rose up, showing their opposition to the trials and the judgments: the 

National Congress of Argentina, thus, passed the Full Stop Law (Ley del Punto 

Final), which allowed judges to decide whether to try those who violated human 

rights or not; the decision had to be made in sixty days, after which the cases 

would became statue-barred245. 

The Full Stop Law was integrated, in 1987, by the Law of Due Obedience (Ley de 

Obediencia Debida), according to which all officers and their subordinates could 

not be legally punished for crimes they had committed as they were obeying 

orders from their superiors. Thanks to that law, many militaries were freed, 

among which Astiz Alfredo Ignacio and Antonio Pernías246. 

In the meantime, the military forces did not gave up and decided to rebel  

against the trials and the Court’s sentences. In 1989, Alfonsín was forced to 
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resign and Carlos Menem, a Peronist candidate, was elected as President of 

Argentina: in 1990 he signed the pardon for the convicted commanders247. 

In 1994 Argentinian Constitution was subjected to reform, paving the way for 

growing judicial activism in the human rights field: art. 75 of the new 

Constitution established that the basic human rights instrument and treaties 

ratified by Argentina, such as the Universal and American Declaration of Human 

Rights, treaties on torture and genocide and the American Convention on Human 

Rights, had constitutional rank. Thank to those innovations, human rights and 

international law were further investigated. After Adolfo Scilingo, a member of 

the Argentinian Navy who participated at the tortures and killings inside the 

ESMA, confessed all the crimes committed in the detention centers, the so called 

Truth Trials were put in place. In Spain, a group of Argentinians emigrated from 

their home country during the Dirty War asked the public prosecutor Carlos 

Castresana to try the Argentinian militaries for genocide and terrorism: 

Castresana appealed to the international jurisdiction and the judge Baltazar 

Garzón accepted the case; even Scilingo would testify in front of Garzón 248. 

In 2003, the President of Argentina Kirchner declared the Full Stop Law and the 

Due Obedience Law as null, paving the way for more or less five hundred trials 

against the criminals of the Dirty War249. In 2005, the Supreme Court of 

Argentina declared the Full Stop Law and the Due Obedience Laws to be 

unconstitutional, and, in that year, one hundred and seventy members of the 

military forces and policemen had been arrested and were waiting to be tried; 
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Scilingo was convicted by the Audiencia Nacional to six hundred and forty years 

in prison250. 

In April 2006, five Argentinian soldiers, member of the so called Grupo de tares 

(Homework Group), had been tried by the Court of Assizes in Rome, according to 

the principle of the universal jurisdiction for international crimes and considering 

that the victims of the events in Argentina were Italians: the members of the 

military forces were Jorge Acosta (El Tigre), Alfredo Ignacio Astiz, Antonio Vanek, 

Hector Febres and Jorge Vildoza. They were all accused of the disappearance and  

murder of three Italians, who were Angela Aieta, Giovanni and Susanna 

Pegoraro.  It is important to consider that at the time of the military coup, at 

least 40% of the Argentinian population was composed by Italians. As a matter of 

fact, Acosta and Astiz had already been sentenced to life prison in France for the 

disappearance and killing of two French nuns: they had been kidnapped in the 

Santa Cruz church in Buenos Aires, thanks to the infiltration of Astiz in a group of 

relatives of some desaparecidos who used to meet there and denounce the 

disappearing. The two nuns were thrown from an airplane in one of the death 

flights (for this reasons they were nicknamed “the flying nuns” by their killers) 

and their bodies were discovered in a clandestine cemetery in Buenos Aires. In 

June 2006, the second session of the trial was held in front of the Court of 

Assizes: many ex-detainees came to testify their tortures251. 

Nilda Actis Goretta was kidnapped on 19th August 1978 in Buenos Aires and was 

taken to the ESMA. She was a Peronist activist and she underwent tortures and 

abuses until 1982, when she was released. She explained at the Court, giving 

specific yet touching and shocking details, her torture sessions and how these 

ones occurred. She explained that, when kidnapped, prisoners were taken to the 

                                                 
250

 Verbitsky Horacio, Il volo, p. 203 
251

 Un giorno in pretura, I voli della morte, http://www.ungiornoinpretura.rai.it (last accessed 
6/09/2015) 



 

105 
 

basement of the ESMA, put on a metal bed base and there they were tortured 

with the picana: the guards used to pour water on the prisoners’ body in order to 

make the electrical shocks more violent and painful; during this kind of torture, 

the body usually arched, causing wrenches to the ankles and wrists, which were 

tied to the four angles of the bed base. She also reported that, during one of her 

session, she asked a guard to take her hand, since she need human contacts, 

support and empathy in that situation: the touching thing is that that guard 

grasped her hand, moved by empathy. As Nilda explained, in those 

circumstances, prisoners were alone inside the ESMA, they did not know 

anything about their future, but, at the same time, guards had to cope with 

unbearable moral problems252. While Nilda was released, her husband is still 

desaparecido. 

Norma Victoria Bertis also reported how the guards shouted, insulted the 

prisoners and used the picana on gums, genitals and all over the body to torture 

the detainees: one day, while she was being tortured, she smelled a particular 

smell, something like burnt meet: it was her flesh which had been burnt by the 

electrical shocks253. 

Mario Villani, a Professor of Physics at the La Plata University, had been detained 

at the ESMA for three years. Thanks to his knowledge of Physics he could save his 

life by helping the guards fixing radios, electrical appliances, and he was also 

asked to repair the picana: he refused, troubled with moral problems concerning 

his comrades, but, when Astiz warned him that it would use more dangerous and 
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painful instruments, he had to obey254. This episode was also reported in the film 

Garage Olimpo255, shot by Marco Beghis, who had been detained for seven days. 

Mario Villani also reported the episode of a Jewish, member of the Communist 

Party, teacher who had been kidnapped and tortured in the most outrageous 

way until he died. However, since the Government did not want to have troubles 

with the Soviet Union at that time (since Argentina was one of the greatest 

sellers of grain to the Soviet Union), it ordered the prisoner’s release, the day 

following his death256. 

Hebe Lorenzo, who had the number 385 inside the camp, testified how she had 

been brutally tortured only because it had been decided she would  die on the 

death flights the following day. While she was being taken on the plane the day 

after, an official arrived ordering her release: she later discovered that her dad, 

an ex-member of the military forces, had spoken to Massera in order to ask for 

his daughter’s freedom257. From this testimony, it is possible to understand that 

there was no logic in releasing prisoners or keeping them inside the centers. 

The ex-detainees also testified about the so called “Rehabilitation Program” at 

the ESMA: two groups of detainees, the “mini-staff” and the “maxi-staff”, aimed 

at carrying out activities which could be useful for the detention center itself258.  
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This trial, known as “the ESMA trial”, has not concluded yet, but, after 2003 and 

the annulment of the Due Obedience Law and the Full Stop Law, Astiz and Acosta 

were arrested in Argentina and are waiting in prison to be tried. Testimonies of 

the abuses, tortures and denigration of human rights inside the Argentinian 

clandestine centers still interchange: memories of those days trace grimaces of 

pain and terror on the ex-prisoners’ face. No one could understand them, 

everyone could only try to imagine the pains they suffered. No one can explain 

why this just happened to them, why some of them are still living while others 

rest in the Ocean’s wave or in some clandestine and secret places. No one could 

understand the sense of guilt which assails them while they dare to be happy of 

being still alive. The only thing to be sure is that the guilty parties have to pay for 

that. Nunca Más, never again. And, as Nilda Actis Goretta told the Court, “torture 

can be withstand once, but it is forever”259. 
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3 The Genocidal characteristic of Chilean and Argentinian      

disappearances 

 

3.1  Definition of Genocide and its constitutive elements 

 

“Fui portato a pensare che ciò che mi portavo dentro fosse una manifestazione 

soggettiva stravolta di una realtà che non poteva esistere. Era talmente contraria 

alla logica, alle nostre categorie mentali e a quello che dovrebbe essere lo Stato, 

che non mi pareva vero”. 

(Enrico Calamai, vice-Consul at the Italian Embassy in Buenos Aires in 1976) 

 

In his work Axis Rule in Occupied Europe: Laws of Occupation – Analysis of 

Governments- Proposal for Redress written in 1944, Raphael Lemkin, a Polish 

lawyer and a renowned scholar keen on international criminal law, thoroughly 

defined a new concept in the field of  international crimes, a concept which could 

be denoted by the term genocide, coined by Lemkin himself in 1943260: the 

neologism originates from two rooted words which are genos, a Greek term 

which means race, tribe or nations (Lemkin also took into consideration the word 

ethnos, having the same meaning of genos), and the Latin caedere, which means 

to kill 261. 

In order to illustrate the main elements of the new concept, the Polish lawyer 

defined it in the following terms:  

A co-ordinated plan of different actions aiming at the destruction of 

essential foundations of the life of national groups, with the aim of 
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annihilating the groups themselves. The objective of such a plan would be 

disintegration of the political and social institutions of culture, language, 

national feelings, religion, and the economic existence of national groups 

and the destruction of the personal security, liberty, health, dignity and even 

the lives of the individuals belonging to such groups. Genocide is directed 

against the national group as an entity, and the actions involved are 

directed against individuals, not in their individual capacity, but as members 

of the national group262. 

This definition, thus, describes the crime of genocide as a set of actions 

committed towards individuals who are discriminated against as being part of a 

national group which has to be annihilated and destroyed from its basis, 

including the social, political, cultural, linguistic economic and religious aspects 

which represent the defining and distinguishing elements of such a group. 

Individuals are targeted since they are the constitutive members of the group, 

they are what allows the group to exist as such, but actions against them are not 

to be thought as actions against their individuality. 

Lemkin’s definition refers to physical destruction of the group as well as to its 

identity, which entails culture, religion, economic and political structures and 

languages. However, it only takes into consideration national groups, leaving 

aside other elements which could characterize the existence of a group. 

Two main ideas influenced Lemkin in working out the concept of genocide: the 

first one, named groupism, considers nations, races and ethnic groups as 

homogenous and collective actors which acts according to common objectives; 

the second one is a direct consequence of the historical context in which a long 
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lasting European tradition, aiming at politically and legally critiquing imperialism 

and warfare, developed263. 

Furthermore, Lemkin, after having identified various categories of genocide, such 

as political genocide (which implies the destruction of political institutions and 

has to be distinguished from the genocide of political groups, which aims at the 

annihilation of people sharing the same political ideas), social genocide, cultural 

genocide, and so on, described the concept as entailing two phases: the 

destruction of the national element in the group and the imposition of the 

national characterizing pattern of the oppressor264. 

Even though Lemkin introduced the new notion of genocide, the Nuremberg 

Tribunal Charter, at art. 6, did not mentioned it, and it only classified 

international crimes into war crimes, crimes against humanity and the crime of 

aggression; the genocide was not even mentioned by the Control Council Law n. 

10 of December 1945265. 

It was the United Nations General Assembly which finally affirmed genocide as 

an international crime,  by adopting the resolution n. 96 (1) in 1946266, in which it 

was stated that: 

“genocide is a denial of the right of existence of entire human groups, as 

homicide is the denial of the right to live of individual human beings”267. 

However, it was not simple to reach such a milestone in the field of international 

law, a milestone which paved the way for an international convention. On 30th 

September 1946, the first session of the United Nations General Assembly, in 
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which the Nuremberg judgment was issued, was held in New York, and the 

delegates from Cuba, India and Panama requested to put the genocide problem 

on the agenda. After having referred the matter to the Sixth Committee, the 

three States recommended a draft resolution on genocide: it was noticed by the 

delegates of the three States that some crimes which could be identified as 

genocide had not been punished, since they happened before the outbreak of 

World War II: as a matter of fact, according to the principle of nullum crimen sine 

lege, those crimes could not be condemned; for this reason the Cuban delegate 

asked for the recognition of genocide as a crime in international law. This would 

be the subject of a subsequent resolution that would be followed by a 

convention268. 

It was the Saudi Arabia who eventually took the initiative in order to draft a text 

for a convention on genocide: after several discussions on writing the resolution, 

the matter was referred to a sub-committee, chaired by Chile and including 

delegates from Chile, Cuba, France, India, Panama, Poland, Saudi Arabia, Soviet 

Union and United Kingdom which all agreed on giving the Economic and Social 

Council (hereinafter ECOSOC) the responsibility of drafting the convention269. 

The resolution was unanimously adopted on 11th December 1946 by the General 

Assembly, and it declared that: 

Genocide is a denial of the right of existence of entire human groups, as 

homicide is the denial of the right to live of individual human beings; such 

denial of the right of existence shocks the conscience of mankind, results in 

great losses to humanity in the form of cultural and other contributions 

represented by these human groups, and is contrary to moral law and to the 

spirit and aims of the United Nations. Many instances of such crimes of 
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genocide have occurred when racial, religious, political and other groups 

have been destroyed, entirely or in part. The punishment of the crime of 

genocide is a matter of international concern.  

The General Assembly, therefore  

Affirms that genocide is a crime under international law which the civilized 

world condemns, and for the commission of which principals and 

accomplices – whether private individuals, public officials or statesmen, and 

whether the crime is committed on religious, racial, political or any other 

grounds – are punishable;  

Invites the Member States to enact the necessary legislation for the 

prevention and punishment of the crime;  

Recommends that international co-operation be organized between States 

with a view to facilitating the speedy prevention and punishment of the 

crime of genocide, and, to this end, 

Requests the Economic and Social Council to undertake the necessary 

studies, with a view to drawing up a draft convention on the crime of 

genocide to be submitted to the next regular session of the General 

Assembly270. 

This resolution, thus, established genocide as an international crime for which 

both private individuals and officials could be tried. However, the most 

interesting aspect is that it finally broke the link between genocide and war 

crimes, since genocide had often been considered a crime which could only 

occur in war time, whereas it can also be committed in peacetime: war crimes, 

thus, had to be distinguished from the crime of genocide271. Even though some 

authors, such as Benedetto Conforti, list genocide among the crimes against 
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humanity272, genocide differs from them, since it implies the destruction of a 

group as such, not only the elimination of the person according to its race or 

religious or political believes. Crimes against humanity, thus, represent an attack 

to the whole human nature, while genocide implies the destruction of a single 

group which is considered to be different according to certain criteria273. States 

should cooperate in order to prevent this crime also by recognizing it in their 

legislations with suitable punishments274. Furthermore, it is important to notice 

that this resolution took into consideration groups which had been left aside by 

Lemkin, such as racial, religious and even political groups, expanding, thus, the 

notion of genocide, in order to include as many cases as possible, and in order to 

prevent this crime to be committed under different labels. 

At the beginning of 1947, the ECOSOC was transmitted the General Assembly 

resolution 96 (I) by the Secretary General, who eventually recommended the 

ECOSOC to designate a special committee of the Council in order to discuss the 

matter, or to delegate the Commission on Human Rights as the authority which 

would be in charge of the issue: on 28th March 1947, the ECOSOC adopted a 

resolution by which it asked the Secretary General to analyze the question with a 

group of experts in the sphere of international law, in order to draft a convention 

whose principles should trace those of the General Assembly resolution 96 (I), 

and it also aimed at submitting a draft convention on genocide during the 

following session of the ECOSOC275. 

The Secretariat’s Human Rights Division was chosen to draft the convention, 

which should entail a very narrow definition in order to thoroughly identify the 

crime of genocide and in order not to confuse it with other international crimes. 
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As a matter of fact, art. 1 of the draft explains that the convention will aim at 

preventing  

(…)the destruction of racial, national, linguistic, religious or political groups 

of human beings276. 

The innovative aspect of the Human Rights Division’s draft is that it clearly listed 

all the groups protected by the convention, while the 96 (I) resolution simplified 

the matter by using the phrase  “and other groups”, enlarging the number of 

cases which could be included in the definition of the resolution. In July-August 

1947 the draft was presented to the ECOSOC during its fifth session, and the 

Council directed the Secretary General to include comments of the member 

States on the draft: only seven States replied by commenting, among which 

there was the United States, which claimed the need to cover, in the convention, 

genocide of political groups, but only when this implied a physical destruction277. 

In September 1947 the General Assembly, during its second session, was charged 

with discussing the draft, which eventually was referred to the Sixth Legal 

Committee: the draft convention started to be discussed by the participating 

States, and the main issue to be solved was whether considering genocide as a 

crime against humanity or a crime which should be studied and analyzed on its 

own278. On 21st September 1947, the General Assembly adopted the resolution 

n. 180 (II): 

The General Assembly, 

Realizing the importance of the problem of combating the international 

crime of genocide, reaffirming its resolution 96(I) of 11 December 1946 on 

the crime of genocide; 
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Declaring that genocide is an international crime entailing national and 

international responsibility on the part of individuals and States; 

Noting that a large majority of the Governments of Members of the United 

Nations have not yet submitted their observations on the draft convention 

on the crime of genocide prepared by the Secretariat and circulated to those 

Governments by the Secretary General on 7 July 1947; 

Considering that the Economic and Social Council has stated in its resolution 

of 6 August 1947 that it proposes to proceed as rapidly as possible with the 

consideration of the question of genocide, subject to any further instructions 

which it may receive from the General Assembly; 

Requests the Economic and Social Council to continue the work it has begun 

concerning the suppression of genocide, including the study of the draft 

convention prepared by the Secretary, and to proceed with the completion 

of the convention, taking into account that the International Law 

Commission, which will be set up in due course in accordance with General 

Assembly resolution 174 (II) of 21 November 1947, has been charged with 

the formulation of the principles recognized in the Charter of the Nuremberg 

Tribunal, as well as the preparation of a draft code of offences against 

peace and security; 

Informs the Economic and Social Council that it need not await the receipt 

of the observations of all Members before commencing its work; and  

Requests the Economic and Social Council to submit a report and the 

convention on this question to the third regular session of the General 

Assembly. 

Hundred and twenty-third plenary meeting,21 November 1947279. 
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This resolution led the ECOSOC to work again on the draft convention, and, in its 

sixth session at the beginning of 1948, it created an ad hoc committee in which  

delegates from China, France, Lebanon, Poland, the Soviet Union, the USA and 

Venezuela appeared. One of the most important issues debated in the 

committee was, again, whether to identify genocide as a crime against humanity 

and, thus, whether to accept the jurisprudence of the International Military 

Tribunal once committed this crime. Many States opposed the inclusion of 

genocide among the crimes against humanity, and, thus, refused the reference 

to the International Military Tribunal, and in general to the Nuremberg Trial, in 

order to avoid confusion and the assimilation of genocide to the crimes which 

art. 6 of the Nuremberg Tribunal Charter referred to. Furthermore, the ad hoc 

committee included  the notion of genocide against political group in the 

convention: 

Article II: ['Physical and biological' genocide] 

In this Convention genocide means any of the following deliberate acts 

committed with the intent to destroy a national, racial, religious or political 

group, on grounds of the national or racial origin, religious belief, or political 

opinion of its members: 

1. Killing members of the group; 

2. Impairing the physical integrity of members of the group; 

3. Inflicting on members of the group measures or conditions of life aimed 

at causing their deaths; 

4. Imposing measures intended to prevent births within the group280. 

 

In 1948 the Commission on Human Rights, in its third session, analyzed the Ad 

Hoc Committee draft and established a sub-committee in order to discuss the 

convention. The final Convention on the Prevention and Punishment of the Crime 
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of Genocide (hereinafter Convention on Genocide) was adopted by the General 

Assembly on the 9th December 1948, and it was followed by two resolutions, one 

for the establishment of a criminal court and the other for the application of the 

Convention to dependent territories281. It entered into force on 12th January 

1951 and it has been ratified by 142 States282, among which Chile (in June 1953); 

Argentina’s accession to the Convention dates back to June 1956283. 

Art. 1 of the Convention explains that: 

 

(…) genocide, whether committed in time of peace or in time of war, is a 

crime under international law which they (States) undertake to prevent and 

to punish284. 

 

Genocide, then, is considered an international crime which could be committed 

in war time as well as in peace time, differing from the war crimes and the crime 

of aggression identified by art. 6 of the Nuremberg Tribunal Charter. 

Furthermore, all States have to prevent it and implement their legislation in 

order to effectively punish those responsible for genocide285. This article, thus, 

implies that States undertake both the ex-ante prevention and the ex-post 

repression, which means that they have to prevent genocide from happening, 

and they have to punish the people responsible for it once committed the crime; 

this also implies that States themselves cannot commit genocide throughout 
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their officials and organs286. Moreover, art. 1 entails that the judges of every 

States which is part of the Convention can tried the person who is responsible for 

committing genocide, even though the criminal has no link with the State which 

intends to try him: this is possible since it has been accepted that art. 1 entails an 

erga omnes obligation287. 

However, it is art. 2 which clarifies what genocide is: 

 

In the present Convention, genocide means any of the following acts 

committed with intent to destroy, in whole or in part, a national, ethnical, 

racial or religious group, as such : 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group288. 

 

This article explains that the crime of genocide is committed only when racial, 

ethnical, national and religious groups are totally, but even partially, destroyed: 

genocide against groups identified for their political ideas, thus, is not 

included289, and it is reported that this choice was strongly supported but the 

Soviet Union and the countries belonging to the East bloc290. 
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Furthermore, the Convention does not recognize different type of genocide, but 

it only limits to describe a broad concept which encompasses multiple acts 

related to different groups, each with its own characteristics291. 

Both the objective element (actus rei), which consists of the acts committed by 

the criminals, and the subjective element (mens rea), or the intention, are 

defined by art. 2: the actus rei can be one of the acts listed in the article, which 

means that genocide can be committed even when only one of the acts are 

perpetrated292. It is important to notice that the international jurisdiction has 

considered to be genocide even the situation in which only one person, 

belonging to one of the four groups enunciated in the Convention, has been 

killed; as far as bodily and mental harms, even the use of drugs is considered an 

act of genocide when it aims at limiting the freedom of thought and actions of 

the individual; killing a person by using atrocious methods that can prolong the 

sufferings (such as giving no food, no health care to prisoners or leaving them in 

dangerous hygienic conditions) is considered to be an act of genocide293. 

Paragraph (d) can refers to forced birth control, sterilization, sexual mutilation, 

rape: these are all acts which can cause physical as well as psychological harm, 

since they could lead the person who undergoes these treatments to have 

serious trauma or, when a woman is raped, to refuse the condition, following the 

criminal act, in which he or she is forced to leave; even paragraph (e) does not 
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only refer to physical harms, but also to the traumatic effects which can originate 

from the threats of transferring children294. 

As for the mens rea, it implies the intent to destroy, totally or partially, a 

national, ethnic, racial or religious group: not only, thus, does art. 2 request a 

malice for the single acts, but also e specific malice, which is the intent to destroy 

the group as such: the specific malice is the distinguishing element of the crime 

of genocide. It is possible to commit genocide even without killing the members 

of the group, and, thus, by using torture or rape, as long as the acts aim at 

destroying the group, because of the specific characteristics which characterize 

the group itself295. 

According to the Tribunal for Rwanda and the Tribunal for the Former Yugoslavia, 

the specific intent is the fundamental element in order to classify the crime of 

genocide, and of an international offence, 

 

which offence is characterized by a psychological relationship between the 

physical result and the mental state of the perpetrator296. 

 

As a matter of fact, in the decision of 2nd September 1998, the Trial Chamber of 

the Tribunal for Rwanda declared that: 

 

(…) genocide is distinct from other crimes inasmuch as it embodies a special 

intent or dolus specialis. Special intent of a crime is the specific intention, 

required as a constitutive element of the crime, which demands that the 

perpetrator clearly seeks to produce the act charged. Thus, the special 
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intent in the crime of genocide lies in "the intent to destroy, in whole or in 

part, a national, ethnical, racial or religious group, as such". 

(…)Thus, for a crime of genocide to have been committed, it is necessary 

that one of the acts listed under Article 2(2) of the Statute be committed, 

that the particular act be committed against a specifically targeted group, it 

being a national, ethnical, racial or  religious group. Consequently, in order 

to clarify the constitutive elements of the crime of genocide, the Chamber 

will first state its findings on the acts provided for under Article 2(2)(a) 

through Article 2(2)(e) of the Statute, the groups protected by the Genocide 

Convention, and the special intent or dolus specialis necessary for genocide 

to take place 297. 

 

According to the Tribunal for Rwanda in Akayesu, the genocidal intent can be 

inferred from many circumstances, such as the scale and general nature of the 

atrocities perpetrated against the members of a group, the deliberate and 

systematic intent of acting against victims only because they belong to a 

particular group, and the general context in which some acts are systematically 

directed against a group; one of these actions alone is not sufficient in order to 

prove the existence of the genocidal intent: they need to be combined among 

them298. Derogatory language against the victims belonging to a specific group, 

the body’s wounds, the chosen weapons, the systematic way of killing and the 

act of planning in a methodical way are all elements which can help identifying 

the genocidal intent299. 
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In Akayesu, the Tribunal for Rwanda outlined that even sexual violence as well as 

forced pregnancy could be considered acts which represent the genocidal intent, 

since they cause harm to the victims, both physically and psychologically300. 

The Convention on Genocide has never been modified sine 1948: it describes the 

crime of genocide in terms which are still relevant and identifiable today301. 

Genocide, thus, is considered to be an international crime whose characteristics 

are so peculiar that cannot be equated to the other international crimes: 

Winston Churchill defined it “a crime without a name”302, but still it is the crime 

of crime, for its main constitutive elements and for its gravity, since not only 

does it entail the criminal act, but even the intent of perpetrating such 

reprehensible actions which constitute an offense and an attack to the human 

dignity and its existence. 

 

 

3.2    Analysis of the constitutive and omitted groups in the 

Convention 

Art. 2 of the Convention on the Prevention and Punishment of the Crime of 

Genocide reports that:  

 

(…) genocide means any of the following acts committed with intent to 

destroy, in whole or in part, a national, ethnical, racial or religious group 

(…)303, 

 

                                                 
300

 Forthcoming in L. Zagato (ed.), Genocide, Giappichelli, Torino 
301

 Buti Marta, Spunti di riflessione sul significato giuridico del Crimine di Genocidio, 
http://www.gariwo.net/dl/Crimine%20di%20genocidio%20Convenzione-Buti.pdf  (last accessed 
14/09/2015) 
302

 Bloxham Donald, Moses A. Dirk, The Oxford Handbook of Genocide Studies, p. 32 
303

 Convention on the Prevention and Punishment of the Crime of Genocide 



 

123 
 

limiting, thus, the recognition of genocide only when concerning the four listed 

groups in the convention. This definition differs from that stated in the General 

Assembly Resolution 96 (I) adopted in 1946, in which genocide was defined in 

the following terms:  

 

Many instances of such a crime of genocide have occurred when racial, 

religious, political and other groups have been destroyed, entirely or in part. 

(…) a crime under International Law which the civilized world condemns, 

and for the commission of which principals and accomplishes – whether 

private individuals, public officials or statesmen, and whether the crime is 

committed on religious, racial political and any other grounds- are 

punishable304. 

 

The main difference between the two definitions concerns the identification of 

the groups which allow to determine whether genocide has been perpetrated or 

not: while the Convention on Genocide identifies only four groups, the General 

Assembly Resolution aimed at broadening the definition by using the expression 

“and other groups”; furthermore, the Resolution also included political groups, 

which are not mentioned in the Convention305. 

In 1947, the Human Rights Division’s draft included more groups than the 

Convention, but substituted the expression “other groups” with the introduction 

of “linguistic” and “national” groups, still including the political ones. Once 

established the Ad Hoc Committee, the permanence of political groups in the 

definition of genocide created dissent among the delegates, since many believed 
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that the elimination of a group for its political believes could not be defined  as 

genocide306. 

In order to understand what a group should be and what is considered to be in 

the field of international law, it is helpful to analyze what the Tribunal for 

Rwanda established in Akayesu:  

 

(…) the crime of genocide was allegedly perceived as targeting only "stable" 

groups, constituted in a permanent fashion and membership of which is 

determined by birth, with the exclusion of the more "mobile" groups which 

one joins through individual voluntary commitment, such as political and 

economic groups. Therefore, a common criterion in the four types of groups 

protected by the Genocide Convention is that membership in such groups 

would seem to be normally not challengeable by its members, who belong 

to it automatically, by birth, in a continuous and often irremediable 

manner307. 

 

A group, thus, can be protected by the Convention only if it is stable and 

permanent, even though it is not one of the four groups listed in art. 2 of the 

Convention: members of these kind of groups belong to it by birth, and they are 

hold together by a natural link which characterizes the group as such. Political 

but even economic groups seem to lack the permanent and stable element 

which could allow them to be included in the definition308. 

The Tribunal for Rwanda established two methods in order to decide whether a 

subject actually belongs to a protected group: these methods aim at analyzing 

how the group is considered outside its membership, and how its members 
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perceive themselves309. As a matter of fact, in Kayishema and Ruzindana, a Trial 

Chamber of the Tribunal for Rwanda maintained that being member of a group is 

a subjective concept, rather than an objective one: it is important how the 

members of a group perceive themselves, and the same concept was restated by 

another Trial Chamber in Rutaganda and by a Trial Chamber of the Tribunal for 

the Former Yugoslavia in Brdjanin, whereas the Appeal Chamber of the Tribunal 

for the Former Yugoslavia pointed out that the subjective element alone cannot 

be sufficient in order to classify people as belonging to a specific group  310. 

Furthermore, the notion of genocide requires a definition of the identity of 

people as having those characteristics according to which they can be identified 

as belonging to a certain group: they cannot be described as a group of people 

which does not present the elements of the group at issue311. 

In Akayesu, the Tribunal for Rwanda defines what is meant for each group listed 

in the Convention. First of all, the national group is described as 

 

(…) as a collection of people who are perceived to share a legal bond based 

on common citizenship, coupled with reciprocity of rights and duties312. 

 

Even though the term “national” was not take into consideration into the final 96 

(I) Resolution adopted by the General Assembly, it was included in its initial draft; 

the expression, then, appeared again in the draft Convention of the Secretariat 

and its inclusion was also questioned and discussed in the Ad Hoc Committee313. 

In order to better clarify the meaning of “national groups”, the Trial Chamber of 

the Tribunal for Rwanda mentioned the decision of the International Court of 
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Justice on the Nottebohm case314, according to which the Court defined a 

national group as  

 

(…) a collection of people who are perceived to share a legal bond based on 

common citizenship, coupled with reciprocity of rights and duties315. 

 

Nevertheless, the aim of the Court in this case was that of establishing the 

national link: the Court did not mean to describe what a national group actually 

was; furthermore the Court did not take into consideration national minorities 

who could have the nationality of a given State, or even be stateless, but could 

share cultural bonds, for example, with another State316. 

Even Raphael Lemkin supported the use of the term “national” to be included in 

the convention, claiming that it could be easily referred to and include the notion 

of national minorities317. In the final Convention on the Prevention and 

Punishment of the Crime of Genocide, thus, the national groups were chosen as 

groups to be protected against genocide. 

The term “racial” was included both in the 96 (I) Resolution and in the Secretariat 

draft. In Akayesu, a racial group is defined as a group based on  
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the hereditary physical traits often identified with a geographical region, 

irrespective of linguistic, cultural, national or religious factors318. 

 

The term “racial” had been used in many international documents, such as the 

UNESCO Declaration on Race and Racial Prejudice of November 1978 (which 

actually rejects the idea of the existence of racial and ethnic groups in favor of a 

homogenous humanity in which there are no superior or inferior species) and an 

advisory opinion of the Permanent Court of International Justice which, in 1935, 

declared the need to protect the racial characteristics of national minorities319. 

Today, the idea of race is subjected to many discussion among scholars and 

jurists, and it is the main reason for discriminations to spread. Even though, at 

the time when the Convention on Genocide was drafted, the expression “racial 

group” could be considered a synonymous of national, ethnic and religious 

groups, today its use is much longer preferable than many other restrictive 

terms320. 

While the 96(I) Resolution considered the ethnic groups, the final resolution did 

not mentioned them. However, during the Sixth Committee, Sweden observed 

that 

 

the constituent factor of a minority might be its language. If a linguistic 

group did not coincide with an existing State, it would be protected as an 

ethnical rather than as a national group321, 

 

a concept even supported by the Soviet Union. According to Stéfan Glaser, art. 2 

of the Convention on Genocide mentions the term “ethnic” as including more 
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elements that the term “racial”, and he describes an ethnic group as a group 

which shares the same language, the same customs and the same race322. 

In Akayesu, an ethnic group is described as “a group whose members share 

common language and culture”323; in the Convention on Genocide, the use of the 

term “national”, together with the term “ethnic”, aims at narrowing the meaning 

of both, but at the same time at being as specific as possible and at considering 

as much situations and cases as possible324. 

The religious group is more complex to analyze rather than the other three: it is 

defined as a group 

 

whose members share the same religion, denomination or mode of 

worship325, 

 

but it cannot be considered as a permanent group, since religion is not a 

constitutive element of the identity of the person, and, thus, of the group itself, 

since it is related to a choice of the single person, and it is not transmitted by 

parents to children or it is not something which can be acquired by birth326. 

Religious groups were considered, when the Convention was drafted, as a group 

similar to the ethnic ones. In Kayishema, religious groups were defined as people 

sharing common beliefs; furthermore, the Human Rights Committee explained 

that a religious group entails the identification of a particular religion, which is 
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not limited to traditional religions or those which present institutionalized 

characteristics similar to the traditional ones327. 

In order to be considered a protected group in the Convention, thus, the 

members of the religious group have to share a religion whose principles are 

considered to be inflexible and not comparable to simple religious opinions: the 

members of this kind of group strongly believe in the idea of a supernatural 

entity which could promise them the eternal Salvation 328. 

This four groups, thus, were chosen to be included in the Convention because of 

their permanent and stable characteristics, leaving aside many other groups such 

as the political ones. However, could they be really not included in the 

Convention? 

The notion of political group was introduced in the General Assembly by a sub-

committee of the Sixth Committee; also the Secretariat draft Convention 

included political groups among those which had to be protected by acts of 

genocide, but, this inclusion, led to debates about the matter: Henri Donnadieu 

de Vabres maintained that the claiming of the crime of genocide should not 

depend on the group, and that the exclusion of political groups from the 

definition in the Convention could foster genocidal acts which could be justified 

only because committed against political groups; whereas Lemkin opposed the 

inclusion of political groups because of their lack of permanency and stability in 

their composition329. 

While drafting up the Convention on Genocide, some States were in favor of the 

inclusion of political groups: the United States and France, for example, claimed 

that genocide had to be considered an act also against those human groups 

which shared political opinions and beliefs, whereas, in the Ad Hoc Committee, 
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Lebanese and Chinese delegates questioned the stability of such groups330. The 

Soviet Union, together with Poland, claimed a narrower and more specific 

definition of the crime of genocide, in order to be accepted even by the Eastern 

countries331: as a matter of fact, the approval of the countries gravitating under 

the Soviet influence was considered an important step for the success and the 

implementation of the Convention332; furthermore they also stated that the 

efficacy of the Convention would be put at risk, distorting, thus, the real meaning 

of the idea of genocide333. 

Avoiding including political groups would allow those States committing 

genocide against a national, ethnic, religious or racial group to claim that the 

reasons behind their acts were political, eluding, thus, the terms of the 

Convention: political groups, thus, turned into a sort of justification behind which 

genocidal acts and motives could hide334. 

While debate on the matter went on, Bolivian delegates pointed out that 

genocide entailed the destruction of a group characterized by  common origins 

and even ideologies: there was no need, thus, to exclude political group. In the 

Sixth Committee, during a roll-call vote, twenty-nine countries against thirteen 

voted in favor of the inclusion of political groups in the Convention. However, 

debates continued among the Countries335. 

                                                 
330

 Schabas A. William, Genocide in International Law, p. 155 
331

Mingozzi Andrea,  Movimenti Migratori nella pratica contemporanea. Il Genocidio 
http://files.studiperlapace.it/spp_zfiles/docs/genocidio.pdf (last accessed 15/09/2015) 
332

Mingozzi Andrea,  Movimenti Migratori nella pratica contemporanea. 
http://files.studiperlapace.it/spp_zfiles/docs/genocidio.pdf (last accessed 15/09/2015) 
333

 Laban Hington Alexander, Annihilating difference. The anthropology of genocide, University of 
California Press, London, 2002, p. 60 
334

 Cassese, A., Il Diritto Internazionale nel Mondo Contemporaneo,  Il Mulino, Bologna 1984p. 
116 
335

 Schabas A. William, Genocide in International Law, p. 158 



 

131 
 

Even many scholars were against the inclusion of political groups, maintaining 

that they lack the elements and criteria through which they could be identified as 

political aggregates336. 

The 1948 Convention on Genocide does not include political groups, but, since 

then, criticism on the final documents have been revealed: some delegates 

during the drafting of the Rome Statue of the International Criminal Court, for 

example, claimed for a revision of the 1948 Convention on Genocide which 

would aim at the inclusion of political groups at art. 2; in 1996, the Inter-

American Commission on Human Rights analyzed a case in which the Colombian 

Patriotic Union Party had been subjected to acts of genocide, since its members 

had disappeared and underwent human violations. Once pointed out that the 

Patriotic Union could not be included among national, ethnical, racial or religious 

groups, and that it clearly could be considered a political group, excluded, then, 

by the Convention on Genocide, the Human Rights Commission underlined that 

 

the Commission concludes that the facts alleged by the petitioners set forth 

a situation which shares many characteristics with the occurrence of 

genocide and might be understood in common parlance to constitute 

genocide. However, the facts alleged do not tend to establish, as a matter of 

law, that this case falls within the current definition of genocide provided by 

international law337. 

 

Writers and scholars started thinking about and introducing the term 

“politicide”, and Pieter Drost stated that, by excluding the political motivations 

for genocide, governments are more likely to cover their genocidal actions under 

the need to contain and repress subversions and to preserve the security of the 
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State338. Hurff maintains that it exists an important difference between genocide 

and politicide, which lays on the identity of the victims: while in genocide victims 

are identified according to “communal” characteristics, in politicide they are 

defined in line with their political ideas and their opposition to the regime339. 

Disagreements on whether political groups had to be included in the definition of 

genocide, thus, drove the debates among States while drafting the Convention: 

this is a real subtle matter whose argumentations can be frequently called into 

question. Many States and international institution still claim the importance to 

acknowledge the existence of politicide, considering the events of the twenty 

century, first of all in Latina America, where disconcerting violations of human 

rights happened, sharing genocidal characteristics, but concealed by political 

motives. 

 

 

3.3  The Genocidal characteristic of political terror in Chile and 

Argentina 

Genocide, according to the 96 (I) Resolution, is a crime which entails the denial 

of humans’ life340. However, only when perpetrated against certain groups it is 

considered an attack to the basic principle of human dignity. What about, then, 

the same genocidal actions when committed against victims belonging to other 

groups? Is it really possible to define a crime according to the victims rather than 

the criminal acts themselves? 

Daniel Feierstein explains that, especially in Argentina, the war undertaken by 

the military junta was more than a war against terrorism: it aimed at reshaping 
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the Argentinian social structure, eliminating and destroying a political 

representative part of society, in order to homogenize it according to the junta’s 

principles; it was a war against the so called “Christian westerness”, a war which 

not only did it share ideological targets, but also religious values341. 

In Argentina, as well as in Chile and in Latin America in general, the practice of 

terror tried to destroy a part of society such as students and workers’ groups, 

trade unions, political parties and movements in order to create a new society, 

by destroying a specific group which characterized the social environment the 

junta was trying to establish itself in: it was not a repression aimed at 

annihilating only individuals342. 

Military actions in Chile and Argentina were driven by political ideas which also 

enclosed a religious crusade against an enemy which had to be defeated: 

Feierstein, thus, points out that religious and political ideologies both entail 

systems of beliefs which characterize certain groups, and, sometimes, politics 

and religion are closely linked and almost interchangeable. However, only 

religious groups are mentioned in the Convention on Genocide, while political 

groups are left aside, hinging the crime on the victims rather than on the 

action343. 

As a matter of fact, tortures and killings’ methods used in Argentina as well as in 

Chile were not so different from those used by the Nazis, the Fascist or the 

Stalinists. Jacobo Tiemermann, in a touching report from his book Prisoner 

without a name, Cell without a number clearly underline this aspect: 

 

(…) Before each of the father’s torture sessions, his son was ordered to 

prepare food for him and take care of him so that he’d be fortified by the 

torture. The father was tied to the bed with an iron ring, and ate with his 
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other hand, assisted by his sons and daughter-in-law. The three would then 

say goodbye to hi, trying to bolster his sprit for the torture session. 

If we were to leave this scene at this juncture, we might ask ourselves which 

universe, which country and period does it belong to? How does this scene 

conceivably differ from the events that transpired during the period of 

Mussolini, Hitler, Franco, Stalin? In certain procedural details, perhaps, 

though not in the conception of the event. For the event was conceived in 

accordance with a basic totalitarian principle: a political deed can be 

achieved through the destruction of an individual; violence committed upon 

one person can signify the solution of a political problem, the strengthening 

of an ideology, a system. If this scene were printed in Russian, would anyone 

doubt that it had occurred in some remote region of the URSS? And if 

written in German, would it differ in any way from the episodes that 

occurred repeatedly during the consolidation process of the Hitler regime, 

the suppression of opponents and personal enemies of the regime’s 

hierarchy, or the result of the intrigues arising between various leaders of 

the regime? The scene actually happened in Argentina and involved the 

Miralles family 344. 

 

 

It was a political fight that took place in Argentina and Chile, a fight which aimed 

at destroying the identity of that part of society which was threatening the 

regime; a fight which sought to annihilate a group which entailed and could 

spread certain values which were considered dangerous for the society the 

military juntas wanted to build: the process of “National Reorganization” aimed 

at transforming the national identity 345. 

Judging a crime according to the characteristics of the victims results in a 

discrimination in front of the law: individuals who have committed the same 
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crime can be prosecuted differently according to the groups they have destroyed 

or tried to destroy. Genocide is only committed against national, racial, ethnic 

and religious groups: these groups, thus, turn out to have more value than 

political or even economic groups which have undergone the same sufferings. A 

hierarchy among people and human groups is created, since some people are 

considered to be more valuable than others346. 

In the Convention on Genocide, art. 3 lists five acts which can be committed in 

order to give rise to the crime of genocide; these acts are not cumulative, 

meaning that even the commission of one of them could be identified as 

genocide: 

 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group347. 

 

Many scholars and judges have stated in the past that no genocide was 

committed in Chile and Argentina, since political groups are not mentioned in 

the Convention among the groups which genocide could be perpetrated against: 

however, as even Daniel Feierstein maintains, a crime could never be based on 

the victims who undergo it, especially when 
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(…)the same horrible practice, undertaken with the same systematization 

and viciousness, can only be identified as such if the victims of the practice 

have certain characteristics in common, but not if they possess others348. 

 

It would be helpful to analyze each practice listed in art. 3 in order to understand 

if Chile and Argentina, from the point of view of the actus rei, could be taken into 

consideration as States in which genocide has been committed. 

 

a) Killing the members of the group 

It has been reported that many prisoners in the Chilean as well as Argentinian 

clandestine centers underwent unbearable tortures which, in most cases, were 

followed by death. Mass executions, killings while prisoners were suspected of 

being escaping, torture sessions which inevitably led the victim to death: these 

are all acts which clearly aimed at physically annihilating and destroying the 

person, or, in this case, making it disappear. 349 

Horacio Verbitsky reports in his book The Flight the terrible practice of the Death 

Flights, through which the members of the Argentinian military forces got rid of 

the prisoners in excess by narcotizing and drugging them and throwing them into 

the Ocean or into the Rio de La Plata river350: 

 

Los muertos habrían aparecido a partir de mediados de 1976, en distintas 

playas. El mar (...) los fue arrojando a la arena muy desfigurados. En 

algunos cuerpos se observaban inequívocas señales de violencia. Pudieron 
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haberse caído de alguna embarcación o fueron arrojados de aviones, opinó 

un experto351. 

 

(The dead had been started to appear  on several shores from the middle of 

1976. The sea transported them on the sand, disfigured. On some bodies it 

was possible to notice marks of violence. An expert affirmed they could have 

fallen from a ship or they could have been thrown by airplanes). 

 

Prisoners, thus, were intentionally killed by the members of the military forces, 

which used the most dreadful methods to pursue their targets: they wanted to 

annihilate the identity of a group, whose members had in common political and 

social ideas and shared a political ideology, which they saw as a real threat for 

the regime. 

Number of victims (killed) in Chile per year 
352 
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Victims according to party affiliation in Chile
353

 

Socialist Party                                                                                                 

Movement of the Revolutionary Left (MIR)                                                 

Communist Party                                                                                                

Movement of Unitary Popular Action (MAPU and MOC)                              

Manuel Rodríguez Patriotic Front (FPMR)                                                       

Radical Party                                                                                                          

Christian Democratic Party                                                                                  

Christian Left                                                                                                           

National Party                                                                                                          

Radical Left Party                                                                                                    

Fatherland and Liberty                                                                                    

Party for Democracy                                                                                   

Social Democratic Party                                                                                         

Independent Democratic Union                                                                            

Other parties                                                                                                         

No information regarding affiliation                                                             

Total                                                                                                                

 

Killing the victims of the detention centers, thus, can constitute one of the acts of 

the definition of genocide, the actus rei, the objective element which is needed 

to constitute this crime. 

 

b) Causing serious bodily or mental harm to members of the group 

Many techniques were chosen by the guards in order to torture prisoners: from 

the picana, to the Tabicamiento, the Telephone, the Submarine, or the Perrot’s 

Perch. All these methods aimed at causing physical harms but they also aimed at 

mentally destroying the victims, among who there were also children354. 

Prisoners were beaten, insulted and forced to be blindfolded for many days 

without having contacts with other human beings: these treatments turned out 
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to psychologically destroy the person who, inevitably, lost every interest in 

continuing to live355. 

 

c) Deliberately inflicting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part 

In the detention centers, prisoner were subjected to mental and physical 

treatments which eventually led to their physical death: first of all the were 

obliged to live in such awful hygienic conditions that they could contract 

infections and diseases, without receiving the needed medical attentions. They 

were left many days without eating, so that they became weaker and weaker day 

by day and could not survive the following torture sessions. 

 

d) and f) Imposing measures intended to prevent births within the group; 

forcibly transferring children of the group to another group. 

Pregnant women were forced to give birth to their children in prison, without 

knowing the fate of their own creatures: doctors and surgeons were in charge of 

taking care of women before and after the childbirth, after which women used to 

be left to their own destiny in the center. Even though sterilizations was not a 

practice commonly used, children were transferred and put in orphanages or 

they were given to families of the members of the military junta, in order to 

prevent political antagonist ideas to be taught to the new born children356. 

It is important to notice that in Argentina, more than five hundred children 

belonging to dissident families were kidnapped and they even disappeared: 

however, in the case of such little children, it is quite impossible to classify them 
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as political dissidents which had to be annihilated because they represented a 

threat. The target of the military junta, thus, was that of destroying the political 

group as such, and not only fighting the war against subversion357. 

In Argentina, the group which the regime tried to annihilate was made up of 

subversives that mainly belonged to Peronist but even non-Peronist left-wing 

groups: the members of the junta defined them in religious terms, describing 

them as groups which were against the principle of the “Christian westerness” 

and which had to be politically destroyed358. 

On the Christian vocation of the military junta, the head of the Government 

Jorge Rafael Videla, once to power, stated in an interview that: 

 

Argentina is a Western and Christian country, not because a notice at Ezeiza 

Airport says so, but because of its history. It was born Christian under 

Spanish rule; it inherited its Western culture from Spain and it has never 

renounced this condition; on the contrary, it has defended it. It is to defend 

this Western and Christian condition as a way of life that this struggle has 

begun against those who have not accepted this way of life and have tried 

to impose a different one359. 

 

In another interview, Videla continued to express the same ideas and tried to 

make them clearer by declaring that: 

 

Within our way of life, nobody is deprived of freedom just because they 

think differently; but we consider it a serious crime to attack the Western 

and Christian way of life and try to change it for one that is completely alien 

to us. The aggressor in this type of struggle is not just the bomber, the 
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gunman or the kidnapper. At the intellectual level, it is anyone that tries to 

change our way of life by promoting subversive ideas; in other words, who 

tries to subvert, change or disrupt [our] values.  A terrorist is not just 

someone who kills with a gun or a bomb, but anyone who spreads ideas 

that are contrary to Western and Christian civilization360. 

 

The system and logic the perpetrators applied in order to eliminate the 

subversive groups is the same in almost every country in which Operation 

Condor took place. In Chile, prisoners were most of all workers, peasants, trade 

unionists, students: all those who were not considered terrorists, but enemies of 

the logic of the pure economic profit, based on neoliberal principles and 

according to the Chicago School principles. The Chicago Boys were destroying the 

idea of the welfare state, denying education, health-care and public-housing 

system to the poor sector of the population. Pinochet wanted to destroy any 

trace of Marxism, and this destruction had to start from scratch, from the 

youngest generation which could be easily influenced and shaped and which 

represented the greatest enemy to the regime361. 

Barbara Harff and Ted Gurr describe the notion of politicide as being different 

from that of genocide, since the difference rests in the qualification of the 

victims: if the group is identified according to its political idea or class position, 

the term politicide should be used instead of genocide362. 

The notion of politicide could be considered as a solution to the exclusion by the 

Convention on Genocide of the political groups: however, it is important to 

understand whether politicide constitutes a branch of genocide, or whether it is 

an idea which contrasts with that of genocide. Even though the events in 

Southern America can be categorized as belonging to the notion of politicide, it is 
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also true that political groups present certain characteristics which differentiate 

them from religious, ethnic, national and racial groups. The notion of politicide, 

thus, can be useful in those cases in which genocide is not recognized because it 

is perpetrated against political group: it is a solution adopted in order not to 

legitimize outrageous crimes’ impunity363 . 

 

3.4  Claiming justice 

On 28th March 1996, a turning point in the events regarding the Argentinian and 

Chilean dictatorships upset the field of international law: according to his 

research from Amnesty International reports and press documents, the Spanish 

anti-corruption lawyer Castresana presented a criminal complaint to the 

Audiencia Nacional, the Spanish national court, by which he accused many 

torturers in the Argentine clandestine centers, among who General Jorge Videla 

and Admiral Emilio Massera appeared. They were charged with terrorism, piracy, 

illegal detention, disappearances, child kidnapping and genocide against a 

national group. Baltasar Garzón was the judge who the complaint was presented 

to, and he declared its jurisdiction on the case. After three months, some 

members of the Association of Progressive Prosecutors in Valencia presented a 

complaint against the General Augusto Pinochet and his military and civilian 

command. They accused them of having committed genocide, terrorism and 

torture, and the judge who accepted the case was Manuel García- Castellón364. 

According to Castresana, the Spanish court had jurisdiction under Spanish law 

over the crimes committed in Argentina, by Argentinians and against 

Argentinians: as a matter of fact, according to the Organic Law of State Power, 

certain crimes, among which genocide, recognized in international treaties 

ratified by Spain, and committed outside Spain and by non-Spanish citizens, 

                                                 
363

 Feierstein Daniel, Political Violence in Argentina and its Genocidal Characteristic, p. 164 
364

 Roht-Arriaza Naomi, The Pinochet Effect, pp. 2-5 



 

143 
 

could be prosecuted365. This was possible thanks to the principles of passive 

nationality and that of universal jurisdiction: as far as the notion of universal 

jurisdiction is concerned, the general rule in international law is that foreigners 

can be prosecuted only when there is a link with the State which the judge 

belongs to; however, this rule fails when international crimes are committed, 

since they are so outrageous that each person who perpetrate them shall be 

accused and convicted366: 

the Federation of Associations of Defense and Promotion of Human Rights 

(Spain) would like to publicly express its support for the cases before the 

National Spanish Audience (Audiencia Nacional Española) about the 

disappeared Spanish citizens during the last military dictatorships in 

Argentina and Chile. 

In March 1996, the Progressive Union of Prosecutors (Unión Progresista de 

Fiscales) filed a complaint before the National Audience against the 

members of the Military Junta in Argentina that usurped the democratic 

rule of that country from the year 1976 until 1983, for alleged crimes 

against humanity, including genocide and terrorism. Afterwards, in July 

1996, the same association filed a complaint against the members of the 

Chilean Military Junta for similar crimes committed under their rule between 

1973 and 1990. 

The favorable resolution of these cases would be an important contribution 

in the struggle against impunity as they would prove the incontestability of 

the existence of a universal criminal jurisdiction. Now, facing the obstacles 

that are being found and that are due, on the one hand, to the non-

compliance with Judicial Assistance Treaties , and on the other, to certain 

reticence taking place within the Spanish apparatus of administration of 
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justice itself, concretely, from the Direction of the Prosecution Office of the 

National Audience, the Federation would like to point out the following: 

1. The internal criminal tribunals, in this case the Spanish National Audience, 

are competent to hear cases for alleged crimes against humanity committed 

by the Argentine and Chilean dictatorships based on the principles of 

universal criminal jurisdiction and of passive personality, which exist under 

domestic and international law. 

(…)2. There is credible evidence that the officers of the Argentine and 

Chilean Armed Forces committed acts of genocide, extermination, murder, 

forced disappearances, torture, persecution based on political ideas and 

prolonged detentions, and that individually and as a group have violated 

norms of jus cogens. All of this constitutes the figure of crimes against 

humanity according to international customary law, law that is applied 

internally in Spain367. 

 

As far as Argentina is concerned, Castresana argued that the military junta had 

committed genocide against a national group, a crime which, thus, could be 

perpetrated both by Argentinian and Spanish laws. Argentinian complaint, as 

well as Chilean one, aimed at analyzing numerous cases which include Spanish 

citizens who were killed or disappeared: García- Castellón, the judge in charge of 

the Chilean case started investigating on the events happening in Chile after the 

coup d’état, and, discovered that many Spanish people, such as the priest Juan 

Alsina, had been killed by the DINA and thrown in the Mapocho River, while 

others could still not be found; Castellón’s inquiry became even much more 

intense after the Chilean Supreme Court closed any investigation on the Carmelo 
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Soria case, a UN official who worked in Santiago for the Economic Commission 

for Latin America: he was kidnapped, tortured and killed by the DINA in 1976368. 

Awareness on investigations had to be spread among the population: many 

human rights groups were created in the years of inquiries, also in order to 

collect as many testimonies as possible, and among these groups it is essential to 

mention the Mothers and Grandmothers of Plaza de Mayo and SERPAJ (Servicio 

Paz y Justicia Argentina). Garzón was able to receive numerous witnesses in 

Spain, and those who could not reach the judge’s countries could leave their 

testimonies to the Buenos Aires embassy. By March 1997, Garzón could count on 

many documents in order to proceed, and he issued an international detention 

order against Leopoldo Fortunato Galtieri, ex-head of the Second Corps of the 

Argentinian army in the city of Rosario, between 1976 and 1979. Furthermore, 

Garzón was able to expand the number of indictments to one hundred and fifty 

officers and issued more than sixty arrest warrants: all the accused officials were 

charged for genocide, terrorism and disappearance of people 369. 

In January 1998, the Chilean Communist party presented a complaint in order to 

avenge those party leaders who had been killed during an operation of 

extermination known as Calle Conferencia: it was Guzmán who admitted the 

complaint and started to investigate. However, it was in September 1998 that 

the Poblete Córdoba case started to represent a milestone in the field of 

international jurisdiction: as a matter of fact, the decision of the Supreme Court 

in charge of this case declared that disappearances had to be considered as 

kidnappings, until the body would not be found, extending, thus, the crime 

beyond the amnesty law (applied to crimes before March 1978). This thesis was 

reaffirmed by the Parral case, in January 1999370. 
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On the 4th November 1998, the Audiencia Nacional confirmed the Spanish 

jurisdiction for the crimes committed by the military junta in Argentina, and 

among the crimes imputed to the members of the junta, there was that of 

genocide: 

 

(...) QUINTO. Sobre si los hechos imputados son susceptibles de calificarse, 

según la Ley penal española, como genocidio. 

Se trata de la exigencia del artículo 23, apartado cuatro, de nuestra Ley 

Orgánica del Poder Judicial, conforme al cual será competente la jurisdicción 

española para conocer de los hechos cometidos por españoles o extranjeros 

fuera del territorio nacional susceptibles de tipificarse, según la Ley penal 

española, como alguno de los delitos que el precepto enumera, comenzando 

por el genocidio (letra a) y siguiendo por el terrorismo (letra b), incluyendo 

en último lugar cualquier otro delito que "según los tratados o convenios 

internacionales, deba ser perseguido en España". 

(...)En 1968, España se adhiere al Convenio, y en 1971, a virtud de la Ley 

44/71, de 15 de noviembre, entra el delito de genocidio en el catálogo del 

Código Penal entonces vigente, en el artículo 137 bis, como delito contra el 

derecho de gentes, definido en estos términos: "Los que, con propósito de 

destruir, total o parcialmente, a un grupo nacional étnico, social o religioso 

perpetraren alguno de los actos siguientes...". Y continuaba el Código Penal 

español de la época aludiendo a los actos concretos de genocidio (muertes, 

lesiones, sometimiento a condiciones de existencia que hagan peligrar la 

vida o perturben gravemente la salud, desplazamientos forzosos y otros). 

Obsérvese ya que el término "social" -en discordancia con la definición del 

Convenio de 1948- está respondiendo a lo que hemos llamado concepción o 

entendimiento social del genocidio -concepto socialmente comprendido sin 

necesidad de una formulación típica-. Repárese ya en que la idea de 

genocidio queda incompleta si se delimitan las características del grupo que 

sufre los horrores y la acción exterminadora. Por lo demás, la falta de una 
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coma entre "nacional" y "étnico" no puede llevarnos a conclusiones de 

limitación en nuestro derecho interno, hasta el Código Penal de 1995, del 

tipo del genocidio en relación con la concepción internacional del mismo. En 

1983 -reforma parcial y urgente del Código Penal- se sustituiría en el 

artículo 137 bis citado la palabra "social" por "racial", aunque subsistirá la 

falta de la coma entre "nacional" y "étnico", y en 1995 -penúltima reforma 

del Código derogado- se penará la apología del genocidio. 

(...)y que la represión en la Argentina de la dictadura de 1976 a 1983 tuvo 

motivaciones políticas. Lo expuesto hasta ahora en este apartado va a 

permitir a la Sala contar con referencias previas en apoyo de la 

consideración de genocidio de los hechos imputados que va a desarrollarse. 

(...)Fue una acción de exterminio, que no se hizo al azar, de manera 

indiscriminada, sino que respondía a la voluntad de destruir a un 

determinado sector de la población, un grupo sumamente heterogéneo, 

pero diferenciado. El grupo perseguido y hostigado estaba integrado por 

aquellos ciudadanos que no respondían al tipo prefijado por los promotores 

de la represión como propio del orden nuevo a instaurar en el país. El grupo 

lo integraban ciudadanos contrarios al régimen, pero también ciudadanos 

indiferentes al régimen. La represión no pretendió cambiar la actitud del 

grupo en relación con el nuevo sistema político, sino que quiso destruir el 

grupo, mediante las detenciones, las muertes, las desapariciones, 

sustracción de niños de familias del grupo, amedrentamiento de los 

miembros del grupo. 

(...)Y en estos términos, los hechos imputados en el sumario constituyen 

genocidio, con consiguiente aplicación al caso del artículo 23, apartado 

cuatro, de la Ley Orgánica del Poder Judicial. En el tiempo de los hechos y en 

el país de los hechos se trató de destruir a un grupo diferenciado nacional, a 

los que no cabían en el proyecto de reorganización nacional o a quienes 

practicaban la persecución estimaban que no cabían. Hubo entre las 

víctimas extranjeros, especialmente muchos españoles. Todas las víctimas, 
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reales o potenciales, argentinos o foráneos, integraron un grupo 

diferenciado en la nación, que se pretendió exterminar371. 

(FIFTH. Whether the facts alleged are likely to be qualified, according to 

Spanish criminal law, as genocide. 

It is the requirement of Article 23, paragraph four, of our Organic Law of the 

Judiciary, under which it shall be the Spanish jurisdiction over acts 

committed by Spanish citizens or foreigners outside the national territory 

which can be defined, according to the Criminal Law Spanish, as one of the 

crimes that the rule lists, starting with the genocide (letter a) and followed 

by terrorism (letter b), including in last place any other offense that, 

according to international treaties or conventions, should be prosecuted in 

Spain . 

(…)In 1968, Spain joined the Convention, and in 1971, by virtue of Law 44/71 

of November 15, the crime of genocide entered in the catalog of the then 

existing Criminal Code, Article 137 bis, as a crime against the law of nations, 

defined in these terms: "Those who, with intent to destroy, in whole or in 

part,  an ethnic, social or religious national group perpetrate any of the 

following acts ...". The Spanish Penal Code of that time continues referring 

to the concrete acts of genocide (deaths, injuries, inflicting conditions of life 

calculated to endanger life or seriously disturbed health, forced 

displacement and other). It should be noted as the term- differently from  

the 1948 Convention definition of "social"- responds to what we call social 

conception or understanding of a concept socially understood, which is that 

of genocide, without a typical formulation. It is important to notice that the 

idea of genocide remains incomplete if the features of the group that suffers 

the horrors and killing action are delimited. Moreover, the lack of a comma 
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between "national" and "ethnic" cannot lead to conclusions of limitation in 

our domestic law to the Criminal Code of 1995, the type of genocide in 

relation to the international conception of it. In 1983 - partial and urgent 

reform of the Penal Code- the word "social" will be replaced by “racial” in 

art. 137 bis, although the lack of the comma between "national" and 

"ethnic" will persist-  and in 1995 –second-to-last reform of the abolished 

Code-  advocacy of genocide will be punished. 

(…)and that repression in Argentina during the dictatorship from 1976 to 

1983 was politically motivated . What has been explained so far in this 

section will allow the Board to have previous references in support of the 

consideration of the complained acts of genocide which are going to 

develop. 

(…)It was an action of extermination, it was not done randomly, 

indiscriminately, but  it reflected the wish to destroy a certain sector of the 

population, extremely different, but heterogeneous. They persecuted and 

harassed the group which was made up of citizens who did not respond to 

the type prefixed by the promoters of repression to establish the new order 

in the country. The group consisted of citizens who opposed the regime, but 

even citizens who were indifferent to the regime. The repression did not 

intend to change the attitudes of the group in relation to the new political 

system, but it wanted to destroy the group by arrests, deaths, 

disappearances, abduction of children from families of the group, 

intimidation of members of the group. 

(…)In these terms, the facts alleged in the indictment constitute genocide, 

with subsequent application to the case of Article 23, paragraph four of the 

Organic Law of Judicial Power. At the time of the events and in the country 

of the events, they tried to destroy a distinct national group, which did not 

fit the draft national reorganization or who practiced persecution they felt 

that did not fit. There were foreigners among the victims, including many 
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Spaniards. All the victims, real or potential, Argentinians or foreigners, 

integrated a distinct group in the nation, which was intended to be 

exterminate). 

In 1971, Spain recognized the crime of genocide in its national law, after ratifying 

the Convention on Genocide in 1968. However, the groups which figured in the 

Convention on Genocide were different from those which the Spanish law took 

into consideration, since the social group was mentioned instead of the racial 

one. During the period in which the crimes were perpetrated, the expression 

“social groups” was still in place, until 1983. Garzón outlined that the omission of 

political groups from the Convention was a troublesome issue, since it could 

narrow the definition and lead to the justification of many acts which could be 

considered genocide but actually were not, only because of the inherent 

characteristics of the group372. 

As for Argentina, in 2003 the President Kirchner abolished the Full Stop Law and 

the Due Obedience Law, which were later declared unconstitutional by the 

Supreme Court of Argentina in 2005: after that, many members of the military 

juntas were convicted, such as Scilingo, and Astiz and Acosta, tried during the 

“ESMA Trial” in Rome, in 2003, and later arrested in Argentina.373 In 2000, the 

Santiago Appeals Court denied the parliamentary immunity to Pinochet, who 

died before the end of the trial374. 

Nevertheless, none of them was convicted for the crime of genocide, which is 

still a troublesome ground which judges and scholars cannot agree on: the 

definition of genocide paves the way for the punishment of outrageous crimes 
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which are “a denial of the existence of entire human groups”375, but, in the 

meanwhile, it represents an obstacle to the punishment of many other criminal 

actions against groups not identified by the Convention, but which have 

undergone the same treatments which the Convention itself defines as genocide. 

The only case in which the word “genocide” is mentioned in a conviction is the 

one against Osvaldo Etchecolatz: he was the former Director General of 

Investigation for the Buenos Aires Police and he was convicted by the Federal 

Criminal Oral Court n. 1 of La Plata for “crimes against humanity within the 

framework of the genocide that occurred in Argentina between 1976 and 1983”. 

The Court provided several justification for the identification of the events of 

that time as genocide: first of all, it clarified that, even though political groups 

had been excluded in the final draft of the Convention on Genocide, they had 

been included in the previous drafts; furthermore the Courts maintained that, in 

Argentina, events which aimed at the partial destruction of a national group 

clearly happened: as a matter of fact, tortures, killings, child transfers, 

prosecutions, harassments were not committed randomly, but in order to 

annihilate a part of the Argentinian population, not specific individuals, but 

people belonging to a specific groups, thus. Even though students, trade 

unionists, political opponents were kidnapped, tortured and killed because they 

were considered subversive and a threat to the regime, it is essential to note that 

even babies and children were kidnapped and tortured, even though they did 

not belong to any political groups and could not be defined as subversives376. 

However, the discussion on the inclusion of political groups, according to the 

events happened in Argentina and Chile, and in Southern America more in 

general, shows that the issue is still evolving and adapting to the different 
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backgrounds which are to be dealt nowadays: genocide is a crime which should 

be identified according to the actions committed rather than on its victims, since 

human beings cannot be treated differently in front of death or torture. If 

genocide is the denial of the existence of a group of humans, some groups 

cannot be worthier to be protected than others. 

 

3.5  Mothers of Plaza de Mayo: claiming the identity right 

During the dictatorships in Chile and Argentina, one of the most outrageous 

actions of the military juntas referred to the attack to the right of identity: not 

only were youngsters or middle aged people kidnapped and tortured, and, in 

most cases, eventually killed, but even pregnant women were taken in the 

detention centers where they gave birth to their own babies but had to say 

goodbye to them.  

Once pregnant women were kidnapped, they received the same treatments of 

the other prisoners, in spite of expecting a baby: they were raped, tortured with 

the picana, beaten and insulted. When they were about to give birth to their 

children, they were guided to the torture room or to the infirmary and assisted 

by surgeons and doctors. Once the baby had been born, he or she was taken 

away from the mother, who would never hear about him or her anymore377. 

Babies born in prison were usually adopted by members of the military forces 

who educated them according to the principles of the junta: General Ramón Juan 

Camps, in 1984, explained that 

 

“ personally I did not eliminate any child. What I did was to take some of 

them to charitable organizations so that they could find new parents. 
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Subversive parents teach their children subversion. This has to be 

stopped”378. 

 

 However, when talking about children transferred from one family to another, it 

would be important to consider the difference between the words “adoption” 

and “appropriation”: at the First Argentinian Congress on Adoption, in 1986, the 

grandmothers belonging to the Grandmothers of Plaza de Mayo Association 

presented a report in which they explained that, when a child was given in 

adoption to another family, parents of that child consciously renounced to their 

parental rights; in prison, mothers and fathers could not decide about the 

destiny of their children and were forced to leave them to the guards: in this case 

it would be more appropriate to use the term “appropriation” rather than 

“adoption”, since children’s relatives could not exercise their family rights379. The 

psychologist and psychiatrist Eva Giberti points out that 

 

(…) the grandmothers keep on recuing the children who, unlike adopted 

children, were not abandoned by their parents, but were snatched… When I 

speak about slavery when in regard to these children I am not using a 

metaphor: their chance to choose to continue the story of their lives as it 

was planned by their original families has been nullified… Instead of 

continuing with the likely story of their lives, together with their relatives, 

they have been subjected to a mutation380. 

 

Children were usually given to government officials, police officials, or, in many 

other cases, they were abandoned in orphanages, without any information about 

themselves, or in the streets, where they inevitably died. Stealing children were 
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considered by the military junta as an attack to the basis of the idea of family: 

the members of the military forces deprived the mothers of the right to educate 

their children in order to prevent them, thus, becoming subversives who 

opposed the regime381. 

In 1977, on 30th April, fourteen mothers who were looking for their disappeared 

children, met in Plaza de Mayo, were they started to march (since the regime 

had prohibited public gatherings), claiming for the truth about their children. 

Azucena Villaflor de Vicenti (later kidnapped and still disappeared)382 was the 

one who proposed to meet in the main square of Buenos Aires at 3:00 pm 

(subsequently, the Mothers decided to meet every Thursday at 3:00) in order to 

directly ask Videla information about the destiny of the missing sons and 

daughters383.  

The mothers who met in Plaza de Mayo, labeled the “Crazies of Plaza de Mayo”, 

desperately tried to oppose the regime by breaking the silence which was an 

accomplice in the disappearances: they had to act, peacefully, by transmitting 

their fears, their agony, their desperation; they decided to do it by walking 

together, wearing a white handkerchief, called the pan�uelo, a symbol of babies’ 

diaper, and showing photos of their disappeared young children. Men did not 

join their wives, since they could worsen the situation and react to the police 

provocations384. 
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They wanted to share their pain, and in order to do that they shout, every 

Thursday at 3:00 pm, the symbolic question “Donde están?” (Where are they?), 

crying out the right to know the truth385. 

Week by week, the membership of the movement grew: the Mothers continued 

to march every Thursday and to put pressure on the police, on the Church and 

even on the morgues until the minister of the interior, General Albano 

Harguindeguy, decided to meet them: he told them to stop looking for their 

children since they had left the country in order to escape the political 

repression, and urged the women to stop demonstrations. However, they did not 

stop: they had grown in number, and even grandmothers in search for their 

grandchildren born in captivity had joint them. They had captured national and 

international attention, questioned and supported by international organizations 

in charge of the protection of human rights, such as the Inter American 

Commission on Human Rights, and they even started to obtain little victories: in 

October 1977, a petition signed by twenty-four thousand people was delivered 

at the Congress building, while three hundred Mothers were waiting outside 386. 

In October 1977, a related group originated from that of the Mothers of Plaza de 

Mayo: the Association of the Grandmothers of Plaza de Mayo, which aimed at 

finding all the children born in the detention centers, and adopted (or, better, 

appropriated) by officials’ families, in order to make them return to their original 

families387. Among the funding members of the group, there were Mirta Acuña 

de Baravalle, Beatriz H. C. Aicardi de Neuhaus, María Eugenia Casinelli de García 

Irureta Goyena, Eva Márquez de Castillo Barrios, María Isabel Chorobik de 

Mariani, Celia Giovanola de Califano, Clara Jurado, Leontina Puebla de Pérez, 
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Raquel Radio de Marizcurrena, Vilma Delinda Sesarego de Gutiérrez, Haydee 

Vallino de Lemos, Alicia Zubasnabar de De la Cuadra388. The Grandmothers, then, 

started to meet in public places, such as restaurants, squares, coffee shops, in 

order not to make the police suspicious and to look like old women which spent 

time together celebrating birthdays or having tea; they used codes, such as “the 

flowers”, “the notebooks” which stood for “children”, or “the White Man” which 

meant “the Pope, “the oldies” by which they referred to themselves 389. 

At the beginning, the grandmothers chose a different name for the group, which 

was “Argentine Grandmothers of Disappeared Small Grandchildren”, but, since 

everyone started to call them as “Grandmothers of Plaza de Mayo”, they 

decided, in 1980, to use this name. Starting their work in 1977, they documented 

that eighty-eight children and one hundred and thirty-six pregnant women 

disappeared, even though the effective number of disappeared children could 

even be five hundred or more390. 

Analyzing the catastrophic and terrifying background in which the tragic events 

of the 1970s took place, the action of the Grandmothers could be actually 

defined as more significant than that of the Mothers, and Matilde Artés 

explained why: 

 

E allora, analizzando freddamente, con tutto il dolore possibile nel cuore… 

che cosa rimaneva di tutta questa catastrofe, di tutto questo genocidio con 

possibilità di vita… Possibilità! I nostri figli erano morti o… impazziti [lunga 

pausa] o scomparsi. E i bambini? Le nostre figlie erano state portate via… 

Molte di loro, con un pancione di otto… quasi partorivano! Altre invece… di 

due o tre mesi. Prendendo l’esempio terribile dei nazisti, dei campi di 
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concentramento, non… si sapeva di niente altro di simile, ossia di usare i 

bambini come bottino di guerra! È lì che va il nostro sforzo, centrato sulla 

ricerca dei nipoti, è da lì che cominciamo…391 

 

(Then, coldly analyzing, with all the possible pain in our heart…what did all 

this catastrophe, all this genocide with life possibility lead to…Our sons and 

daughters were dead or…got crazy (long pause) or disappeared. And the 

babies? Our daughters had been taken away…Many of them, eight months 

pregnant…there were about to give birth to their babies! Others, instead, 

they were two or three months pregnant. The Nazis, their detention camps, 

had been takes as an example, a terrible example...nothing so terrible was 

known to have ever happened, that is using babies as war booty! Here it is 

where we want to concentrate our efforts, on our grandchildren’s search, 

here it is where we start from…).  

 

Since they suspected that most documents of the children born in the detention 

centers passed through the juvenile courts, for the adoptions, transfers, 

custodies, the Grandmothers started centering their work on those courts. 

Furthermore, in July 1978 they reclaimed, by writing a letter, their disappeared 

grandchildren to the Argentine Supreme Court, asking to refuse the adoption of 

children whose origins were not certain. In 1978 Estela Barnes de Carlotto, the 

current President of the association, joint the group, since her granddaughter 

Laura had been kidnapped and killed in a clandestine center: Estela knew that 

Laura had given birth to a child while detained, and she tried to do everything in 

her power to discover where the child was. The first time Estela asked a General 

information about her daughter, she was told that every subversive in the 
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detention centers had to be killed.392 When she was called in order to reach the 

police station to be informed that her daughter was dead, Estela was told that 

Laura had been killed while trying to escape from the police. However, it was not 

true, and Estela knew it: she was refused to have an autopsy done and, when she 

tried to ask about her grandchild, the officer explained that he knew nothing393. 

Many women shared Estela’s history, and, for these reasons, they decided to join 

the group, leaving the fear aside and fighting for the truth to come out. They 

even tried to obtain support and help by the Catholic Church, by addressing to 

the priests they better knew, and even to the Pope, without receiving answers or 

help. Nélida Gómez de Navajas, a Catholic Grandmother, explained to be 

disappointed with the Church which did nothing to stop the massacre during the 

years of the dictatorship, a massacre whose victims were also represented by 

those priests who worked in the slums helping poor people and subversives394. 

As Estela Carlotto explained, those women definitely knew what fear was, since 

they could be kidnapped, or killed: however, that fear eventually turned into a 

desire to fight for the truth and for the dignity of those disappeared sons and 

daughters395. 

In order to find their grandchildren, thus, the Grandmothers worked on four 

levels: first of all, they denounced the disappearances to the governmental 

authorities, both national and international: Angela Boitano, one of the 

Grandmothers, reports that they usually asked information to the minister of the 

interior or to the Italian consulate, since the Italian Embassy refused to meet the 
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Grandmothers396; then, they addressed to the national courts and even to the 

citizens, mainly using the media in order to diffuse their stories and battles; and, 

lastly, they also carried personal research, when the judicial and governmental 

authority were not inclined to help them397. 

The first success of the Grandmothers was registered in 1980, when Tatiana 

Ruarte Britos and Laura Malena Jotar Britos, two sisters disappeared in 1977, 

were discovered to have been adopted in good faith . However, listing and 

locating the missing was only the first and easiest part of this battle: first of all, 

proofs of the degree of kinship had to be certified in front of the judges. Old 

photographs were not enough, and the Grandmothers started to travelling 

abroad in order to find a scientific methods to develop to show biological 

affiliation even when parents were dead: it was Dr. Fred Allen, from the New 

York Blood Centers, who discovered that, through an appropriate mathematical 

formula, a test could be obtained398. Furthermore, in 1986, President Alfonsín 

accepted to meet the Grandmothers, who proposed him the creation of a 

National Genetic Data Bank in order to ease and facilitate the research. This bank 

was created, through Law n. 23.511, in 1987399, to solve any type of conflict that 

involved issue of affiliation, such as cases of children who disappeared400. 

Once children had been identified, the process known as “restitution”, an act 

through which both the child and the grandmother’s “returned to life” began: it 

is a process thought which the real identity is restored, and which requires 

attention at all levels, since the grandchildren reactions could be both positive 
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and negative, since discovering the truth about their real origins could 

psychologically hurt them. However, it is important to remember that those 

grandchildren had been stolen from their real families, causing them a trauma 

that could be healed only by coming back to their original families. But 

sometimes, as the judge Belluscio explains, biological affiliation is not enough 

when a baby has grown up in an environment which has educated him with all 

the necessary love401. Sometimes, thus, judges decide to live children with their 

adoptive parents, in order to avoid psychological traumas to children or simply 

because grandchildren themselves refuse to come back to their original family402. 

However, the Grandmothers maintains that children who were born in captivity, 

who are told continuous lies on their origins and who are isolated from the 

media, in order to prevent them from gathering information about the events 

concerning stealing babies during the dictatorship period, could undergo great 

stress: Theo van Boven wrote a report in which he explained that 

 

(The children) live at present in family setting which, in view of the atrocities 

committed in the past and the involvement therein of the heads of those 

families, are an affront to internationally recognized humanitarian and 

human rights principles. Under such circumstances, they are being denied 

the opportunity to develop physically, mentally, spiritually and socially in a 

healthy and normal manner and in condition of freedom and dignity (…) In 

fact, they continue to be treated as the “booty” of a “dirty war” and thus 

situation persists as long as their right to keep their identity and to live with 

their legitimate  families is not recognized and made effective403. 
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During the first Argentine Congress of Adoption, in 1986, the Grandmothers 

called into question the adoption system, which was based on maintaining the 

secrecy of the child’s origins. Furthermore, thanks to the Grandmothers’ work, 

the Argentinian Governments presented an important article to the United 

Nations Working Group which was in charge of drafting a convention on the 

rights of the child: this article aimed at recognizing the right to identity and to 

live with the original family. In November 1989, the Convention on the Right of 

the Child was adopted by the general Assembly404: art. 8  and 21 represent an 

important step in the field of child’s legal rights, since art. 8 aims at protecting 

children’s identity, maintaining that 

 

1. States Parties undertake to respect the right of the child to preserve his or her 

identity, including nationality, name and family relations as recognized by law 

without unlawful interference. 

2. Where a child is illegally deprived of some or all of the elements of his or her 

identity, States Parties shall provide appropriate assistance and protection, with a 

view to re-establishing speedily his or her identity405, 

 

while art. 20 and 21 aim at improving children’s legal system of adoption in order 

to protect their interests, first of all when deprived of their original family 

environment: 

 

Article 20  

 1. A child temporarily or permanently deprived of his or her family 

environment, or in whose own best interests cannot be allowed to remain in 

that environment, shall be entitled to special protection and assistance 

provided by the State.  
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2. States Parties shall in accordance with their national laws ensure 

alternative care for such a child.  

3. Such care could include, inter alia, foster placement, kafalah of Islamic 

law, adoption or if necessary placement in suitable institutions for the care 

of children. When considering solutions, due regard shall be paid to the 

desirability of continuity in a child's upbringing and to the child's ethnic, 

religious, cultural and linguistic background.  

Article 21  

States Parties that recognize and/or permit the system of adoption shall 

ensure that the best interests of the child shall be the paramount 

consideration and they shall:  

(a) Ensure that the adoption of a child is authorized only by competent 

authorities who determine, in accordance with applicable law and 

procedures and on the basis of all pertinent and reliable information, that 

the adoption is permissible in view of the child's status concerning parents, 

relatives and legal guardians and that, if required, the persons concerned 

have given their informed consent to the adoption on the basis of such 

counseling as may be necessary;  

(b) Recognize that inter-country adoption may be considered as an 

alternative means of child's care, if the child cannot be placed in a foster or 

an adoptive family or cannot in any suitable manner be cared for in the 

child's country of origin;  

(c) Ensure that the child concerned by inter-country adoption enjoys 

safeguards and standards equivalent to those existing in the case of 

national adoption;  

(d) Take all appropriate measures to ensure that, in inter-country adoption, 

the placement does not result in improper financial gain for those involved 

in it;  

(e) Promote, where appropriate, the objectives of the present article by 

concluding bilateral or multilateral arrangements or agreements, and 
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endeavor, within this framework, to ensure that the placement of the child 

in another country is carried out by competent authorities or organs406. 

 

After ratifying the Convention on the Right of the Child, in October 1990, 

Argentina had to face the Grandmothers’ request to solve the problems of 

hundreds of Argentinian children who still had not gained their identity back: the 

new elected President Menem did not pronounce a word on the matter, causing 

the Grandmothers to turn to the international community. Thanks to the 

Grandmothers’ perseverance, in 1992 the National Commission for the Right to 

Identity was created, and in 1993, the Grandmothers themselves created a 

separate committee in order to implement the Convention on the Right of the 

Child in Argentina: once they had obtained the insertion of the right to identity in 

the Convention as well as in Argentinian law, they had to safeguard the 

protection and respect of this right in the Argentinian law407. As a matter of fact, 

for the first time, in 1992 a full adoption was annulled in Argentina, and, in 1994, 

a new adoption legislation, taking into consideration the child’s right to identity, 

was starting to be drafted, and was approved by the House of Representatives in 

1994 and in 1997 by the Senate: it aimed at allowing children to know that they 

had been adopted and, at the age of eighteen, to have access to their adoption 

records408. 

The work and efforts of the Mothers and Grandmothers of Plaza de Mayo is 

extremely significant, looking back at the events happened during the 70s, not 

only in Argentina, but even in Chile and in Latin America in general: they fought, 

and are still fighting, for the right to recover a lost identity, or, better, an identity 

which had been shredded and taken away, they fight for the right to memory, 
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the right to remember those who the regime tried to silently and secretly 

eliminate, without leaving any trace. 

These women are rebels who chose the weapon of claiming justice in order to 

oppose the military junta, which  killed every aspect of legality. They are mothers 

and grandmothers of hope, since they trust the possibility that disappearance 

does not mean death. And their tenacity led to essential results: as a matter of 

fact, today one hundred and seventeen nietos (grandchildren) have been 

located, and the last one, n. 117, has just been identified on the 1st September 

2015409. 

They are the mouthpiece of acts of tortures, attempts to human dignity, killings, 

acts of genocide which happened in the most secret and reprehensible places 

and manners, and they cry out for justice, but first of all for memory, because a 

man or a woman can be killed, but, if not remembered, he or she is killed twice. 

The right to identity, thus, implies the right to be remembered by your relatives, 

your friends, your acquaintances… 

Vera Vigevani, one of the Grandmothers of Plaza de Mayo, explains that 

disappearances are still bleeding wounds: without a body, there is no tomb, and 

without a tomb there is no possibility to be in mourning. Enrico Calamai, vice-

Consul at the Italian Embassy in Buenos Aires in 1976, declared that the act of 

not giving back the body of a dead person to its relatives constitutes an act of 

genocide410. Memory allows a person to continue to live, while disappearance is 

worse than killing, since it creates incertitude, agony, pain: it is a continuous 

crime which attempts to the human dignity, even after death. 
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CONCLUSIONS 

“Coloro che ci negano il diritto di seppellire i nostri morti,  

non fanno altro che negare la nostra condizione umana”. 

(Emilio Mignone) 

 

The military coups in Chile and Argentina paved the way for one of the most 

appalling periods of the XX century: in the Chilean and Argentine detention 

centers, the human dignity had been taken hostage, annihilated, torn apart and 

completely destroyed not only by all those members of the military forces who 

took an active part in that thoroughly planned massacre, but also by the silence 

which covered up all the screams, the sufferings, the pains, and which concealed 

all those disappeared and killed humans whose existence, physical and 

psychological, had to vanish with their own ripped bodies. 

Starting from the Nuremberg Trial, together with the Tokyo Trial, some acts, 

committed by individuals and not by the States, had been considered so 

detrimental of the human nature, that it had been decided to prosecute them at 

international level: these crimes, namely war crimes, crimes against humanity 

and crimes against peace, are considered to be an offence to human lives and 

represent the last stage of men’s cruelty. 

Torture is identified both as a war crime and a crime against humanity: the 

definition of torture entails aspects which, when practiced, represent a threat for 

the natural equilibrium of the world’s living. As a matter of fact, by torture it is 

meant 

 

(…)any act by which severe pain or suffering, whether physical or mental, is 

intentionally inflicted on a person for such purposes as obtaining from him 

or a third person information or a confession, punishing him for an act he or 
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a third person has committed or is suspected of having committed, or 

intimidating or coercing him or a third person, or for any reason based on 

discrimination of any kind, when such pain or suffering is inflicted by or at 

the instigation of or with the consent or acquiescence of a public official or 

other person acting in an official capacity. 

 

 

In 1996 a military complaint, by the Association of Progressive Prosecutors in 

Valencia, was presented against Pinochet and its military junta, accusing them of 

the disappearances of the subversives and of torturing and killing them. In the 

same year, Castresana presented a complaint to the Audiencia Nacional, 

charging the Argentine military members with illegal detention, children’s 

kidnapping, terrorism, piracy, disappearances and genocide. 

Once analyzed the events of the 1970s in Chile and Argentina, once listened to all 

the witnesses who had painfully reported, with too much agonizing details, all 

the horrors committed in clandestine centers, it would be an act against the 

mankind itself to deny that young, old, infant people had been tortured, 

mentally and physically, by using the most outrageous methods, but, especially, 

in the most sadistic premeditated ways. Members of the military apparatus used 

immoral techniques, such as the picana, the beatings, and many other cruel 

procedures in order to provoke physical as well as mental sufferings, in order to 

extort information about third people.  

However, in 1996, Pinochet and its military junta were accused of having 

committed, among many other crimes, genocide against Chilean citizens 

themselves.  

Would it be appropriate to define the events in Chile and Argentina as genocide, 

then? 
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If analyzing the definition presented in the Convention on the Prevention and 

Punishment of the Crime of Genocide, such a crime is perpetrated only against 

four specific groups, namely national, ethnical, racial and religious groups, 

leaving outside many others. The reason why only these four groups are taken 

into consideration amounts to the permanent and stable aspect which is innate 

to the members of the groups. The definition, then, goes on presenting all the 

acts which, all together or individually, can constitute genocide:  

 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group 

 

Here a conflict arises: genocide, defined by the General Assembly in its 96 (I) 

Resolution as the denial of the right of existence of entire human groups, is 

actually an act which jeopardizes the humans’ dignity only when it is committed 

against certain victims, rather than others. Does it mean that the same act, such 

as, for example, deliberately inflicting deadly conditions, is more open to 

conviction only in front of certain human beings?  

Genocide is considered to be a particular crime since not only does it entail the 

criminal actions itself, but even the specific intent of destroying a specific group. 

However, according to the definition, genocide is a very specific crime, since its 

definition narrows only around a small number of groups. 

The events happened in the detention centers in Chile and Argentina can all be 

included among the acts listed by the Convention: in those horror wells, not only 
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one crime, but all the listed crimes were committed by the military junta against 

people who were killed and annihilated only because of their political ideas.  

Political groups are not mentioned by the Convention, but  they were previously 

included and taken into consideration when discussing the genocide issue. Even 

though they were excluded by the final draft, nowadays more and more 

questions have been raised on the matter: permanent and stable aspects 

through which a group can be identified could result in definitely subjective 

definitions, sometimes not universally shared. Furthermore, excluding some 

groups could lead to the justification of acts which could be recognized as 

genocide, but which are not, since victims belong to a different collection of 

humans. 

Chile and Argentina might  be included among those Countries which underwent 

genocide, since the characteristics of the crimes committed by the members of 

the military forces perfectly correspond to those required by the Convention. 

Victims were clearly identified according to their political ideals, and they were 

exterminated and tortured in ways which represent an offence not only to those 

who suffered those treatments or their relatives and friends, but even to all 

those who knew and did nothing, being accomplices of that silence which killed 

with no weapons. Those events constitute a threat and an insult to all those who 

are still fighting for the truth to come out and want justice.  

We might argue that not recognizing that genocide happened in Chile and 

Argentina means diminishing the gravity of the impunities which took place 

there, it means lessening the real scope and meaning of the Convention: once 

identified that the constitutive acts of genocide had been committed in those 

territories, why should not it be possible to define those events with the 

appropriate label? Therefore, avoiding the term genocide for the Argentinian 

and Chilean crimes would mean establishing a hierarchy between humans. A 

crime should be based on the acts which constitute it, rather than on the victims: 
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a man is such with all its racial, ethnical, national aspects, as well as with all its 

religious and political believes which make him what he really is. This diversity 

implies equality, an equality which has to be respected while living, but even in 

front of death. 
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https://www.youtube.com/watch?v=oujuDx7tawQ (last accessed 

4/10/2015) 

- Un giorno in pretura, La generazione scomparsa, 

http://www.ungiornoinpretura.rai.it  (last accessed 6/09/2015) 
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- Un giorno in pretura, I voli della morte, 

http://www.ungiornoinpretura.rai.it (last accessed 6/09/2015) 

- Un giorno in pretura, Le madri di Plaza de Mayo, 

http://www.ungiornoinpretura.rai.it/dl/portali/site/page/Page-20c3f273-

fc07-4f42-bec0-1add6ec54476.html (last accessed 28/09/2015) 

 

 

 


