
 

 

 

Master’s Degree 

in Comparative International Relations 

Final Thesis 

The Concept of Consent in 
Articles 36 and 39 of the Istanbul 

Convention: Implementation 
and Compliance of the Notion in 
the Legal Systems of the Parties 

Supervisor 
Ch. Prof. Sara De Vido 

Graduand 
Jessica Norma Vettoretto  
Matriculation Number 854448 

Academic Year 
2022 / 2023



“I firmly believed then and still believe today that 

the only way to stop violence against women is to 

speak out and refused to be silenced.” 

Zainab Salbi, 2011



Table of contents 

List of Abbreviations 5 ..................................................................................................................

Abstract 6 .......................................................................................................................................

Introduction 11 ...............................................................................................................................

CHAPTER 1 17 ................................................................................................................................

The Concept of Consent in Relation to Violence Against Women 17 ...........................................

1. The Definition of Consent in Philosophy, Social Sciences and Law 19 .....................

a) Consent in Ethics 19 ..............................................................................................

b) Consent in Law 24 .................................................................................................

2. The Connection Between Gender-based Stereotypes and Consent 34 ........................

CHAPTER 2 40 ................................................................................................................................

Framing the Concept of Consent in Selected Crimes of Violence Against Women 40 .................

1. Introduction to the Chapter 40 ....................................................................................

2. Consensual and non-Consensual, Desired and Undesired Sexual Intercourse 41 ......

2.1. The Case of M.C. v. Bulgaria on the Concept of Consent in Sexual 

Violence 50 .......................................................................................................

3. Informed Consent in Forced Abortion and Forced Sterilisation 53 ............................

CHAPTER 3 63 ................................................................................................................................

The Inclusion of the Notion of ‘Consent’ in the Council of Europe Convention on Preventing 

and Combating Violence Against Women and Domestic Violence (Istanbul Convention) 63 ......

1. Introduction to the Istanbul Convention and its Implementation 63 ..........................

2. Defining Violence Against Women and Gender-based Violence in Relation to the 

Notion of Consent 68 ..................................................................................................

3. The Inclusion of the Notion of ‘Consent’ in Article 36 on Sexual Violence 73 .........

	 3



4. The Concept of ‘Informed Consent’ in Article 39 on Forced Abortion and Forced 

Sterilisation 78 ............................................................................................................

CHAPTER 4 83 ................................................................................................................................

Consent in the Practice of the Group of Experts on Action Against Violence Against Women 

and Domestic Violence (GREVIO) 83 ..........................................................................................

1. Introduction to the Monitoring Activity of the GREVIO and its Relevance 83 .........

2. The Analysis of the Compliance of Article 36 on Sexual Violence in GREVIO’s 

Baseline Evaluation Reports 88 ..................................................................................

3. The Analysis of the Compliance of Article 39 on Forced Abortion and Forced 

Sterilisation in GREVIO’s Baseline Evaluation Reports 94 .......................................

CHAPTER 5 100 ..............................................................................................................................

The European Union Ratification of the Istanbul Convention: Legal Consequences for 

Gender-Based Crimes Against Women 100 ..................................................................................

1. The EU Accession to the Istanbul Convention and the Evolution of the Legal Path 

to its Ratification 100 ..................................................................................................

2. Legal Consequences for Certain Consent-Based Crimes of the Istanbul 

Convention 111 ...........................................................................................................

Conclusion and final considerations 119 .......................................................................................

References 123 ..............................................................................................................................

	 4



List of Abbreviations 

CCA Criminal Code of the Republic of Albania 

CEDAW Convention on the Elimination of all Forms of Discrimination Against   

 Women 

ECHR Convention for the Protection of Human Rights and Fundamental Freedoms 

ECtHR European Court of Human Rights 

EU European Union 

FGM Forced Genital Mutilation  

GREVIO Group of Experts on Action against Violence against Women and Domestic  

 Violence 

IACHR Inter-American Court of Human Rights  

ICCPR International Covenants on Civil and Political Rights 

ICESCR International Covenant on Economic, Social, and Cultural Rights  

NGO Non-Governmental Organisation 

TEU Consolidated version of the Treaty on European Union  

TFEU Consolidated version of the Treaty on the Functioning of the European   

 Union 

UN United Nations 

	 5



Abstract 

Il concetto di consenso ha acquisito una crescente rilevanza nella tutela dei diritti 

fondamentali delle donne, in particolare nel contesto dell’autonomia sessuale e riproduttiva. Il 

consenso rappresenta infatti la forma attraverso cui ogni essere umano può esprimere la 

propria volontà e, negli ultimi anni, tale concetto è stato connesso al fenomeno della violenza 

contro le donne. Esso ha apportato un cambiamento nelle definizioni di numerosi reati di 

genere contro le donne e in alcuni casi ne è diventato l’elemento cardine, specialmente in 

crimini come la violenza sessuale, l’aborto forzato e la sterilizzazione forzata. In questo 

modo, il concetto non ha soltanto acquisito un valore etico-filosofico in quanto espressione 

dell’autodeterminazione di ciascuna donna, ma anche una connotazione giuridica che ha 

permesso una maggiore tutela delle vittime di violenza. Il fenomeno della violenza contro le 

donne rappresenta una delle violazioni di diritti umani più diffusa al mondo e i reati di 

violenza sessuale e aborto e sterilizzazione forzati sono alcune delle forme di violenza di 

genere più diffuse. In questo contesto diventa perciò fondamentale per gli Stati includere tale 

concetto nei sistemi legali nazionali al fine di tutelare i diritti delle donne.  

Il consenso presenta molteplici caratteristiche e requisiti che ne complicano la 

concettualizzazione. Esso può essere definito come un comportamento, una scelta o uno stato 

mentale; inoltre, può essere espresso sia in forma non verbale, attraverso gesti concreti, sia in 

forma orale, con parole affermative. In filosofia, tale nozione non può essere elaborata se non 

in relazione al concetto di autonomia, ossia la capacità di una donna di fare scelte che 

riflettono i propri desideri. Il consenso diventa in questo modo espressione della volontà di 

una donna, purché non influenzato da fattori esterni. Per essere considerato valido, infatti, il 

consenso deve rispettare determinati requisiti: non coercizione, competenza e informazione. 

La presenza o mancanza di uno di questi fattori comporterebbe l’invalidazione del consenso e 

il riconoscimento dell’azione come violenza. 

In diritto, invece, il consenso può essere considerato un principio organizzativo generale 

che stabilisce confini e regole normative in materia di violazione dei diritti (volenti non fit 

iniura). Tuttavia, il concetto non presenta una definizione giuridica universale e condivisa. 

Ciò potrebbe tradursi nell’incapacità di criminalizzare efficacemente gli atti di violenza 

contro le donne a causa di definizioni incomplete, che escludono forme più blande di 
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coercizione, o influenzate da presupposti stereotipati, come la convinzione che le donne siano 

‘sessualmente passive.’ 

L’attribuzione di determinate caratteristiche e ruoli strettamente correlati al genere da parte 

della società può infatti dare vita a comportamenti stereotipati che hanno conseguente effetto 

negativo sui diritti delle donne. Gli stereotipi di genere sono, infatti, tra i maggiori fattori che 

contribuiscono alla discriminazione, alla disuguaglianza e alla violenza contro le donne, in 

quanto quest’ultime sono percepite come subordinate e/o inferiori. La perpetrazione di 

stereotipi di genere può avere anche un impatto a livello giuridico poiché i pregiudizi possono 

influenzare l’esito dei casi giudiziari. Si conforma perciò un nesso implicito tra gli stereotipi 

di genere e il concetto di consenso, secondo cui i primi contribuiscono a sminuire il consenso 

delle donne perché reputate prive di potere. 

Nella dottrina contemporanea sulla violenza sessuale, il concetto di consenso assume una 

crescente rilevanza. Il passaggio da una concezione della sessualità basata sulla coercizione a 

una basata sul consenso ha garantito la tutela dei diritti delle donne e della loro autonomia 

decisionale. Tuttavia, il consenso presenta una complessità concettuale. In primo luogo, esso 

non è sempre lineare, ossia, non tutti i rapporti sessuali consensuali sono voluti/desiderati e 

viceversa. In secondo luogo, la presenza di fattori esterni invalidanti come l’uso o la minaccia 

di uso della forza e la coercizione, sia fisica sia psicologica, limitano il pieno libero consenso. 

La coercizione sociale, ad esempio, impone aspettative sulle donne affinché soddisfino 

determinati obblighi sessuali nelle relazioni, pregiudicando il pieno esercizio della loro 

autonomia. 

Il caso M.C. c. Bulgaria ha segnato un momento cruciale nel diritto europeo. La Corte 

europea dei diritti dell’uomo (CEDU) ha riconosciuto la violenza sessuale come una 

violazione dell’autonomia personale e ha identificato nella mancanza di consenso l’elemento 

chiave del reato, mettendo in discussione le nozioni tradizionali che si basavano 

esclusivamente sulla resistenza fisica. La sentenza ha quindi contribuito al cambiamento 

giuridico verso una definizione di violenza sessuale basata sul consenso. 

Il consenso informato svolge, invece, un ruolo fondamentale nel definire i reati di aborto e 

sterilizzazione forzati. L’adozione di tale principio in medicina ha segnato infatti uno 

spostamento di potere decisionale dai medici ai pazienti, garantendo a questi ultimi maggiore 

tutela. In campo giuridico, tale concetto ha permesso di definire l’aborto forzato come 
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terminazione di una gravidanza senza consenso della donna e la sterilizzazione forzata quale 

permanente cessazione della capacità riproduttiva di una donna senza la sua autorizzazione. 

Quest’ultima pratica colpisce in particolare modo donne di gruppi emarginati, come donne 

con disabilità o appartenenti a minoranze etniche. Numerosi casi giuridici evidenziano la 

necessità di ottenere un consenso libero, completo e informato al fine di rispettare i diritti 

riproduttivi delle donne, dunque la loro autonomia, e di prevenire la violenza di genere. 

La Convenzione di Istanbul è uno degli strumenti giuridici regionali più innovativi in 

materia di violenza contro le donne in quanto conferisce centralità al concetto di consenso in 

alcune disposizioni. Di fatto, il consenso svolge un ruolo cruciale nella definizione dei reati 

contenuti negli Articoli 36 e 39 e la Convenzione impone agli Stati l’obbligo di attuare tali 

disposizioni a livello nazionale. Inoltre, il testo fornisce anche la definizione di violenza 

contro le donne e violenza di genere, riconoscendone l’intercambiabilità ma non 

l’equivalenza. Tali definizioni sono necessarie per far si che gli Stati parte adottino un 

approccio uniforme e per ribadire il legame tra violenza, violazione dell’autonomia e 

disuguaglianze storiche di genere. 

L’analisi degli Articolo 36 e 39 è fondamentale per comprendere come il concetto di 

consenso sia stato inserito e adottato dalla Convenzione di Istanbul. L’Articolo 36 

criminalizza ogni atto sessuale intenzionale e copre varie forme di penetrazione non 

consensuale e altri atti sessuali. Il concetto di consenso, definito volontario e frutto del libero 

arbitrio, è l’elemento centrale della disposizione, ma l’articolo non ne fornisce una definizione 

lasciando agli Stati parte l’onere di decidere quali siano le sue caratteristiche e i suoi requisiti. 

L’Articolo 39, invece, criminalizza l’aborto forzato e la sterilizzazione forzata, enfatizzando il 

consenso informato come elemento cardine della loro definizione. L’aborto forzato comporta 

l’interruzione intenzionale della gravidanza senza consenso informato. La sterilizzazione 

forzata criminalizza qualsiasi intervento chirurgico che termina la capacità riproduttiva 

naturale di una donna senza previo consenso informato. La mancanza del consenso informato 

in queste procedure rappresenta dunque una violazione dell’autonomia della donna e dei suoi 

diritti riproduttivi. 

Il controllo dell’attuazione delle disposizioni contenute negli Articoli 36 e 39, dunque della 

loro conformità, da parte degli Stati parte è affidata ai meccanismi di controllo della 

Convenzione, come delineato negli Articoli 66 e 67. Tuttavia, l’attività di monitoraggio è 

	 8



conferita in particolare al Gruppo di esperti sulla lotta contro la violenza nei confronti delle 

donne e la violenza domestica (GREVIO), che si occupa dell’esame e valutazione 

dell’attuazione delle disposizioni nei sistemi normativi nazionali degli Stati membri, 

verificando il rispetto degli obblighi derivanti dalla Convenzione. Il gruppo può anche 

ricevere informazioni a riguardo da parte di ONG, società civile e istituzioni per i diritti 

umani, definite ‘relazioni ombra,’ arricchendo il processo di valutazione. 

L’analisi dei rapporti GREVIO in merito all’attuazione degli Articoli 36 e 39 della 

Convenzione ha evidenziato numerose lacune nei sistemi normativi nazionali. In particolare, 

molti Stati parte, tra cui Albania, Andorra, Bosnia-Erzegovina e altri, mantengono definizioni 

di violenza sessuale basata sull’uso della forza, anziché sul consenso come previsto 

dall’Articolo 36. Tale mancanza può comportare una protezione non efficace dei diritti delle 

donne e costituire un ostacolo nei procedimenti legali. Analogamente, altri Stati quali Italia, 

Finlandia, Francia, Norvegia e Polonia, includono nelle loro definizioni uno ‘stato di 

impotenza,’ ma tale formulazione non è sufficiente ad assicurare la completa 

criminalizzazione della violenza sessuale. 

Per quanto riguarda l’Articolo 39, il GREVIO osserva come l’aborto forzato sia 

criminalizzato in tutti gli Stati parte, sebbene si identifichino delle sfide in merito alla pratica 

dell’aborto selettivo sulla base del sesso in Albania. Al contrario, la sterilizzazione forzata 

rivela carenze nei quadri giuridici nazionali. Alcuni Stati, come Belgio, Bosnia-Erzegovina, 

Francia, Serbia e Spagna, mancano di disposizioni specifiche e basano la criminalizzazione di 

questa pratica su reati generici come lesioni personali aggravate. Inoltre, si rilevano 

criminalizzazioni generalizzate, come nel caso del Lussemburgo, che potrebbero perciò 

potenzialmente colpire donne appartenenti a diverse categorie svantaggiate, specialmente le 

donne con disabilità. 

Dunque, sebbene di natura non vincolante, i rapporti GREVIO contribuiscono in modo 

significativo all’attuazione della Convenzione evidenziando possibili lacune e fornendo una 

guida agli Stati parte al fine di migliorare le misure legislative adottate. 

La recente adesione dell’Unione Europea alla Convenzione di Istanbul potrebbe costituire 

la risposta per una migliore attuazione delle disposizioni e un’armonizzazione in materia di 

lotta alla violenza di genere in Europa. Infatti, sebbene l’UE abbia sollecitato l’adozione di 

politiche volte a combattere la violenza contro le donne, tali azioni risultano spesso 
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frammentate. Tuttavia, nella Decisione No. 2023/1076, entrata in vigore il 22 giugno 2023, il 

Consiglio ha individuato come basi legali gli articoli 82(2), 84 e 78(2) TFUE, escludendo 

dunque l’articolo 83(1), precedentemente adottato per la conclusione della firma della 

Convenzione nel 2017. Di fatto, 82(2) TFUE conferisce all’UE il potere di stabilire norme 

minime nei procedimenti penali, in particolare per il riconoscimento reciproco delle sentenze 

e delle decisioni giudiziarie in materia penale trans-frontaliera; l’articolo 84 TFUE riguarda la 

prevenzione della criminalità e consente all’UE di sostenere le azioni degli Stati membri in 

questo settore; e l’articolo 78(2) TFUE riguarda l’istituzione di un sistema europeo comune in 

materia di asilo, comprendente uno status uniforme per l’asilo e la protezione sussidiaria. 

L’esclusione dell’articolo 83(1) TFUE dalle basi giuridiche limita la capacità dell’UE di 

armonizzare la definizione di reati di genere e stabilire standard minimi all’interno dei quadri 

giuridici degli Stati Membri. A tal riguardo, nel marzo 2022, la Commissione Europea ha 

presentato una proposta sulla lotta contro la violenza contro le donne e la violenza domestica, 

adottando come base giuridica gli articoli 82(2) e 83(1) TFUE, con lo scopo di attuare alcune 

delle disposizioni della Convenzione e colmare le lacune del diritto dell’Unione. L’adozione 

della proposta di direttiva da parte del Parlamento Europeo e del Consiglio è ritenuta 

fondamentale per colmare le lacune giuridiche e conseguire gli obiettivi della Convenzione di 

Istanbul nel sistema europeo. Se adottata, infatti, potrà modificare l’ambito delle competenze 

dell’UE ai sensi della Convenzione, dando potenzialmente origine a competenze esclusive per 

l’UE nella lotta contro la violenza contro le donne. 
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Introduction 

In the last decade, the concept of consent has become increasingly relevant at the legal 

level in ensuring women’s full enjoyment of human rights, in particular to protect their right 

to decide on their sexual and reproductive life. As a matter of fact, when a woman 

autonomously and freely decides to give her consent to an act, she waives her rights to legal 

protection, so that the other person cannot be held responsible for a violation.  The concept of 1

consent is, therefore, a pivotal element to fully conceptualise violence against women  in 2

relation to certain gender-based crimes. Indeed, consent is the key element to define some 

acts, notably sexual violence, forced abortion and forced sterilisation, as crimes. In other 

words, this concept plays a key role in determining whether certain acts towards women can 

be considered lawful or not.  3

Sexual violence can be considered as ‘one of the most extreme manifestations of gender-

based violence because those suffering it are mostly girls and women.’  Indeed, although men 4

are also victims of sexual violence, women are particularly and disproportionately affected by 

this type of gender-based crime.  In general, sexual violence can be defined as any sexual act 5

or attempt of sexual act performed by a partner, an acquaintance, or a stranger without the 

freely given consent of the victim; such an act is intended to disrupt the sexual autonomy or 

integrity of women.  The introduction of the concept of consent in relation to sexual violence 6

is a recent shift at the legal level.  Indeed, the requirement for physical resistance in sexual 7

violence, particularly in cases of rape, undermines the effective protection of women’s sexual 

 Thommen, M. (2022). Consent (Civil Law). In Elgar Encyclopedia of Crime and Criminal Justice. 1

Cheltenham, UK: Edward Elgar Publishing.
 De Vido, S. (2020). Violence against women’s health in international law. Manchester: Manchester University 2

Press, p. 153.
 Chiesa, L. E. (2017). Solving the Riddle of Rape-by-Deception. Yale Law & Policy Review, 35(2), p. 424.3

 Moyano, N., Sánchez-Fuentes, M. del M., Parra-Barrera, S. M., & Granados de Haro, R. (2023). Only “yes” 4

means “yes”: Negotiation of Sex and Its Link With Sexual Violence. Journal of Interpersonal Violence, 38(3-4), 
pp. 2759-2777. Retrieved Sep 12, 2023, from https://doi.org/10.1177/08862605221102483.
 De Vido, S. (2020). Violence against women’s health, cit., p. 36.5

 Fernet, M., et al. (2021). “When You’re in a Relationship, You Say No, but Your Partner Insists”: Sexual Dating 6

Violence and Ambiguity Among Girls and Young Women. Journal of Interpersonal Violence, 36(19-20), p. 9437. 
Retrieved Sep 12, 2023, from https://doi.org/10.1177/0886260519867149; The Committee of Experts (CEVI). 
(2021). General Recommendation of the Committee of Experts of the MESECVI (No. 3): The Concept of 
Consent in cases of Gender-Based Sexual Violence Against Women. MESECVI/CEVI/doc.267/21, p. 9. 
Retrieved Mar 22, 2023, from https://www.oas.org/en/mesecvi/meetingofexperts.asp. For a direct access to the 
d o c u m e n t , s e e h t t p s : / / w w w . o a s . o r g / e n / m e s e c v i / d o c s /
MESECVI_CEVI_doc.267_21.ENG.RecomendacionGeneralConsentimientoSexual.XVIII%20CEVI.pdf.
 Chiesa, L. E. (2017). Solving the Riddle of Rape-by-Deception, cit., p. 413.7
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autonomy,  as force is not always present. Thus, the concept of consent, especially lack of 8

consent, has become the expression of women’s sexual will, but also the constitutive element 

of the crime in case of violation. However, consent is a rather complex concept when 

referring to sexual violence,  as there are several factors and elements that can invalidate 9

women’s sexual autonomy, some more visible and others more subtle, such as psychological 

coercion.   10

At the EU level, the 2014 EU-wide survey established that 1 in 3 women have experienced 

physical or sexual violence in their lives since the age of 15 in the European Union.  In doing 11

so, the survey highlighted the seriousness of the phenomenon and its extent in all EU Member 

States. The latest data collection of the EU-GBV survey for the period 2020-2023 (wave 

2021) confirmed the trend of the previous research and identified high rates of sexual violence 

experienced by women aged 18-74 in the seven EU Member States that finalised the process 

so far.  The data show that women who have experienced physical or sexual violence range 12

from 12% in Bulgaria to 41% in the Netherlands.  However, it is important to stress that 13

these data do not fully reflect the national reality, as many women do not report violence to 

the police.  14

With regard to forced abortion and forced sterilisation, these practices are forms of gender-

based violence that violate women’s reproductive autonomy. Forced abortion can be defined 

as the intentional act of terminating a woman’s pregnancy without her prior informed 

consent.  Whereas, forced sterilisation refers to a surgical procedure aimed at terminating a 15

woman’s reproductive capacity without her prior informed consent or/and her full 

understanding of the consequences of the procedure.  Importantly, sterilisation is a form of 16

‘family planning’ that should be ‘free from discrimination’ and ‘based on the full, free and 

 De Vido, S. (2020). Violence against women’s health, cit., p. 37.8

 Fernet, M., et al. (2021). “When You’re in a Relationship, You Say No, but Your Partner Insists”, cit., p. 9438.9

 De Vido, S. (2016). Donne, violenza e diritto internazionale: la Convenzione di Istanbul del Consiglio 10

d'Europa del 2011. Udine: Mimesis, pp. 24-25.
 De Vido, S. (2017). The Ratification of the Council of Europe Istanbul Convention by the EU: A Step Forward 11

in the Protection of Women from Violence in the European Legal System. European Journal of Legal Studies, 
9(2), p. 71. Retrieved Aug 21, 2023, from https://hdl.handle.net/1814/46069.

 Eurostat. (2022). EU survey on gender-based violence against women and other forms of inter-personal 12

violence (EU-GBV) – first results – 2022 edition. Statistical Reports, Luxembourg: Publications Office of the 
European Union, p. 7. Retrieved Jul 5, 2023, from https://ec.europa.eu/eurostat/web/products-statistical-reports/
w/ks-ft-22-005.

 Uldry, M., and EDF Women’s Committee. (2022). Forced sterilisation of persons with disabilities in the 13

European Union, p. 7. 
 Ivi, p. 4. 14

 De Vido, S. (2016). Donne, violenza e diritto internazionale, cit., p. 136.15

 Ivi, p. 79.16

	 12

https://hdl.handle.net/1814/46069
https://ec.europa.eu/eurostat/web/products-statistical-reports/w/ks-ft-22-005
https://ec.europa.eu/eurostat/web/products-statistical-reports/w/ks-ft-22-005


informed decision-making of the person concerned.’  Indeed, the procedure is one of the 17

most widely used contraceptive methods in the world.  However, if this practice is abused by 18

States and imposed on women in certain countries,  it constitutes a violation of their right to 19

health and reproductive health,  thus amounting to a form of gender-based violence,  since, 20 21

in most cases, women do not receive sufficient information for their consent to be full and 

informed.   22

At the European level, the recent report published by the European Disability Forum (EDF) 

points out that forced sterilisation is still permitted in several EU countries.  The data show 23

that forced sterilisation mainly affects women with disabilities or women from ethnic 

minorities.  In particular, the study noted that women with disabilities are subjected to the 24

practice to a greater extent than other categories.  In Germany, for instance, 17% of women 25

with disabilities have been sterilised compared to 2% of other categories of women.  26

However, research has also showed that forced sterilisation remains a very poorly analysed 

practice, as there is little or no information about it.  27

In recent decades, the international community has taken significant steps in ensuring 

women’s protection from violence, as this phenomenon is widely recognised as a serious form 

of discrimination based on gender—although there is no specific international legal 

instrument addressing the issue.  One of the most striking and successful examples of this is 28

certainly the Istanbul Convention. This instrument was able to address the issue of gender-

based violence in a comprehensive and holistic manner, including not only criminalisation but 

 OHCHR, UN Women, UNAIDS, UNDP, UNFPA, UNICEF and WHO. (2014). Eliminating forced, coercive 17

and otherwise involuntary sterilization: An interagency statement. World Health Organization, p. 1. Retrieved 
Jul 19, 2023, from https://www.who.int/publications/i/item/9789241507325.

 Ibidem.18

 Durojaye, E. (2018). Involuntary Sterilisation as a Form of Violence against Women in Africa. Journal of 19

Asian and African Studies, 53(5), p. 723. 
 Office of the UN High Commissioner for Human Rights. (2023). Sexual and reproductive health and rights | 20

OHCHR - UN human rights office. UN Human Rights Office of The High Commissioner. Available at https://
www.ohchr.org/en/women/sexual-and-reproductive-health-and-rights.

 De Vido, S. (2016). Donne, violenza e diritto internazionale, cit., p. 46.21

 OHCHR, UN Women, UNAIDS, UNDP, UNFPA, UNICEF and WHO. (2014). Eliminating forced, coercive 22

and otherwise involuntary sterilization, cit., p. 3.
 Uldry, M., and EDF Women’s Committee. (2022). Forced sterilisation of persons with disabilities in the 23

European Union, p. 12. 
 Ivi, p. 14. 24

 Ibidem. 25

 Ibidem. 26

 Ibidem. 27

 The Office of the High Commissioner for Human Rights. (2022). Using the international and regional legal 28

framework to stop all forms of violence against women and girls. Statements | Multiple Mechanisms, Strasbourg, 
Geneva, para 1.
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also prevention and protection.  Fundamental was the decision to enhance the autonomy of 29

women introducing the concept of consent in certain crimes, thus underlining how violence is 

not merely characterised by the use or threat of use of force. Even more important was the 

attribution of positive obligations to States Parties regarding violence against women.  30

Indeed, States can be held responsible for human rights violation under the Convention 

because they may, intentionally or unintentionally, ‘cause or create the conditions’ for 

violence against women by encouraging ‘the perpetuation of patterns of discrimination rooted 

in the society through policies and laws.’   31

This notwithstanding, sexual violence and forced abortion and forced sterilisation remain 

some of the most widespread forms of gender-based violence against women. The dissertation 

thus aims to analyse the concept of consent as applied to the crimes of sexual violence, forced 

abortion, and forced sterilisation. In doing so, it seeks to demonstrate that several national 

legal systems of States Parties to the Istanbul Convention have not yet fully complied with 

their mandatory obligations under the provisions enshrined in Article 36, on sexual violence, 

and 39, on forced abortion and forced sterilisation, thereof. 

Chapter 1 analyses the concept of consent in relation to violence against women. In 

particular, it examines meanings and elements that characterise the notion, taking into account 

different selected disciplines and practical examples. The analysis seeks to demonstrate that 

consent does not have one definition and meaning, but its characteristics are elaborated 

differently depending on the framework and subject within which the concept is applied.  In 32

Section 1, the concept of consent is examined through the theoretical explanations of 

academics with the aim of better understanding this notion. In Point a, consent is analysed 

through the lens of the concept of autonomy, which characterises philosophical and social 

science disciplines. In order to define consent, it is indeed fundamental to understand what is 

women’s autonomy and which are its elements as well as possible invalidating factors. The 

research will attempt to demonstrate that women’s autonomy is often disregarded. This aspect 

 Jurasz, O. (2015). The Istanbul Convention: a new chapter in preventing and combating violence against 29

women. Australian Law Journal, 89(9), p. 9.
 Christofi, A., Fries-Tersch, E., Meurens, N., Monteiro, C., Morel, S., & Spanikova, H. (2017). Violence 30

against women and the EU accession to the Istanbul Convention. Think Tank | European Parliament, Policy 
Department C: Citizens’ Rights and Constitutional Affairs, p. 65. Retrieved Oct 16, 2023, from https://
www.europarl.europa.eu/thinktank/en/document/IPOL_STU(2017)596815.

 De Vido, S. (2020). Violence against women’s health, cit., pp. 5-6.31

 Ferzan, K. K. (2006). Clarifying Consent: Peter Westen’s The Logic of Consent. Law and Philosophy, 25(2), 32

p. 196.
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is more evident when discussing the concept of consent in law, as of Point b. The analysis 

observes how the concept of consent draws a boundary between legal actions and criminal 

offences and seeks to determine what conditions must be met for a woman’s consent to be 

valid and freely given. 

Section 2, instead, discusses the connection between gender-based stereotypes and violence 

against women in order to demonstrate that stereotypical beliefs about women can contribute 

to violations of their right to decide, by not respecting their autonomy and consent. 

Chapter 2 delves into the analysis of the concept of consent in relation to specific forms of 

violence against women, i.e. sexual violence, forced abortion, and forced sterilisation. The 

research will seek to demonstrate the relevance played by consent in these gender-based 

crimes, for which victims’ rights can be protected and perpetrators prosecuted for the offence. 

The definition of consent in relation to sexual violence is deepened in Section 2, which aims 

to determine the requirements for women’s sexual consent to be considered freely given, thus 

legally valid, considering a variety of forms of sexual intercourse: consensual, non-

consensual, desired, and undesired. The case of M.C. v. Bulgaria, discussed in Section 2.1, is 

noteworthy as it lays the groundwork for changing the legal definition of the crime of sexual 

violence from force-based to consent-based. 

Section 3 analyses the concept of consent in relation to forced abortion and forced 

sterilisation. In particular, the research focuses on ‘informed consent’ which can be considered 

as the constitutive element of these gender-based crimes against women. The analysis takes 

also into consideration women’s right to health, especially the right to reproductive health, 

because women must be able to make decisions about their bodies, and any possible disregard 

for their consent constitutes a violation of their rights. Moreover, the research notes that 

forced sterilisation is often intertwined with other forms of discrimination against women, 

such as ethnicity or disabilities. 

Chapter 3 examines the concept of consent through the lens of one of the most innovative 

legal instruments at the international and regional level, the Council of Europe Convention on 

Preventing and Combating Violence Against Women and Domestic Violence (Istanbul 

Convention). The research broadly analyses the Convention and its innovations in the legal 

sphere in Section 1; while, it discusses the relevance of providing Parties with the definition 

of violence against women and gender-based violence in Section 2. The last two Sections 
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examine the definitions enshrined in Article 36, on sexual violence, and Article 39, on forced 

abortion and forced sterilisation. In doing so, this dissertation seeks to provide an analysis of 

the definitions and elements of these gender-based crimes by focusing particularly on the 

concept of consent, which is the key element in both offences. 

Chapter 4 presents the monitoring mechanism of the Istanbul Convention: the Group of 

Experts on Action Against Violence Against Women and Domestic Violence (GREVIO). 

Section 1 introduces the GREVIO and it seeks to underline its relevance as a monitoring 

mechanism of the Convention. The main focus of this dissertation is however Sections 2 and 

3, in which the implementation and compliance of Parties to the Convention with Articles 36 

and 39 is examined through the Baseline Evaluation Reports of the GREVIO. The analysis 

will attempt to demonstrate that the concept of consent, which is included in both Articles of 

the Convention at issue, has not been included in several national legal systems. Thus, several 

States Parties to the Convention do not fully or sufficiently comply with the provisions 

enshrined in Articles 36 and 39. 

The final chapter delves into the legal analysis of the European Union’s recent accession to 

the Istanbul Convention (May 2023). Section 1 presents a brief legal overview of the different 

European legal stages leading up to ratification, highlighting the several changes made to the 

legal bases that were adopted for the conclusion of the accession. Section 2, instead, analyses 

legal consequences that the legal bases adopted by the Council in the concluding Decisions 

might have on European law. 
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CHAPTER 1 

The Concept of Consent in Relation to Violence Against Women 

The concept of consent is a pivotal element in order to fully conceptualise violence against 

women  in the context of certain crimes. Indeed, when referring to certain crimes of gender-33

based violence, consent plays a fundamental role in determining whether the act can be 

considered licit or not. The chapter therefore aims at providing a sufficient definitional 

framework on the notion of consent and its relation to violence against women. In particular, 

the chapter analyses two main issues: what consent is and how this notion interconnects with 

violence against women. 

The concept of consent does not have only one definition and meaning.  Consent might 34

have different requirements or definitional characteristics depending on the subject within 

which the notion is framed. Scholars have long debated on what consent is and which are the 

requirements to define genuine consent. Some define consent as a behaviour and a few 

identify it as a type of choice that is freely made by a person, while others describe consent as 

a state of mind  since it is the expression of an autonomous choice.  In The Logic of 35 36

Consent, for instance, Peter Westen outlines a separation between what he labelled ‘factual 

consent’ and ‘prescriptive consent.’  On one side, the meaning of consent describes the 37

actual decision made by the person in a specific state of mind; on the other side, the definition 

of the notion correspond to the modality in which such permission was given, thus whether 

consent was obtained by force or not.  By doing so, Westen differentiates the meaning of 38

consent and thus he highlights that a person might give her consent to something, such as 

sexual intercourse, but the context in which this choice is made should be taken into 

consideration in order to understand whether the act can be deemed lawful or not. 

Furthermore, Westen distinguishes four different usages of the notion, demonstrating how 

there is not just one definition of the concept of consent, as it can be elaborated differently 

 De Vido, S. (2020). Violence against women’s health in international law. Manchester: Manchester University 33

Press, p. 153.
 Ferzan, K. K. (2006). Clarifying Consent: Peter Westen’s The Logic of Consent. Law and Philosophy, 25(2), 34

p. 216. Retrieved Jul 21, 2023, from http://www.jstor.org/stable/27639428.
 Ibidem.35

 De Vido, S. (2020). Violence against women’s health, cit., p. 154.36

 Ferzan, K. K. (2006). Clarifying Consent, cit., p. 196.37

 Ibidem.38
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depending on the meaning that is attached to it and the framework within which it is 

applied.  39

This notwithstanding, a general definition of consent can be summarised as the action of 

giving someone your permission for something, or as the agreement to do something.  40

Taking a step further, the notion of consent is commonly defined in law as the ‘agreement to 

sexual activity, given by someone who is free to choose and able to choose,’  where the term 41

‘to choose’ stands for the capacity of taking such decision because the person is old enough to 

do so and she is able to think and communicate lucidly. The Cambridge Dictionary adds also 

that consent could be defined as the agreement to something that is acknowledged by law, or 

it could also be intended as the written document of the agreement that is recognised and 

signed by the person.  The latter case refers, for instance, to the medical form that patients 42

must complete in order to allow doctors to perform surgery or administer medications. An in-

depth analysis of this particular type of consent, known as informed consent in medicine, is 

presented later on in Chapter 2, section 3. 

As these definitions demonstrate, there is not a shared and clear meaning of the concept of 

consent in general. This chapter aims, therefore, at providing some theoretical and practical 

framework to lay the foundation for understanding the relevance and central role that the 

concept of consent has within this research. 

In Section 1, the analysis will aim at defining the notion of consent in a broad and general 

way and it does so by taking into consideration theoretical explanations of certain academics 

and practical examples in selected legal cases. The notion of consent will be examined within 

the academic and legal domain and the research will highlight how the concept interconnects 

with violence against women. 

Furthermore, the concept of consent will be analysed in connection with gender-based 

stereotypes (Section 2). In fact, understanding the causal nexus between stereotypes and 

violence against women will allow to comprehend the reasons why this concept is in the legal 

sphere. 

 Ferzan, K. K. (2006). Clarifying Consent, cit., p. 196.39

 Procter P. (2009). Consent. In Longman Dictionary of Contemporary English (5th ed.). Pearson Educational 40

Limited, p. 357.
 Cambridge University Press. (n.d.). Consent. In Cambridge Dictionary. Retrieved Aug 14, 2023, from https://41

dictionary.cambridge.org/dictionary/english/consent.
 Ibidem.42
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1. The Definition of Consent in Philosophy, Social Sciences and Law 

Consent holds an important role in moral and legal matters.  In philosophy, consent is 43

connected to another notion, autonomy. This conception was elaborated by scholars to 

understand the decision-making process of a person, especially in connection to her desires. 

However, autonomy must respect certain conditions to be considered as such and the same 

rationale is applied to the concept of consent, as the two notions are strongly connected. In 

law, instead, consent creates a definitional framework to understand whether an act can be 

considered wrongful or not. Thus, from a legal perspective, the notion provides the potential 

victim of an unlawful act, such as rape, kidnapping or trespassing, with a defence.  44

The concept of consent plays a pivotal role in violence against women. It allows to 

evaluate the state of mind of the victim at the time of the accident, thereby defining whether 

consent was genuinely given or not. Moreover, it allows the courts to determine whether a 

perpetrator of a gender-based crime can be held responsible for violating women’s rights, and 

thus to assess whether consent is legally valid. 

a) Consent in Ethics 

In ethics, the notion of consent cannot be separated from the concept of autonomy, yet the 

two conceptions have different meanings.  Scholars do not have a general definition of 45

autonomy on which they agree, but this conception has several features that are common 

across its different meanings.  One central idea of autonomy is that a person must be capable 46

to govern herself, namely she must be able to reflect upon herself and her values and to act 

according to them.  Indeed, autonomy is a term widely used in philosophy and ethics to 47

describe the interconnection between the individual self and its choices and actions.  Marilyn 48

Friedman associates autonomy with self-determination because, in her view, an individual 

always operates a form of self-reflection when deciding autonomously , meaning that a 49

person takes her personal desires into consideration when making choices. It is precisely self-

 Ferzan, K. K. (2006). Clarifying Consent, cit., p. 194.43

 Ibidem.44

 Chiesa, L. E. (2017). Solving the Riddle of Rape-by-Deception. Yale Law & Policy Review, 35(2), pp. 45

420-421. Retrieved Aug 03, 2023, from https://yalelawandpolicy.org/solving-riddle-rape-deception#bio.
 Ivi, p. 420.46

 Ibidem.47

 Friedman, M. (2003). Autonomy, Gender, Politics. New York: Oxford UP, p. 3.48

 Ivi, pp. 30-33.49
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determination that enables a person to freely express her desires and wants  and to act in 50

relation to them. According to this idea, a woman is autonomous when the choices that she 

makes reflect her own values, desires, or preferences.  51

To operate such choices as one’s own reflection requires two main capacities.  Firstly, a 52

person must be able to critically assess her own values and desires.  Secondly, she must 53

decide whether to act according to these preferences or to change them because of higher 

order desires,  namely to recognise that a choice might have multiple options to consider.  54 55

The latter emphasises a fundamental aspect concerning the concept of autonomy. Indeed, it 

might be possible to affirm that autonomy depends ‘on the circumstances and conflicting 

interests at stake in any given [situation].’  For this reason, some scholars might challenge 56

the concept of autonomy, as social relationships and cultural contexts can influence a person’s 

choices.  The concept of ‘relational autonomy’ was indeed theorised specifically for 57

women’s autonomy.  Relational theories highlight how forces of oppression—such as 58

interpersonal relations or unjust social conditions —are internalised by women when making 59

a choice,  so that the decision cannot be considered as fully autonomous. Nevertheless, it is 60

still possible to speak of autonomy, or autonomous choices, on the condition that a woman 

has validated the decision as her own , thus not being forced by external conditions.  61 62

Indeed, the presence of interfering conditions such as coercion, deception, and manipulation 

undermines the decision-making ability of a person because these factors distort the final 

outcome of individual choices.  63

Generally, autonomy must possess three fundamental features to be defined as such, 

namely that the concept must encompass the idea of non-coercion, competency, and 

information.  A person must be able to make a choice in the absence of coercion in order to 64

 Friedman, M. (2003). Autonomy, Gender, Politics. New York: Oxford UP, p. 4.50

 Chiesa, L. E. (2017). Solving the Riddle of Rape-by-Deception, cit., p. 420.51
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act autonomously.  Coercion can manifest itself in different forms. It usually involves the use 65

or threat of using physical force against the person, but it can also include forms of 

psychological duress and different types of economic coercion.  Competency, instead, 66

concerns the ability to think of a person.  As aforementioned, a person must be able to assess 67

critically her own desires or values in order to make autonomous choices,  but to do so she 68

must have a minimum level of rationality.  Some elements can therefore limit competency. 69

For example, children do not have a fully rational capacity,  as it develops with their growth. 70

The same applies to cases of intoxication in which the ability to behave rationally is adversely 

affected  by the amount of alcohol or other substances consumed. Information is the third 71

crucial aspect of autonomy. A person, indeed, must have all the necessary information in order 

to make a fully autonomous choice, namely she must be able to understand the nature and 

consequences of her action.  72

Nevertheless, the lack of one of these aspects that characterise autonomy does not result in 

a lack of autonomy itself. Different actions have multiple degrees of autonomy, consequently 

the more control, understanding, and information are lacking, the more a choice is not 

autonomous.  A clear distinction between autonomy and non-autonomy is present, instead, in 73

legal contexts. In fact, courts reason about whether or not a person’s autonomy can be 

considered legally effective in a particular situation.  For instance, forced marriage is 74

considered as a form of violence against women, as it is generally concluded without the 

woman’s genuine will.  Hence, from a legal perspective the choice lacks autonomy because 75

‘a marriage is concluded to which at least one party has […] not voluntarily consented to.’  76

From a conceptual point of view, however, the woman’s autonomy is still present but her 

choice, namely to get married, can be considered less autonomous due to the fact that she is 
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lacking control on the situation.  Different forms of coercion might indeed result in several 77

degrees of autonomy,  affecting the final choice or action of a person. 78

Autonomy is a crucial concept in philosophy, ethics—especially modern bioethics—and 

law.  To understand the mechanisms underlying the decision-making process of a person 79

means to comprehend the features of an autonomous behaviour. Thus, for the purpose of this 

analysis, autonomy can be generally defined as the ability of a woman to make choices that 

reflect her desires, wants and values in a particular situation,  provided that such decisions 80

have not been vitiated by external factors as coercion, manipulation, or deception.  The main 81

issue with this regard arises when people fail to recognise women as capable of exercising 

autonomy, thus diminishing the respect that women’s autonomy would otherwise deserve.  82

Indeed, the incapacity to recognise someone’s autonomous behaviour increases if a gender 

distinction is included in the observation,  thus highlighting how women’s autonomy is 83

usually disproportionally challenged. 

Another important concept connected to autonomy is consent. As anticipated at the 

beginning of this section, these two conceptions cannot be separated from one another but 

they have different meanings and areas of application. Assuming that autonomy is self-

determination and thus it is the manifestation of a person’s desires and wants through choices 

and actions,  consent can be defined as one of the ways through which autonomy can be 84

expressed.  Consent is indeed the vehicle through which autonomy can be translated into 85

action by a person,  meaning that to consent is to make choices, which are based on her 86

desires in a specific situation.  With this regard, it is important to make two important 87

clarifications. 

Firstly, consent shares some of the characteristics that define the concept of autonomy 

because of the strong connection between the two notions.  As a consequence, consent 88

incorporates within its definition three pivotal features of autonomy, namely non-coercion, 
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competency, and information.  Coercion plays a important role in defining consent.  Indeed, 89 90

if consent was obtain by the use or threat of use of force,  the act would be considered 91

invalid, especially in legal contexts.  So, when a choice is made under coercion, the action of 92

consenting is null ab void and consent cannot be considered ‘neither morally nor legally 

efficacious.’  As for competency, some people may not be qualified to consent to specific 93

actions such as sexual intercourse or medical treatments.  This could be better explained by 94

taking as an example the case of a woman consenting to have sexual intercourse but lacking 

lucidity because she is highly intoxicated. Lastly, information plays a significant role in 

defining consent, especially in the medical area in which patients should be adequately 

informed before giving their permission for any medical treatment.  In addition, as for the 95

concept of autonomy, consent has generally different degrees of efficacy depending on the 

features that prevail in a specific situation.  For instance, information has greater importance 96

in a medical contexts than in the case of sexual intercourse,  meaning that consent has a 97

greater weight in the first case compared to the second, particularly when assessing the 

lawfulness of the act from a legal perspective. The same rationale can be also applied to the 

non-coercive feature, so that, for instance, consent in sexual intercourse will be more 

significant than the consent given to medical treatment.  98

Secondly, it is important not to confuse consent with desire. As it has been analysed, 

autonomy is defined as the manifestation of a person’s desires, and such autonomous 

behaviour can be expressed through consent. In Peter Westen’s view, however, consent is not 

only the expression of the individual desire, but the latter is at the core of the notion itself.  99

Kimberly Kessler Ferzan, on the contrary, disagrees on this matter and she rightly points out 

that consent cannot be controlled by desire, as it is the expression of a mental state that is 

 Chiesa, L. E. (2017). Solving the Riddle of Rape-by-Deception, cit., p. 426.89
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capable of lucid reasoning.  As it will be analysed later in this section, this is an essential 100

aspect when considering the definition of consent in law and the legal requirement of 

individual voluntariness.  Therefore, for the purpose of this thesis, a woman makes a choice 101

basing on her desire and her consent is the expression of her will.  102

For these reasons, consent can be described as a single concept and as a ‘multitude of […] 

cross-cutting conceptions’  because the term can refer to the individual expression of will 103

but it has also an important usage within the legal sphere.  With particular regard to the 104

latter, consent allows courts to determine which actions are legally permissible and which are 

considered illegal, thus constituting a crime.   105

b) Consent in Law 

In law, consent can be considered as a ‘general organising principle,’  as it sets normative 106

boundaries and rules. However, it is important to note that when violence against women was 

conceptualised at international and regional level, no reference to consent was included in the 

definition, although the notion is relevant to the issue.  Moreover, it should be marked that 107

laws on consent varies across all domestic normative systems,  meaning that the concept 108

does not have a universal legal definition. Nevertheless, consent generally implies that a 

person is freely and willingly giving her permission to someone’s proposition and such choice 

must be made in absence of any form of coercion, fraud, or error.  Furthermore, the person 109

who is consenting must respect certain legal aspects, namely a sufficient rational capacity and 

a minimum legal age.  In case one of these two aspects is missing and despite the genuine 110

voluntariness of the action, consent is lacking legal validity.  111

When investigating the concept of consent and its meanings in a legal perspective, it is 

necessary to consider the analysis provided by Peter Westen in The Logic of Consent. As 
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anticipated at the beginning of this section, Westen identifies four typologies of consent.  112

The first, which he calls factual attitudinal consent, describes the state of mind of the 

individual , which researchers refer as autonomy or self-determination in ethics. In other 113

words, Westen is defining consent as the capacity to make choices according to the person’s 

desires, which means that she must be fully conscious and she must have a ‘capacity for 

judgement [along with the ability] to exercise that capacity for judgment.’  The second 114

conception is factual expressive consent.  It is the direct expression of the first type of 115

consent, in other words it is the physical act of consenting to a certain situation.  This action 116

could either be expressed physically or orally, for instance, through an affirmative statement 

such as ‘yes.’ The third type introduced by Westen is prescriptive attitudinal consent.  117

Indeed, Westen correctly states that, according to law,  consent must be voluntarily given by 

the person.  He also adds that this particular conception of consent must suffice different 118

requirements in order to be legally sufficient.  Therefore, the presence or missing of these 119

requirements allows to assess whether the person is forced into her decision and, particularly, 

whether she is ‘intellectually capable’  to comprehend what she is consenting to.  The 120 121

forth and final conception was dubbed as imputed consent and it encompasses different forms 

such as informed consent, hypothetical (or implied) consent, and so on. Thus, according to 

Westen’s view, the notion of consent has different meanings and for this reason,  it can be 122

used to refer to different situations in which a person consents to something.  123

Consent is undeniably a choice. Specifically, prescriptive consent, that is the normative 

formulation of consent, is a voluntary choice made by a woman that allows the other person 

to ‘engage in an action that would otherwise be wrongful and illegal.’  However, when 124

examining crimes of violence against women, the notion of consent appears rather 

complicated to define, as consent might entail different meanings depending on the context in 
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which it is given. Taking as example sexual violence, theorists have debated with respect to 

the concept of consent when applied to cases of fraud in factum and fraud in the 

inducement.  Let us consider, for instance, the crime of sexual violence in relation to the act 125

of spousal impersonation. Despite having given her consent, a woman having sexual 

intercourse with a man who is pretending to be her husband is considered sexual violence 

since the act of spousal impersonation is fraud in factum.  In case of fraud in factum, 126

therefore, it is irrelevant to the final judgement whether the woman consented or not to have 

sexual intercourse, as the action itself can be judged as a crime. 

On the other hand, in case of sexual intercourse with HIV patient who purposely failed to 

declare his disease, the act can be deemed either as fraud in factum or as fraud in the 

inducement. In Regina v. Cuerrier, the Supreme Court of Canada ruled on a case of 

unprotected sexual intercourse between two women and a HIV male patient.  Even if both 127

women consented to have unprotected sexual intercourse, the Court states that the failure of 

the man to declare his HIV disease is fraud in factum, whereby the act is judged as sexual 

assault under s. 265 of the Criminal Code of Canada.  Once again, acknowledging women’s 128

consent is not essential to the criminalisation of the act, as negligence in declaring HIV 

disease is per se a crime.  Indeed, the aim of the prosecution was to highlight whether the 129

accused had deliberately omitted to declare his status, so that the consent given to sexual 

intercourse by both women had been vitiated by fraud.  Consent was not the main aspect of 130

the prosecution, but dishonesty was.  However, the act can also be labeled as fraud in the 131

inducement since consent was freely given by both women, but it was obtained by the 

accused through deception, as he had failed to declare his disease.  Deception usually 132

nullifies consent, as the choice made is incompatible with the autonomy of the person.  The 133

Supreme Court of Canada states indeed that it is necessary for both women to ‘consent to 

have intercourse with a partner who is HIV-positive.’  So, in this instance, it is not sufficient 134
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for women to broadly consent to have sexual intercourse, but according to the judgment, they 

must give their consent to the specific case.  135

Nevertheless, some other scholars disagree on this particular issue, as deception does not 

change the factual consent that the woman had given.  Moreover, deception cannot be 136

compared with coercion, which on the contrary nullifies consent.  For these reasons, 137

defining this concept might be rather difficult because consent is a contentious issue in 

criminal law.  Notwithstanding that, the relationship between violence against women and 138

the notion of consent allows for a normative definition of whether or not there is a violation of 

women’s rights in a given situation. Taking sexual violence again as an example, consent—

especially the way it is given—is what determines whether the act can be defined as rape or 

not.  Therefore, a woman choosing voluntarily to have sexual intercourse does not suffer the 139

harm of sexual violence; and conversely, a woman whose consent was not voluntary is 

subjected to sexual violence.  140

Westen demonstrates that it is necessary to understand the logic underneath the concept of 

consent in order to comprehend its complexity. The rationale of consent lies indeed in the 

past, as it has developed during the Middle Ages through the latin expression volenti non fit 

iniura, meaning that ‘no (non) justice (iniura) is done (fit) to the willing (volenti).’  141

Although this expression can be considered as customary law in the contemporary times, it 

fails in determining why consent should have any relevance in criminalising a perpetrator in 

case a victim has consented to the act. In the Valdez case, for instance, a rape charge was 

dismissed by the grand jury because the woman, Elizabeth ‘Xan’ Wilson, consented to have 

sexual intercourse on the condition that the perpetrator, Joel Rene Valdez, wore a condom.  142

Despite the fact that the man had broken into the woman’s house and threatened her with a 

knife,  the grand jury’s reasoning focused on the fact that the decision to self-protect herself 143
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by requesting the man to use a condom may have implied her consent. This case shows some 

important points concerning the concept of consent. Firstly, this is a clear example of how the 

traditional logic of the notion in law fails to capture the different nuances that this concept 

has —in this sense, the analysis provided by Peter Westen proves to be crucial in drawing 144

distinctions between different typologies of consent. A woman may indeed consent to an act, 

but such consent does not represent the genuine expression of her desire since it was obtain 

by force, thus rendering it legally ineffective.  Secondly, when a woman gives her consent to 145

something, she is actively deciding to waive her rights to legal protection so that the rationale 

of consent appears to be based on the ‘principle of human autonomy.’  As it has been widely 146

explained, autonomy plays an important role in the decision-making process of a person and it 

represents the manifestation of a person’s will.  Provided that legal rights are deemed as a 147

precondition in order to freely exercise human will, the waiving of these rights can be 

considered as an autonomous choice, so as an exercise of liberty itself as long as certain 

conditions are satisfied.  148

Both Westen and Thommen note that there are some essential requirements that the 

concept of consent must respect in order to be legally efficacious. On one side, Westen 

identifies freedom, knowledge, and competence as some of the conditions that are necessary 

to the validity of consent.  On the other side, Thommen introduces new important elements 149

that are missing in Westen’s analysis. Thommen recognises, indeed, the capacity to give 

consent and the legal entitlement to do so as conditions for valid consent.  But he also 150

presents two other pivotal requirements for the legal validity of the concept, namely the 

necessity for consent to be declared and its voluntary aspect.  For the purpose of this 151

research it is deemed necessary to provide a description of these requirements, as they are 

essential to comprehend the legal validity of a woman’s choice in a particular situation, 

especially when tackling the issue of violence against women. 

 Thommen, M. (2022). Consent, cit.144

 Ferzan, K. K. (2006). Clarifying Consent, cit., p. 196.145

 Thommen, M. (2022). Consent, cit.146

 Friedman, M. (2003). Autonomy, Gender, Politics, cit., pp. 30-33.147

 Thommen, M. (2022). Consent, cit.148

 Ferzan, K. K. (2006). Clarifying Consent, cit., p. 198.149

 Thommen, M. (2022). Consent, cit. 150

 Ibidem.151

	 28



The first condition requires that the person has some competency to consent.  This 152

particular aspect has already been analysed in the previous paragraphs, as it has illustrated 

that competency is among the three main features that characterise autonomy, thus the 

concept of consent too.  From a legal perspective, a person has competency to give her 153

consent if she has a capacity to judge.  In other words, consent is legally valid if a woman 154

has the ability to understand the scope and consequences of an act and, given this, she is able 

to make a choice in accordance to her will.  However, this ability is related to a person’s 155

capacity to make rational decisions; plus, age, mental disorder, intoxication and other 

conditions constitute elements that affect this capacity.  For example, the majority of legal 156

systems set a minimum legal age under which a person is not considered competent to make 

decisions.  Indeed, a minor girl who gives permission to have sexual intercourse still lacks 157

‘the competence that the jurisdictions deem necessary’ for her consent to be legally valid, 

regardless of her rational understanding of the circumstance.  Accordingly, if a person is 158

incapable to give her consent, the responsibility to make decisions is given to her legal 

representatives that must act basing on the person’s desires.  159

The second requirement concerns the legal ability that a person must have in order to give 

her consent.  Indeed, certain harmful practices concerning the human body have some 160

restrictions, especially if they are serious.  Minor injuries such as giving permission for the 161

purpose of having one’s body pierced or tattooed do not constitute an invalidating element of 

consent, provided that these practices do not ‘cause a permanent decrease of physical 

integrity’ and the person is adequately informed prior the operation.  On the other side, 162

certain medical practices are considered unnecessary and harmful as for the case of female 

genital mutilation (FGM).  Indeed, this practice is usually performed for aesthetic 163
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purposes.  Moreover, FGM is criminalised in the majority of domestic legal systems, as it is 164

a form of violence against women and a violation of human rights.  Although some scholars 165

argue that women can still give their consent to this medical operation on the condition that 

they are fully informed of the consequences,  women’s consent concerning this harmful 166

practice is usually considered invalid.  167

Thirdly, consent must be declared since it is an ‘unilateral expression of will’ of the 

person.  Indeed, when declaring her consent, a woman decides to waive her legal rights so 168

that the other person cannot be held responsible for a violation.  This particular aspect can 169

be better explained with an example. In the case of sexual intercourse, a woman giving her 

full, clear and expressed consent results in the waiver of her legal rights, meaning that the 

man cannot be charged for sexual assault or sexual violence. On the contrary, if a woman does 

not give her consent, she does not give up her legal rights. This means that she can charge the 

man with sexual violence, as she did not express her free will to have intercourse. In addition, 

the declaration of consent does not bind a person while empowering the other.  Consent can 170

be withdrawn at any given moment of the action.  In fact, a woman that gives her consent to 171

allow a medical treatment is not bound to carry out her decision to the end. It is possible for 

the woman to interrupt the action even right before it takes place, for instance, a surgery that 

she does not want to undertake anymore.  For these reasons, the declaration of consent can 172

have different forms, namely oral, written, or it can even be implied.  173

The forth and last condition for consent to be valid is voluntariness.  In order for a person 174

to give her voluntary consent, she must be able to make autonomous choices that are based on 

the idea of freedom.  Indeed, liberty can be considered as a precondition to autonomy since 175

it is the ability to make decisions without external influencing factors.  Consequently, 176

consent depends on both the amount of information possessed and the coercion that is exerted 
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on the person when giving consent.  The idea of freedom, thus of voluntary consent, 177

characterises the legal formulations of many forms of violence against women. Article 16(b) 

of the Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW), for instance, states that women have the same right to ‘freely […] choose a 

spouse’ and that they have to give ‘their free and full consent’ in order for a marriage to be 

legally valid.  While Article 39 of the Council of Europe Convention on Preventing and 178

Combating Violence Against Women and Domestic Violence (Istanbul Convention), 

concerning forced abortion and forced sterilisation, states that women must expressed their 

informed consent in order for any operation to be performed.  This article clearly specifies 179

that a women must be adequately informed in order for her consent to be voluntary, thus 

legally valid. 

Despite what has been analysed in the above paragraphs, the concept of consent has a 

wider application within the legal domain and in relation to violence against women. Consent, 

especially the lack of consent, might be detected in different legal contexts that however do 

not correspond to the predominant fields in which this concept is usually applied, namely 

sexual violence and medical treatment. 

In the case of I.M and Others v. Italy decided by the European Court of Human Rights 

(ECtHR), a woman’s lack of consent was undeniably ignored by the judicial authorities, who 

forced her to meet with her abusive partner on the grounds of co-parenting.  The woman had 180

indeed left her home and found refuge at an anti-violence center with her children, after 

having suffered domestic violence from her partner, who was a drug addict and alcoholic.  181

Despite the dangerous situation, the Tribunale per i Minorenni di Roma authorised various 

meetings between the abusive father and the woman and her children, as the man had not seen 

them ever since they had left in 2014.  These sessions had to be held in a protected and safe 182

environment but the authorities failed to ensure it and the woman consequently opposed to the 

meetings.  Although the woman revoked her consent to meet with the man, who reportedly 183
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had an aggressive behaviour during the sessions, her decision was not taken into 

consideration by the Court.  Moreover, her parental responsibility was even suspended, as 184

the woman continued to object to the sessions and she refused to present herself with the 

children.  The Court eventually authorised the suspension of the meetings in 2018, more 185

than three years after the first complaint by the woman and the first reported aggressive 

behaviour of the man.  While in 2019, the Court decided to revoke the suspension of the 186

mother’s parental responsibility and it recognised the danger posed by the man’s behaviour,  187

which had already been highlighted by the woman for years. 

This particular case highlights a pivotal aspect. It shows how women’s autonomy, thus the 

ability to make decisions that can be expressed through consent, might be challenged  even 188

in the legal sphere. Indeed, the judge failed to acknowledge the woman’s rational ability to 

recognise the danger that the meetings with the aggressive man posed to her and her 

children’s safety. As a matter of fact, he belittled the woman’s capacity for autonomous 

behaviour by disregarding her lack of consent and allowing the meetings to continue, despite 

the fact that the woman was also a victim of domestic violence. As analysed in the previous 

paragraphs, the recognition of a person’s autonomy is strongly influenced by gender, meaning 

that it is more difficult to recognise women’s autonomous behaviour, as in this case.  189

Another crucial issue concerning the concept of consent and violence against women is the 

non-consensual dissemination of intimate/private/sexual images in the digital realm. This 

crime is relatively new, as it is connected to the development of technologies, particularly in 

the recent decades. Moreover, it is an ICT-facilitated  form of violence that mainly targets 190

women and girls.  It is important to note that intimate/private/sexual images can be obtained 191

with the person’s consent at the time of creation, nonetheless their diffusion is often non-
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consensual and it aims at humiliating and inflicting damage on the victim.  As an example, 192

the Italian Prime Minister Giorgia Meloni published a video of a woman being raped on 

Twitter.  The Prime Minister was aiming at highlighting the danger posed by illegal 193

migrants in the country, as the perpetrator was one of them.  However, by doing so she 194

exposed the woman to the internet, thus damaging her dignity. 

In addition, the non-consensual dissemination of private images is frequently labeled as 

‘revenge pornography,’ namely the posting of intimate images online as a form of revenge 

against the partner. However, this concept fails to include all types of imagery creations 

within its definition.  Indeed, images do not have to be sexual in nature to represent an 195

offence.  Media has often disregarded women’s consent by publishing private images or 196

videos, thus violating their right to privacy too.  As an example, in the so-called ‘400 197

stitches’ case about a 18-years-old girl who was attacked by a man, the victim’s right to 

privacy was violated by the media, as they published her full name and photographs of her 

injuries without her consent.  In this regard, it is worth mentioning that in the General 198

Recommendation No. 19 (CEDAW), the Committee on the Elimination of Discrimination 

against Women recommended States Parties ‘to ensure that the media respect and promote 

respect for women.’  199

To conclude, autonomy is an expression of self-determination in ethics  and thus, it is at 200

the basis of choices and actions that are the result of a woman’s desires, values or 

commitments, in lack of oppressions from an external actor.  In law, autonomy is 201

conceptualised through the lens of consent. The analysis highlighted that no clear and 

universal definition of the concept exists in the legal sphere, as the notion captures different 
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meanings that, nonetheless, do not compete at conceptual level, but co-exist.  Despite this, 202

consent set boundaries in the normative system concerning violence against women, so as to 

determine whether an act is lawful or not. 

Having explained how the concept of consent and violence against women are 

interconnected, it is deemed necessary to investigate one more aspect before proceeding with 

the analysis, namely gender stereotypes. The research will show that gender-based stereotypes 

and violence against women share a casual connection. Indeed, the belief that women are 

subordinate to men or that they have certain attributes can lead to a lack of respect for their 

autonomy, and by extension of their consent in certain situations. 

2. The Connection Between Gender-based Stereotypes and Consent 

The preamble of the Convention on the Elimination of All Forms of Discrimination against 

Women (hereafter, the CEDAW Convention) specifically refers to the need for a ‘change in 

the traditional role of men as well as the role of women in society and in the family […] to 

achieve full equality between men and women.’  The Convention thus recognises that men 203

and women do not have equal rights and equal treatments within the society. Moreover, 

Article 5(a) of the CEDAW Convention establishes the obligation for States Parties to 

‘modify the social and cultural patterns of conduct of men and women, with a view to 

achieving the elimination of prejudices and customary and all other practices which are based 

on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for 

men and women.’  This Article emphasises two aspects that are fundamental to the purpose 204

of this analysis. On one side, it stresses the part played by ‘social and cultural patterns’ in 

shaping gender roles, meaning behaviours and attitudes that are attributed and considered 

appropriate to one gender over the other.  Indeed, gender roles are influenced by the 205

prevailing cultural norms in a given society,  plus these gender models are learned ever 206

since one’s childhood.  On the other side, the Article focuses the attention on the connection 207

between discriminatory practices against women and gender stereotypes, as well as the idea of 
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hierarchy between sexes. If gender roles—that are socially constructed —are perpetuated 208

over time, they tend to crystallise in the social and cultural sphere, thus giving rise to gender 

stereotypes, for instance, the role of caregiver assigned to women and the one of breadwinner 

assigned to men.  209

The term stereotype, indeed, refers to the presumption that all members of a social group 

share certain attributes or characteristics.  This generalised view is applied to all individuals 210

in the group, who are believed to conform to this preconception, thus nullifying any 

dimension of personality.  When these cultural and social generalised beliefs are applied to 211

men and women, they give rise to gender stereotypes.  Gender stereotypes and gender 212

assumptions are inevitable in society, as they help to simplify reality,  but they might 213

become harmful when they are used to violate human rights.  For instance, gender 214

stereotypes can carry connotations that picture women as incapable of taking health care 

decisions.  This is the case, for instance, with women needing the authorisation of male 215

third parties to undertake any medical treatment.  This belief is based on the assumption that 216

women are unable to make medical decisions because they do not exercise full autonomy, as 

they are subordinate to men.  217

As a matter of fact, gender stereotypes negatively impact women by increasing 

inequalities, discrimination  and even by setting the preconditions for gender-based 218

violence,  thus they can also affect men’s perception of women’s consent. In the General 219
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Recommendation No. 19, the CEDAW Committee underlines that gender stereotypes 

contribute to ‘practices involving violence or coercion, such as family violence and abuse, 

forced marriage, dowry deaths, acid attacks and female circumcision,’ thus ‘help[ing] to 

maintain women in subordinate roles.’  The idea of women’s subordination has historically 220

been connected to a hierarchical view of gender roles, namely with men in positions of power 

and women subject to their control.  This conception is often found in patriarchal societies, 221

in which the idea of male domination and female subordination is perpetuated both 

ideologically and in practice.  As a matter of fact, in cultures where masculinity is higher, 222

women are perceived as passive compared to men,  who in contrast are labelled as 223

aggressive, competitive and dominant.  Many scholars have therefore observed a causal 224

connection between the presence of gender-based stereotypes, along with unequal power 

relations, and the risk of violence against women occurring.  Consequently, it is possible to 225

say that the roots of violence against women can be found in the gender-patriarchy and 

gender-power relationship.  226

Gender stereotypes are perpetuated in different contexts such as cultural, religious, and 

even legal.  In criminal judicial systems, women victims and survivors of gender-based 227

violence might encounter barrier to justice in case of judicial stereotyping.  The UN High 228

Commissioner for Human Rights Navi Pillay affirmed that it is necessary to ‘ensure that 

government officials, especially those working in the justice system, do not deliver decisions 

based on harmful stereotypes and undermine the human rights of women and girls.’  Judges 229

dealing with gender-based violence cases may apply gender stereotypes to female victims of 

violence, thereby undermining the victims’ claims, such as lacking of consent in rape crimes, 
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or reaching a judicial decision that is based on beliefs rather than relevant facts.  An 230

example can be provided by the assumption that sexual assault crimes are based on women’s 

physical resistance, so in absence of opposition, sexual intercourse is considered 

consensual.  By focusing on the victim’s conduct, courts place on the woman the burden to 231

prove evidence of her consent, rather than holding the man liable for failing to ascertain it.  232

Furthermore, gender stereotypes can attribute certain sexual characteristics to women, such as 

passivity—that is, being always sexually available  and ready to consent to intercourse. In 233

rape cases, courts often focus on whether the victim acted or dressed promiscuously so as to 

manifest her consent to sexual intercourse with men, thus resulting in gender stereotyping.   234

In some cases, judicial stereotyping can even result in secondary victimisation of women 

victims of violence.  In J.L. v. Italy decided by the ECtHR, a woman who had been sexually 235

assaulted by a group of acquaintances complained that judicial authorities had failed to 

comply with their positive obligations under Article 8(1), respect for private life, of the 

European Convention on Human Rights (hereafter, ECHR).  In fact, during the trial the 236

accused’s lawyers asked the victim about her past family and sexual life.  In addition, 237

despite her capacity to give her consent to intercourse was judged as ‘visiblement altérée,’ the 

judges reasoned that the woman’s story lacked credibility because her motivations for 

presenting herself to the meeting and her narrative of the evening’s subsequent events were 

fragmented.  During the Court of Appeal’s proceedings, the judges took into consideration 238

the victim’s family and sexual history for their reasoning.  In addition, they stated that the 239

victim had manifested some understanding of the situation, as she had refused the help of a 

girl the night in which the sexual assault had occurred.  Therefore, her behaviour could be 240

considered consensual to have intercourse with the group of men.  The ECtHR noted that 241

questioning and referring to the woman’s private matters to undermine the applicant’s 
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credibility was contrary to the principles of international law concerning the protection of the 

rights of the victims of sexual violence, plus it was irrelevant to the case.  Moreover, the 242

ECtHR stated that ‘the language and arguments used by the Court of Appeal convey the 

prejudices about the role of women that exists in the Italian society’ and thus it is essential for 

judicial authorities to ‘avoid reproducing sexist stereotypes […] [that] expose women to 

secondary victimisation.’  243

This case is pivotal in drawing a nexus between gender stereotypes and human rights 

violations,  especially women’s rights and violence against women. Indeed, the reasoning 244

done by the Italian authorities on the basis of gender beliefs shifted the responsibility of the 

crime from the perpetrators to the victim, who suffers secondary victimisation.  Moreover, if 245

the State fails to hold a perpetrator of violence against women responsible, it perpetuates 

gender stereotypes such as the passivity of women, whereby they are believed to always give 

their consent to sexual intercourse.  Consequently, it can also trigger to the idea that gender-246

based violence is acceptable and thus normalised in society.  247

To resume, discriminatory behaviours that are based on gender stereotypes are widely 

criminalised within the international legal domain. Nevertheless, stereotyping practices are 

still occurring in society, including the legal sphere. Indeed, gender stereotypes can foster the 

idea that women are subordinated to men, thus they can increase a risk for violence against 

women to occur and the possibility for secondary victimisation in legal proceedings. 

In addition, gender stereotypes and consent are implicitly connected. The former have 

negative repercussions on the latter, as the belief of male dominance can lead men to belittle 

or ignore the presence or absence of women’s consent in certain circumstances, such as sexual 

intercourse or marriage. 

At this point, the concept of consent and its connection to violence against women has 

been widely analysed. The next chapter will dwell on the concept of consent when applied to 

sexual violence and rape, as well as, forced abortion and force sterilisation. The research will 
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make use of several case law cases in order to demonstrate the importance of the notion of 

consent as founding element for the crimes of sexual violence, forced abortion and force 

sterilisation. 
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CHAPTER 2 

Framing the Concept of Consent in Selected Crimes of Violence Against 

Women 

1. Introduction to the Chapter 

The previous chapter addressed the concept of consent in a broad way, in particular its 

definitions and meanings in ethics and law. Moreover, it highlighted the interconnection 

between this notion and violence against women. From a legal perspective, the analysis 

emphasised the central role played by consent in drawing normative boundaries in order to 

determine the lawfulness or otherwise of certain acts.  

This chapter will delve into the connection between the concept of consent and certain 

forms of violence against women, namely sexual violence, and forced abortion and forced 

sterilisation. Consent is indeed of paramount importance with regard to these forms of gender-

based violence, as it enables women to assert their rights in event of a violation, thus holding 

the perpetrator responsible for the crime. 

In sexual violence, the concept of consent possesses various critical aspects, as a sexual act 

may be consensual but unwanted, or viceversa, thus increasing the complexity of the notion 

itself. In Section 1, the analysis will delve into a particular aspect of sexual violence, namely 

sexual assault, including rape. Sexual violence can indeed be defined as any sexual act or 

attempt of sexual act by acquaintances or strangers without the freely given consent of the 

victim and such act aims at disrupting women’s sexual autonomy or integrity.  At European 248

level, for example, sexual violence is regulated by Article 36 of the Istanbul Convention as 

‘non-consensual vaginal, anal or oral penetration of a sexual nature of the body of another 

person with any bodily part or object.’  Sexual violence includes various forms of violation, 249

including sexual assault, that refers to any type of unwanted sexual contact or experience,  250

 Fernet, M., et al. (2021). “When You’re in a Relationship, You Say No, but Your Partner Insists”, cit., p. 9437; 248

The Committee of Experts (CEVI). (2021). General Recommendation of the Committee of Experts of the 
MESECVI (No. 3), cit., p. 9.

 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic 249

Violence. (2011).
 Brockbank, M. (2019). The Myth of the “Gray Area” in Rape: Fabricating Ambiguity and Deniability. 250

Dignity: A Journal of Analysis of Exploitation and Violence, 4(4), Article 2, p. 1. Retrieved Oct 10, 2023, from 
https://doi.org/10.23860/dignity.2019.04.04.02.

	 40

https://doi.org/10.23860/dignity.2019.04.04.02


and rape, which refers to any sexual activity conducted against a person’s will or without 

consent.  The research will demonstrate that consent is essential to determine sexual 251

violence, as the use or threat of use of force is sometimes not needed to execute the offence. 

Coercion, for instance, can manifest through both physical and non-physical methods that 

aims at obtaining consent for any type of sexual activity. 

The concept of consent has gained international relevance following the M.C. v. Bulgaria 

case, which will be examined in point 2.1. The ECtHR has developed for the first time a 

definition of sexual violence that includes the concept of consent as the element of the 

violation, instead of force. The judgement set therefore the basis for the present international 

definition of sexual violence, especially rape, that is based on lack of consent. 

Consent is the key element of several crimes of violence against women, but it becomes of 

paramount importance when in relation to forced abortion and forced sterilisation. In Section 

3, the research will examine the role played by informed consent in these crime in connection 

to women’s right to health and reproductive health, and through the analysis of current case 

law. 

2. Consensual and non-Consensual, Desired and Undesired Sexual Intercourse 

In European contemporary law, sexual violence is characterised by the absence of consent 

of the victim.  Indeed, consent is the constituent element that makes sexual assault a 252

crime.  So, to determine consent regarding sexual intercourse is to settle ‘the normative 253

boundary between criminal rape and non-criminal [intercourse].’  This legal evolution was 254

introduced with the M.C. v. Bulgaria judgement (see Section 2.1) in which the ECtHR 

proposed for the first time a definition of sexual violence that set at its core the concept of 

consent, particularly the absence of consent of the victim, thus regardless the use of force or 

intimidation on her.  255

This notwithstanding, assessing consent in sexual intercourse is a complex issue  because 256

the notion still possesses certain critical aspects and limits.  As it has been widely discussed, 257
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scholars do not have a clear and general definition of the notion on which they agree and this 

problem applies to the concept of consent in sexual intercourse too.  From a social point of 258

view, indeed, the concept of sexual consent is usually interpreted differently by men and 

women.  Women are more likely to communicate their consent before any sexual activity.  259 260

Men, on the contrary, prefer assuming consent instead of orally confirming it.  This 261

behaviour is further confirmed by the fact that men usually misinterpret women’s friendly 

behaviour with sexual advance.  This issue is connected to the sexual construction of male 262

and female roles in intimate relationships.  According to these social rules, indeed, men are 263

the initiators of sexual interactions, while women lack agency with this regard.  Moreover, 264

if rejected, men are assumed to ignore women’s decision and persist in pursuing their sexual 

objective, thus setting the basis for potential gender-based violence.  Violence is indeed 265

connected to sexuality because the latter is a construction usually made from a male 

supremacy point of view.  266

From a legal point of view, the distinction between consensual and non-consensual sexual 

intercourse appears to be defined, particularly in consent-based normative systems. In the 

General Recommendation No. 3, for instance, the Committee of Experts (CEVI) of the 

Convention to Prevent, Punish and Eradicate Violence against Women (hereafter Convention 

of Belém do Pará) recognises the importance of the concept of consent concerning sexual 

violence because it is a fundamental element in discerning the free exercise of women’s 

sexuality from an act of abuse or violation.  The CEVI states also that the concept represents 267

the ‘ability of women to indicate a willingness to engage in the act.’  Hence, sexual violence 268
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 Ivi, p. 2761.259

 Ibidem.260

 Ibidem.261

 Ibidem.262

 Ibidem.263

 Ibidem.264

 Ibidem.265

 Hakvag, H. (2010). Does Yes Mean Yes? Exploring sexual coercion in normative heterosexuality. Canadian 266

Woman Studies, 28(1), p. 121. Retrieved Apr 18, 2023, from https://cws.journals.yorku.ca/index.php/cws/article/
view/30787.

 The Committee of Experts (CEVI). (2021). General Recommendation of the Committee of Experts of the 267

MESECVI (No. 3), cit., p. 5.
 The Committee of Experts (CEVI). (2021). General Recommendation of the Committee of Experts of the 268

MESECVI (No. 3), cit., p. 5.

	 42

https://cws.journals.yorku.ca/index.php/cws/article/view/30787
https://cws.journals.yorku.ca/index.php/cws/article/view/30787


can be conceptualised as A committing a sexual offence if B expresses her disagreement or 

does not positively agree to have intercourse.   269

However, the differentiation between wanted and unwanted sexual intercourse is posing an 

additional aspect that needs to be taken into consideration when addressing sexual violence, 

especially rape and sexual assault. In certain cases, in fact, a victim might behave as if she is 

insinuating or even expressing her consent to have sexual intercourse but she does not want 

it.  In fact, a general agreement to have sexual intercourse does not imply genuine consent, 270

particularly if the woman is coerced into giving it either because the man is in a position of 

authority or he is deceiving her.   271

In an attempt to clarify how this aspect increases the complexity of the concept of consent 

in the legal domain, Peter Westen proposes as example a judgment concerning consensual, 

unwanted sexual intercourse.  In the case of People v. Burnham decided by the Court of 272

Appeals of California, a man was accused by his wife of sexual violence, particularly of 

marital rape.  The woman’s consent was the main issue to be examined during the 273

proceedings, as the man had admitted that his wife had consented to sexual activities.  The 274

context in which the woman’s consent was obtained, however, should have been relevant 

because she was also a victim of domestic violence.  Nevertheless, the court reversed the 275

previous judgment stating that if ‘the defendant reasonably and in good faith believed [the 

woman] voluntarily consented to engage in sexual intercourse, [then] the defendant [has] the 

benefit of that doubt’ and he can eventually be discharged of all accusations.  This case 276

clearly demonstrates that a woman can give her consent to sexual intercourse, for instance, 

because she fears a possible aggressive reaction from her partner, but such consent does not 

reflect her wants.  277
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In the dominant model concerning sexual wanting, wanted sexual intercourse is generally 

assumed to be consensual.  In contrast, unwanted intercourse is commonly considered non-278

consensual.  However, as Zoe D. Peterson and Charlene L. Muehlenhard argue in their 279

article, wanting and consenting should be treated as separate conceptions concerning the same 

issue, namely sexual intercourse.  Wanting describes one’s desire or inclination, while 280

consenting can be defined as the expression of one’s will or the agreement to do something.  281

The blurring of these two conceptions can have as main consequence what Laura Sessions 

Stepp, in a 2007 Cosmopolitan article, refers to as ‘gray rape.’  The journalist defines gray 282

rape as ‘[sexual intercourse] that falls somewhere in between consent and denial’ because 

‘often both parties are unsure of who wanted what.’  Indeed, sexual intercourse should 283

theoretically involve mutual consent and shared sexual desire.  Yet, individuals engage in 284

unwanted sexual activities, to which they may even give explicit consent, despite the fact that 

these activities are contrary to their wants and will.  A good example could be provided by 285

an intensifying phenomenon in contemporary societies, that is, dating violence or sexual 

dating violence.  Although the issue is still understudied because of the scarcity of available 286

data, studies show that dating violence is widespread across all age groups,  yet this 287

phenomenon increases among college students.  288

When women report their dating experiences with current or past partners, the majority can 

be labelled as victim of certain types of sexual violence with regard to the concept of consent, 

as demonstrated by a study conducted in Spain.  The concept of consent in dating violence, 289

instead, was specifically explored by a Canadian study that revealed several findings 
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regarding sexual consent.  Nonetheless, research on sexual consent in dating violence share 290

certain common results. Firstly, determining sexual consent in intimate relationships is a 

complex issue, as women fail in recognising certain partners’ behaviours as aggressive or 

coercive.  Thus women do not refer to their experiences as sexual violence.  Second, 291 292

victims of sexual violence are more likely to establish consent before any sexual activity, even 

with long-term partners; whereas women who have not experienced any kind of violence 

believe that sexual consent in relationships is implicit and it does not necessarily have to be 

expressed on each occasion.  Thirdly, although victims prefer to freely give consent to any 293

sexual activity, these women report feeling unable to negotiate or express it because of their 

vulnerable position in the relationship.  As a matter of fact, women who experienced 294

coercion in past relationships are more likely to comply with unwanted sexual intercourse.  295

Finally, men avoid to ask directly about consent prior sexual intercourse, or any other sexual 

activity, as it is considered unusual in social contexts and it can create an uncomfortable 

atmosphere for both parties.  296

These results confirm the blurring between the concept of wantedness and consent, 

particularly in intimate relationships. Indeed, as examined, women often give their consent to 

sexual activities, but their decisions are not an expression of their sexual wants.  This can be 297

explained by the fact that women do not recognise coercive patterns in their intimate 

relationships, that victims of violence perceive themselves as not entitled to express sexual 

consent, or that men do not ascertain consent as a consequence of constructed gender roles 

that depict women as subordinate. 

The main consequences of the blurring between these concepts, namely consent and 

wantedness, acquires greater relevance in the legal sphere. The analysis briefly examined the 

case of People v. Burnham to discuss such blurring in intimate relationships, but the same 

rationale can be applied to other legal cases of sexual violence, especially sexual assault.  298

The following case was decided by a national Court in the United States, thus it departs from 
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the international and regional judicial examples proposed so far. However, this judgment is 

useful in illustrating the complexity of the concept of consent when applied to sexual 

violence. 

In State v. Thompson a school’s principal was accused of sexual violence and sexual 

assault on the basis of lack of consent of the victim.  The student had been pressured by the 299

man under the threat that she would not graduate unless she had sexual intercourse with 

him.  However, the Montana Supreme Court did not hold the man responsible for the 300

alleged crime at the time of the events, stating that the threats to the girl should have been of 

‘imminent death, bodily injury, or kidnapping’ in order to initiate a sexual assault 

prosecution.  On one side, the assumption that women must physically resist any kind of 301

sexual violence by fighting back or defending themselves is actually harmful, as in these 

situations victims behave differently depending on fear, shock, or other emotional stressing 

dynamics.  Consent is not present solely because women do not physically resist to the 302

unwanted sexual intercourse.  On the other side, the blurring between consent and 303

wantedness makes the recognition of criminal responsibility more difficult and it can even 

result in blaming the victim for the incident,  as she gave her consent and did not resist the 304

violence at the time of the event. A clear definition of consent in the legal domain is necessary 

in order to protect victims of sexual violence, particularly sexual assault,  as force-based 305

normative systems are inadequate in doing so. Indeed, in some cases certain types of coercive 

behaviours or threats can be insufficient to initiate a legal response concerning sexual 

violence,  as examined in State v. Thompson. Moreover, in case of judicial gender 306

stereotyping (see Chapter 1, Section 3), these minor coercive behaviours can further challenge 

the criminalisation of sexual violence, thus having repercussions on legal proceedings.  307
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When dealing with crimes of sexual violence, indeed, women are often blamed for the 

accident, as they ‘did not [expressly] say no.’  308

Coercion can be classified under the umbrella of unwanted sexual activity,  as it can 309

influence women’s genuine consent;  moreover, among the different types, this form is the 310

most recurrent.  The aforementioned study conducted on male and female American 311

university students reveals that around 70 percent of the participants has either experienced or 

used coercion to induce the partner into giving consent to sexual activity.  However, women 312

are reported to be more subjected to sexual coercion compared to men, thus the results even 

emphasise that the problem is gendered.  As a matter of fact, one of the main objective of 313

contemporary sexual violence laws is to eliminate coercion in sexual relationships, which 

usually takes place in male-dominant society.  As it has been mentioned (see Chapter 1, 314

Section 1), coercion is one of the factors that vitiates consent, thus rendering an act legally 

invalid,  particularly in case of use or threat of use of force.  Victims of sexual assault 315 316

might indeed give their consent to have intercourse, but the choice is legally insufficient if it 

is the result of wrongful force.  So, in this case, the woman’s choice is not made voluntary 317

and consent is not freely given.   318

The use or threat of use of physical force is only one of several modalities to violate 

women’s right to control their sexual autonomy.  Indeed, coercion can be exercised on 319

women through the use of psychological tactics, such as manipulation, insistence or 

pressure.  Thus, it manifests with less invasiveness and force compared to physical 320

aggression.  This form of non-physical coercion is usually applied in intimate relationships 321

as an attempt by the partner to prompt sexual activity.  This may be a consequence of 322
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cultural and social assumptions that consent is always implied in intimate relationships,  323

setting the basis for men to claim satisfaction of their sexual needs. In fact, a study shows 

that, according to men, female partners should always be sexually available or, in the case of 

women with whom they have had intercourse, men are entitled to any sexual activity—the 

authors of the study refer to this phenomenon as men’s ‘sexual entitlement beliefs.’  On the 324

other hand, women themselves perceive that it is more difficult to express non-consent to the 

partner with whom they have shared sexual experiences.  Therefore, the manifestation of 325

coercion through psychological tactics makes it more difficult for victims of sexual violence 

to recognise the occurrence of a violation. Moreover, non-physical coercion is judicially more 

challenging to demonstrate, especially in the case of legal systems in which consent is 

missing from the definition of sexual violence. 

There is another aspect of coercion that should be analysed for the scope of this research 

on the concept of consent, namely the internalisation of coercion itself by women. Social 

coercion—that is, expectations set upon women by society to conform to certain sexual 

obligations in relationships—is present in all societies and it applies pressure on women to 

fulfil their roles as partners.  For this reason, women may internalise societal expectations 326

regarding their sexuality  and their sexual behaviour in intimate relationships. The 327

internalisation of sexual coercion is indeed rather common.  The aforementioned study 328

conducted in Canada shows that over 50 percent of women victims of sexual violence would 

not define it as rape.  On one side, the study highlights that the closer women are to their 329

perpetrators, the less likely they are to consider their experiences as sexual violence.  On the 330

other side, these results depend on the perception that each woman has of the definition of 

sexual violence and coercive behaviour,  thus women are less likely to recognise coercion if 331

it is internalised. 
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In western society, sexual coercion seems to be so normalised as to be intertwined with 

sexuality.  Indeed, if coercion is used ever since the first romantic and sexual experiences, it 332

can be considered as a normal behaviour to apply to any type of intimate relationship.  This 333

social dynamic along with the social construction of female sexual passivity results in 

women’s internalisation of sexual coercion, thus in women’s compliance with unwanted 

sexual intercourse.  For example, one of the reasons usually reported by women to explain 334

consent to unwanted sexual intercourse is to accommodate their partner’s needs.  For this 335

reason, it is possible to argue that genuine consent is debatable as long as women’s 

subordinate status in society is not eradicated.  As a matter of fact, consent is often 336

presumed when conditions of unequal power relations exist  whereby the construction of 337

female sexuality is considered passive and lacking in agency.  In other words, if coercion is 338

internalised, the concept of consent becomes controversial because it is placed in a context of 

women’s power inequality.  339

Nevertheless, despite the idea of submission is embodied in female subjectivity in our 

society,  the judicial evolution at regional and international level has allowed for a more 340

specific definition of sexual violence, including some of the aforementioned forms of 

violence in the normative text. At European level, for example, sexual violence is defined as 

‘non-consensual vaginal, anal or oral penetration of a sexual nature of the body of another 

person with any bodily part or object’  in Article 36 of the Istanbul Convention. Moreover, 341

the text further adds ‘consent must be given voluntarily as the result of the person’s free will 

assessed in the context of the surrounding circumstances,’  thus underlining the importance 342

of the concept of consent as a constituent element for the criminalisation of sexual violence. 

Furthermore, Article 36(2) requires the assessment of the context in which a woman’s consent 

is given, therefore it recognizes the existence of possible invalidating elements. In the light of 
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the above analysis, a shift from a forced-based legal definition of sexual violence in favour of 

a consent-based one is necessary in order to guarantee the protection of women’s sexual 

autonomy and women’s rights, as sexual violence can manifest in different forms that do not 

always require force.  

To conclude, consent is central in contemporary doctrine on sexual violence,  as it is the 343

key element that differentiates rape from permissible sexual intercourse.  The concept of 344

consent was introduced in most national legal systems as a result of the shift in the definition 

of sexual violence, particularly sexual assault and rape, from an act of violence to a violation 

of a person’s autonomy.  In other words, the shift allowed scholars to redefine the meaning 345

of sexual violence in terms of sexual intercourse without consent.  Indeed, sexual assault is 346

a crime against sexual freedom, thus it does not specifically require physical violence or force 

to be defined as such. Normative systems should therefore abandon a definition of sexual 

violence based on forced acts in favour of nonconsensual acts.  This change in definition 347

will protect women victims of sexual assault as a result of intoxication or unconsciousness, as 

a person must be conscious and capable of reasoning to consent to sexual intercourse.  A 348

landmark case, that recognises the concept of consent as the element of the violation, is now 

analysed. The research argues that this case has been fundamental to the introduction of the 

concept of consent in modern legal systems, particularly within the text of the Istanbul 

Convention. 

2.1. The Case of M.C. v. Bulgaria on the Concept of Consent in Sexual Violence 

The concept of consent, in particular free and genuine given consent, has become legally 

essential for the definition of sexual violence at European level. One of the major contribution 

with this regard is the judgment decided by the ECtHR in the case of M.C. v. Bulgaria, in 

which the definition of rape, as well as other sexual offences, focuses on the lack of 

consent.  The Court considers the case under Article 8 of the ECHR, thus recognising sexual 349
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violence as a violation of personal autonomy.  Indeed, the Court recognises that forced-350

based national laws can endanger the protection of the individual’s sexual autonomy, as the 

victim’s resistance is required to criminalise the act.   351

The case concerns the alleged rape of a fourteen-year-old Bulgarian girl by individuals 

who did not belong to the same household.  At the time of the events, the applicant was 352

approached by three men, two of whom were her acquaintances, and following persistent 

advances, she was sexually abused by one of them at a nearby reservoir, despite having tried 

several times to physically resist without succeeding.  Following the girl’s testimony, the 353

man stated to the contrary that sexual intercourse had been consensual.  In addition, on the 354

same night, the girl was forced by another man of the group to have sexual intercourse, to 

which she verbally, but not physically, objected.   355

The applicant filed a complaint to the Bulgarian authorities, reporting the alleged rape.  356

However, despite the confirmation of sexual penetration was given by the medical personnel 

of the local hospital the day following the rape,  the investigator decided to close the case 357

because there was ‘no evidence demonstrating the use of force or threats’ and ‘no resistance 

on the applicant’s part or attempts to seek help.’  For this reason, the applicant turned to the 358

ECtHR complaining that Bulgarian law did not provide effective protection against rape and 

that Bulgarian authorities did not effectively investigated her case.  Indeed, the applicant 359

alleged that her rights were violated under Article 3 and 8 of the ECHR because the Bulgarian 

legal framework required evidence of physical force and active resistance to prosecute cases 

of rape and sexual abuse.  360

In M.C. v. Bulgaria, the Court recognises, on one side, that States have positive obligations 

in adopting effective measures concerning rape and sexual abuse.  On the other side, it 361
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confirmed the examination of the case under Article 3 and Article 8 of the ECHR, considering 

them jointly.  The Court examines the standards required by these Article by assessing the 362

definition of sexual crimes in the domestic practice of other countries, the Council of Europe, 

and the jurisprudence of the International Criminal Tribunal for the former Yugoslavia 

(ICTY).  363

Following its assessment, the Court finds that the requirement of physical resistance 

provided by Bulgarian authorities can result in an unpunished and jeopardised protection of 

individual’s sexual autonomy.  Moreover, given the standards observed, positive obligations 364

arising from Article 3 and Article 8 of the ECHR require the investigation and prosecution of 

‘any non-consensual sexual act, including in the absence of physical resistance by the 

victim.’  For this reason, the Court acknowledges that the Bulgarian authorities failed to 365

effectively investigate the case,  as in Bulgarian national practice, rape is prosecuted unless 366

there is ‘direct’ evidence of the crime, as well as, the victim’s resistance.  It considers 367

nonetheless that despite ‘it may sometimes be difficult to prove lack of consent in the absence 

of ‘direct’ proof of rape,’ authorities must concentrate their investigation ‘on the issue of non-

consent.’  Indeed, as highlighted by Interights’ submission, ‘women, and more particularly 368

minors, often did not physically resist rape’ as a consequence of different dynamics, such as 

strength or fear.  Thus, the resistance of the victim should not be de facto the constituent 369

element of the crime.  370

In the concurring opinion, judge Tulkens adds that the Court is able to recognise that rape 

is both a violation of the right to personal integrity, which is enshrined in Article 3, and the 

right to autonomy, which can be derived from Article 8 that guarantees the right to respect for 

private life.  For the first time, therefore, the Court recognises positive obligation deriving 371

from these Articles of the ECHR for which the adoption of a specific definition for the 

offence is required, despite the margin of appreciation that States enjoy.  In other words, the 372
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judgement marks a turning point in defining sexual violence in Europe, determining the lack 

of consent as key element for the crime. 

3. Informed Consent in Forced Abortion and Forced Sterilisation 

Women’s autonomy can be violated in different ways, but another recurring form of 

gender-based violence is forced abortion and forced sterilisation. Forced abortion is the 

intentional act of performing an abortion on a woman without her prior informed consent.  373

Forced sterilisation, instead, refers to a surgery that has the purpose and effect of terminating 

a woman’s reproductive capacity without her informed consent or in the absence of her full 

understanding of the consequences of the practice in question.  374

These practices are by extension a violation of women’s right to health, which is the first 

right that undergoes limitations and violations in case of gender-based violence.  At 375

international level, the right to health is enshrined in Article 12 of the International Covenant 

on Economic, Social and Cultural Rights (ICESCR) and it ‘recognise[s] the right of everyone 

to [enjoy] […] the highest attainable standard of physical and mental health.’  In General 376

Comment No. 22, the definition of the right to health is expanded by the Committee on 

Economic, Social and Cultural Rights (CESCR) to encompass women’s right to reproductive 

health.  This right was first addressed in the 1994 Programme of Action of the International 377

Conference on Population and Development and defined as ‘the freedom to make informed, 

free and responsible decisions.’  A further reference to women’s health is included in Article 378

12 of the CEDAW General Recommendation No. 19, which recognises that violence against 

women endangers their health.  Moreover, the expansion of the right to health to include 379

women’s reproductive rights, which is provided by the CESCR General Comment, and the 

following entry into force of the Optional Protocol to CEDAW have made it possible to 

receive individual complaints for violations of the Convention by States Parties to the 
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 Ivi, p. 79.374

 Ivi, p. 46.375

 International Covenant on Economic, Social and Cultural Rights. (1966). At present, 171 countries have 376

ratified the ICESCR and thus have legal obligations to comply with its provisions, in this case, Article 12.
 UN Committee on Economic, Social and Cultural Rights. (2016). General comment No. 22 (2016). on the 377

right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and 
Cultural Rights). E/C.12/GC/22. Available at https://www.ohchr.org/en/documents/general-comments-and-
recommendations/general-comment-no-22-2016-right-sexual-and.

 De Vido, S. (2020). Violence against women’s health, cit., p. 3.378

 UN Committee on the Elimination of Discrimination Against Women (CEDAW). (1992). CEDAW General 379

Recommendation No. 19: Violence against women. Retrieved Sep 03, 2023, from https://www.refworld.org/
docid/52d920c54.html.

	 53

https://www.refworld.org/docid/52d920c54.html
https://www.refworld.org/docid/52d920c54.html
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-no-22-2016-right-sexual-and
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-no-22-2016-right-sexual-and
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-no-22-2016-right-sexual-and


Protocol.  As a matter of fact, the Office of the UN High Commissioner for Human Rights 380

recognises forced abortion and forced sterilisation as violations of women’s sexual and 

reproductive health,  as these practices affect their reproductive autonomy, thus their right to 381

decide.  This notwithstanding, women’s right to health is not usually invoked, but is 382

absorbed by other rights, such as the right to life, because it is not explicitly enshrined in any 

UN legal instrument.  383

At the regional level, women’s right to health is contained in Article 14(1)(a) and 14(1)(b) 

of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women 

in Africa (Maputo Protocol), which recognises women’s ‘right to control their fertility’ and to 

‘decide whether to have children […].’  Moreover, Article 1(j) states that violence against 384

women includes all acts that could cause ‘physical, sexual, psychological, and economic 

harm,’ thus the definition implicitly encompass the criminalisation of forced abortion and 

forced sterilisation as forms of violence against women and violence against women’s health. 

At European level, instead, women’s reproductive rights are indirectly protected in Article 39 

of the Istanbul Convention that criminalises forced abortion and forced sterilisation.  385

The criminalisation of forced abortion and forced sterilisation becomes, therefore, pivotal 

in preventing any violation of women’s reproductive health. The Istanbul Convention is the 

only regional legal instrument to have included these crimes within its text, setting the 

concept of consent, particularly informed consent, as the constituent element of the 

violations.  In fact, the absence of consent is the crucial aspect of these crimes,  as women 386 387

can be forced or coerced into making a decision without having complete and clear 
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information about the consequences of these medical procedures.  The violation can occur 388

in different forms such as signing forms during labor, undergo sterilisation without the 

woman’s knowledge, or having a third person’s consent that authorises the medical surgery on 

behalf of the woman.  389

Forced abortion and forced sterilisation are usually performed in the stereotypical belief 

that women are weak and unable to make decisions.  In S.F.K. v. Russia, for example, a 390

woman was forced to have an abortion by her parents because they objected to their 

daughter’s relationship with her partner.  The woman vigorously protested the decision 391

imposed on her, but she was eventually beaten by her father and taken to the hospital to 

undergo the surgical procedure.  Once at the hospital, the woman objected again to the 392

abortion at the presence of nurses and doctors, but contrary to her expectations, they 

attempted to persuade her to proceed with the surgery.  In the end, the woman decided to 393

have an abortion under her father’s threat to kill her and her mother.  The woman was not 394

able to institute criminal proceedings under Articles 111 and/or Article 123 of the Russian 

Criminal Code, because the constituent elements of the offence were not sufficient according 

to the authorities, namely the medical examination establishing the degree of physical harm 

suffered and the twelve-weeks period required to consider abortion illegal.  On one side, 395

this case is a clear example of how women’s reproductive autonomy can be violated on the 

basis of gender-based stereotypes, as the applicant did not freely consent to have abortion but 

she was forced by her parents, particularly by her father’s threat, to do it. On the other side, 

this case emphasises the central role of the concept of consent. As aforementioned, the lack of 

informed consent is the key element in criminalising the practice of forced abortion.  As a 396

matter of fact, in the S.F.K. v. Russia case, the ECtHR confirmed that surgeries of ‘mentally 

competent adults without their full and informed consent […] amounted to treatment contrary 
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to Article 3 of the European Convention on Human Rights,’  which concerns inhuman and 397

degrading treatment. The woman in this context repeatedly objected to the abortion, thus 

denying her consent, but her decision was not respected by either her parents or hospital 

personnel,  thus constituting a violation of her rights. 398

This notwithstanding, informed consent has been introduced as medical practice only in 

the latter decades.  Indeed, the concept of consent first appeared as a moral dimension in 399

medicine as a result of scientific advances that improved medical techniques.  The newly 400

developed medical techniques could not be imposed on all patients and, for this reason, it was 

necessary to determine who was the legitimate subject of medical decision-making process.  401

While at the beginning this role was fulfilled by doctors, beginning in the 1950s and 1960s in 

the United States the decision shifted to patients, as a result of cultural and legal changes.  402

In this sense, informed consent can be defined in Gerald Dworkin’s words as ‘a creature of 

law.’  403

However, the first reference to a doctrine of informed consent can be traced back to the 

early 20th century, more specifically to the 1914 Schloendorff v. Society of New York Hospital 

case.  The case involved a woman, Mary Schloendorff, who underwent surgery against her 404

will and later succeeded in suing the hospital, thus beginning the debate over the patient’s 

autonomy in medicine, which led to the adoption of informed consent as a medical practice in 

the following decades.  In his opinion of the case, in fact, Judge Benjamin Cardozo said that 405

an adult and mentally healthy person should have the right to make decisions about her own 

body, thus he anticipated the modern definition of the principle of autonomy.  406

At present, informed consent describes the practice of informing patients about the benefits 

and possible risks that they may encounter during any medical treatment.  In particular, 407
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informed consent must satisfy certain requirements, namely the patient’s capacity to 

understand; the voluntariness of the patient, which must be free from any external pressure; 

information about the treatment, including available data on possible adverse consequences; 

and, most importantly, consent, which must be freely given.  As a matter of fact, Article 5 of 408

the Convention for the Protection of Human Rights and Dignity of the Human Being with 

regard to the Application of Biology and Medicine (Oviedo Convention) states that 

interventions in the medical field can only be conducted ‘after the person concerned has given 

free and informed consent to it.’  It further states that information on the ‘purpose and 409

nature of the intervention as well as on its consequences and risks’ should be given prior the 

intervention.  410

However, informed consent becomes a controversial issue in forced abortion as there is not 

a clear definition determining which information a woman must receive with regard to this 

procedure.  Usually informational material includes possible alternatives to abortion, 411

physical and psychological support, information on the foetal development, or risks and 

consequences of the surgery.  Yet, the information provided is either misleading, thus 412

encouraging women to proceed with the pregnancy, or inaccurate, meaning it is insufficient 

for women to give their full informed consent.  In addition, informed consent is further 413

challenged by the recent introduction of telemedicine abortions, namely the possibility for 

women to be medically followed and treated through telecommunication technologies in 

order to have an abortion.  Although it provides easier access to abortion for disadvantaged 414

women, this new practice increases the risk of forced abortion.  Indeed, in the absence of 415

direct medical controls, abortion pills can be purchased, for example, by men who do not 
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want their partners’ pregnancies to proceed and secretly administered to women without their 

consent.   416

Another important issue concerning forced abortion and consent is sex selective abortion. 

This practice refers to the action of terminating a pregnancy on the basis of the foetus’s sex 

and it is widely used in order to assure male offspring in different countries around the world, 

especially China and India where sex selection is widely applied.  Sex selective abortion is a 417

form of discrimination against women and girls, as the practice disproportionately affects 

women compared to men.  As for the concept of consent, according to Kate Greasley, this 418

practice is rarely consensual because of the pressure, duress, or coercion that women usually 

experience from society or individuals.  The presence of external pressure on women’s 419

decisions can effectively invalidate their consent to abortion,  so under these conditions it is 420

possible to define the practice as forced abortion. 

Regarding forced sterilisation, the concept of consent is the key element in defining the 

practice a violation of human rights, especially as a form of violence against women, because 

it must be full, free and informed to be legally valid.  Sterilisation is one of the most widely 421

used methods of contraception in the world, but as for abortion, it must respect certain 

requirements to be legally performed, namely women’s informed consent.  Before 422

proceeding, however, it is necessary to specify the different definitions of sterilisation. The 

expression ‘forced sterilisation’ refers, indeed, to the performance of the surgery on a woman 

who has previously expressed her refusal, or has not had the opportunity to consent.  423

Whereas, ‘coerced sterilisation’ refers to the use of intimidating tactics, such as financial 

incentives or misinformation, in order to persuade a woman to undergo the surgery.  For the 424
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purpose of this analysis, the procedure of surgical removal of reproductive organs is referred 

as ‘involuntary sterilisation,’ as this expression includes both forced and coercive forms.  425

Involuntary sterilisation is condemned at international level by international and regional 

human rights bodies. Nevertheless, this procedure is still in use in certain countries  and in 426

most cases, women do not receive sufficient information to give their full and informed 

consent to the procedure.  This is mainly a consequence of stereotypical beliefs that women 427

are incapable of making autonomous and rational reproductive decisions.  In fact, this 428

procedure disproportionally affects women and girls in the world compared to men and it 

usually intertwines with forms of discrimination based, for example, on ethnicity, sexually 

transmitted diseases (STDs) or disability.  In many African countries, for instance, HIV-429

positive women are subjected to sterilisation as a form of health policy to prevent the 

diffusion of STDs.  However, studies shows that this procedure is often practiced without 430

women’s knowledge or informed consent.  Women in this region are generally poor and not 431

educated, thus unable to properly understand the irreversible consequences of the surgery.  432

Moreover, this practice is further incentivised by stereotypical beliefs that consider HIV-

positive women as ‘unfit for motherhood […] and […] promiscuous.’  433

Another group that suffers discrimination in this regard is disabled women. Indeed, 

national laws allow third parties, such as parents, to consent to this procedure, so they do not 

take into account the will of women with disabilities.  In G.M. and Others v. The Republic 434

of Moldova, the ECtHR decided a case of involuntary sterilisation that had been performed on 

three women with intellectual disabilities.  The Court noted that the women’s conditions had 435

placed them in a position of vulnerability, for which they could be exposed to certain forms of 

violence,  included involuntary sterilisation. Moreover, the Court recognises that medical 436
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interventions against a person’s will and in absence of the person’s free and informed consent 

may be considered a violation prohibited under Article 3 of the ECHR.  It is interesting to 437

note that the Court recognises consent, in this case written consent, as a requirement for this 

medical procedure, even in presence of intellectual disabled women.  This case is helpful in 438

understanding how disabled women are subjected to forced sterilisation on a discriminatory 

basis. In Europe, indeed, the Court has ruled on several similar cases.  This highlights, on 439

one side, how this procedure is still widely applied in the European region. On the other, the 

Court emphasises how the element of the violation is to be found in the victims’ lack of 

informed consent. 

As aforementioned, involuntary sterilisation has also affected women belonging to 

minorities, such as Roma women.  This ethnic group has been particularly targeted by 440

national governments with the intention of safeguarding the majority of the local population, 

especially during the Second World War.  At present, Roma women are still largely affected 441

by involuntary sterilisation without their informed consent, for instance, during caesarean 

sections.  Moreover, consent is usually obtain during labour or delivery, thus when women 442

are not fully capable of understanding the consequences of the sterilisation procedure.  In 443

V.C. v. Slovakia case, decided by the ECtHR, the applicant, a Slovak national of Roma ethnic 

origin, was sterilised in a public hospital while she was giving birth to her second child via 

caesarean section.  The woman signed a delivery record indicating that she was given her 444

consent to sterilisation.  However, on one side, she was in a condition in which her rational 445

capacity was obfuscated by labour and pain, which had begun hours earlier.  On the other 446

side, being of Roma origin and speaking Roma dialect on a daily basis, she did not 

comprehend the full meaning of the term sterilisation.  Moreover, when she expressed her 447

desire to have a third child, the hospital personnel told her that a further pregnancy could lead 
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to her or the baby’s death.  In doing so, the staff convinced the woman to give her consent to 448

the procedure out of fear for her life in case of future pregnancy, but such consent was not 

given freely with all due information.  The Court notes, indeed, that the hospital personnel 449

failed in considering other options to safeguard the woman’s life and that there was no 

imminent emergency for which a sterilisation procedure was needed at the time.  The Court 450

rightly recognises that the procedure lacked the woman’s free, full and informed consent and 

added that even if the hospital personnel’s intention was not to mistreat the patient, they 

‘displayed gross disregard for her right to autonomy and choice.’  The Court highlightes two 451

important elements concerning involuntary sterilisation. Firstly, it notes the use of the words 

‘Patient is of Roma origin’ in the medical records of the woman, which may be an indicator of 

a discriminatory attitude towards ethnic groups.  In fact, Roma women are often victims of 452

forced sterilisation in European countries.  Secondly, it recognises free, full, and informed 453

consent as medical standard at international and regional level, thus a ‘prerequisite to the 

procedure.’  A further conclusion can be drawn from the Court’s view, namely that it is the 454

concept of consent that determines, if absent or coerced, sterilisation as a crime. 

In conclusion, women’s autonomy is expressed through free, full and informed consent in 

case of medical intervention, particularly surgery concerning women’s reproductive system. A 

violation with this regard affects women’s health and reproductive health. As a matter of fact, 

forced abortion and involuntary sterilisation are forms of violence against women, particularly 

women’s health and reproductive health, which disproportionately affect women compared to 

men. The concept of consent in forced abortion is often violated on the basis of stereotypical 

beliefs that women are unable to make rational, autonomous decisions. Whereas, involuntary 

sterilisation presents also an intersectional dimension, as women undergoing the procedure 

often belong to minority groups, are disabled, or particularly vulnerable. As repeatedly 

mentioned by the United Nations interagency statement, the concept of free, full and informed 

consent is therefore fundamental in determining the legality of medical procedures concerning 
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women’s reproductive systems. So the non-inclusion in national legal systems could 

constitute a violation of women’s rights as well as gender-based violence. 

At this point, the concept of consent has been analysed with regard to two specific forms of 

violence against women that represent the focus of this research. Sexual violence, particularly 

sexual assault and rape, and forced abortion and involuntary sterilisation have the concept of 

consent as a central and key element of criminalisation. The next chapter will focus the 

analysis of the concept of consent, in relation to these forms of violence examined, at the 

regional level. Specifically, the research will consider the Istanbul Convention, one of the 

most comprehensive legal instruments on violence against women. In particular, it will 

examine the provisions of the Istanbul Convention in which the term consent is explicitly 

mentioned, i.e., crimes of sexual violence and forced abortion and sterilisation, in Article 36 

and 39, respectively. 
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CHAPTER 3 

The Inclusion of the Notion of ‘Consent’ in the Council of Europe 

Convention on Preventing and Combating Violence Against Women and 

Domestic Violence (Istanbul Convention) 

1. Introduction to the Istanbul Convention and its Implementation 

The analysis of this chapter delves into one of the most comprehensive legal instrument at 

regional level on violence against women, namely the Istanbul Convention, as it adopts the 

concept of consent as a key element in certain provisions. 

As a matter of fact, consent is of great importance in defining the offences included in the 

criminal law part of the Istanbul Convention. However, the concept of consent is specifically 

included and expressed only in Article 36 and Article 39, whereas the other provisions make 

reference to the use of force or coercion to establish the crime, for instance, Article 37 on 

forced marriage. This chapter will therefore focus especially on Article 36 and Article 39 of 

the Convention, as the notion of consent is included in the legal wording of these provisions. 

Indeed, the specific use of the term ‘consent’ in the text of the articles underlines the 

importance of this concept for the criminalisation of sexual violence, forced abortion and 

forced sterilisation. 

The Istanbul Convention was adopted by the Committee of Ministers of the Council of 

Europe on April 7, 2011, in Istanbul  and, since it opened for signature in the same year, 37 455

states and, recently, an international organisation, the European Union, have ratified the 

Convention.  The Istanbul Convention is the result of a long process of increasing 456

awareness regarding violence against women both in Europe and at international level.  In 457
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particular, the main role of the Convention is to fill the legal gap concerning violence against 

women that exists in Europe  by setting legally binding standards concerning the issue.   458 459

The Istanbul Convention has demonstrated to be one of the most innovative regional legal 

instrument that directly addresses violence against women.  At the international level, in 460

fact, the CEDAW does not contain a definition of violence against women or gender-based 

violence, although this issue was recognised in the subsequent General Recommendation No. 

19.  Moreover, the majority of legal instruments produced by UN bodies on violence against 461

women are soft laws, i.e. they do not establish legal obligations on States Parties.  462

Consequently, the Convention is one of most successful legislative step at regional level,  as 463

it prohibits violence against women and sets obligations for States Parties to prevent, protect 

and prosecute gender-based violence.  In other words, States Parties are required to design 464

or implement ‘a comprehensive framework, policies and measures’ in order to tackle violence 

against women at national level.  465

The Istanbul Convention is a legal instrument that presents several innovations. Firstly, the 

text of the Convention includes the principle of due diligence, which has been elaborated in 

the jurisprudence of regional courts.  Indeed, Article 5 of the Convention states that Parties 466

‘shall refrain from engaging in any act of violence against women and ensure that state 

authorities, officials, agents, institutions and other actors acting on behalf of the state act in 

conformity with this obligation.’  It also adds that States Parties must adopt all necessary 467

legislative and other measures in order to ‘exercise due diligence to prevent, investigate, 

punish and provide reparation for acts of violence […] perpetrated by non-state actors.’  In 468

doing so, the Convention recognises that States have due diligence obligations to treat 
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violence against women as any other criminal offence that is present in national 

jurisdictions.  Therefore, in the event of the commission of acts of violence against women, 469

a State can be held responsible for violations of the provisions of the Istanbul Convention 

both in the public and private spheres.  470

Secondly, another important aspect of the Istanbul Convention is Article 73, which 

recognises the possibility for national legal systems to provide more effective provisions 

compared to those enshrined in the text of the legal instrument.  In other words, States 471

Parties can adopt more favourable measures than the ones established by the Convention.  472

Moreover, the Istanbul Convention recognises the existence of other legal instruments, such 

as the CEDAW, and it does not preclude these instruments from providing more effective 

measures,  thus creating the possibility of mutual reinforcement in the area of gender-based 473

violence. 

Thirdly, the Istanbul Convention has a universal aspiration.  Indeed, the Convention can 474

be accessible to countries that are not members of the Council of Europe (hereafter CoE).  475

This possibility is enshrined in Article 76, which allows non-member states of the CoE to 

accede to the Convention, upon invitation by the Committee of Ministers and consultation 

and consent of the Parties.  The decision of the Committee of Ministers is taken by majority 476

vote as provided by Article 20(d) of the CoE Statute and by unanimity of the representatives 

of the Parties entitled to sit on the Committee of Ministers.  Moreover, the Istanbul 477

Convention is open to non-member States, that participated in the negotiations and have 

observer status in the CoE, and the European Union (Article 75).  For these reasons, the 478

Istanbul Convention could potentially become an international legal standard-setting 

instrument.   479
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Fourthly, and most importantly, the Istanbul Convention criminalises several forms of 

violence against women,  which are regulated by the provisions contained in Chapter V that 480

deals with substantive civil and criminal law and must be implemented at national level by 

States Parties.  Thus, the Convention consists in positive obligations for States Parties,  481 482

meaning that they have a specific obligation to criminalise intentional conducts contained in 

the seven Articles (Article 33 to 39).  Indeed, these crimes become substantive when the 483

provisions of the international instrument are incorporated by States Parties in their national 

legal systems.  This requires States to amend their criminal codes in order to effectively 484

prevent and combat violence against women.  However, these legislative provisions against 485

gender-based crimes can be considered effective provided that they are clearly defined in 

criminal codes. Otherwise, these legislative gaps result in incomplete national measures to 

criminalise and combat violence against women,  thus they do not guarantee the protection 486

of victims of violence and the prosecution of perpetrators. 

In addition, the Istanbul Convention recognises as crime both general offences, such as 

sexual violence, and specific gender-based offences, like female genital mutilation.  States 487

Parties must encompass both forms of these crimes in their jurisdictions in order to fulfil their 

obligations under the Convention,  although the implementation of the provisions can be 488

gender-neutral.  Nonetheless, several national legal systems have not aligned themselves 489

with the standards of the Convention and provided victims with the services that it requires 

yet.  Indeed, violence against women is not a crime per se in several legal systems,  as the 490 491

definition lacks the element of intent in the Istanbul Convention.  Yet, national legal 492

frameworks do not provide for the explicit criminalisation of certain offences in some cases or 
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they provide incomplete national definitions that do not comply with those included in the 

Convention.   493

With the ratification of the Convention by the European Union, a further legal aspect must 

be taken into account. In this specific case, indeed, the implementation of the Istanbul 

Convention to combat violence against women will be reinforced within the European Union 

and it ‘will strengthen the EU legal framework in this area.’  Furthermore, in accordance 494

with the Convention, the measures put in place by the European Union can provide a coherent 

legal framework for combating gender-based violence,  especially an harmonisation of legal 495

definitions of all forms of violence against women across all Member States.  However, the 496

implementation of the Convention’s provisions depends entirely on the legal competences of 

the European Union.  In particular, it relies on the legal basis that the Council of the 497

European Union identifies in the Directives concluding the accession to the Istanbul 

Convention, which determines by extension the legislative capacity of the European Union 

regarding violence against women.  An in-depth discussion of the legal debate and 498

consequences of the European Union’s accession to the Istanbul Convention will be presented 

in Chapter five. 

In general, States follow different approaches to regulate violence against women under 

the Istanbul Convention, from specific regulations to general criminal provisions that 

encompass several forms of violence against women.  For instance, the crime of bodily 499

harm can be considered a form of gender-based violence, as it includes the crime of forced 

sterilisation.  But it also applies to all cases to physical harm, thus not only to those that are 500

gendered.  In other words, in some national criminal codes, violence against women is not 501

specifically criminalised, but it falls under more general offence provisions, such as physical 

integrity.  Under the Istanbul Convention, States Parties must align their domestic law ‘with 502

the substantive and procedural law requirements of both civil and criminal law included in the 
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Convention.’  Hence, States Parties must adopt specialised legislation with the most 503

appropriate form and terminology in order to properly implement the provisions of the 

Istanbul Convention.  504

The provisions’ implementation and compliance by States Parties are crucial to combat 

gender-based violence and to protect victims.  In the following paragraphs this dissertation 505

delves into two forms of violence that are the focus of the research, sexual violence and 

forced abortion and sterilisation. In particular, it examines how these offences are elaborated 

in the Istanbul Convention, emphasising at the same time the central position of the concept 

of consent in these crimes. However, before proceeding to the analysis of Article 36 on sexual 

violence and Article 39 on forced abortion and forced sterilisation of the Istanbul Convention, 

it is deemed necessary to examine the definition of ‘gender’ and ‘violence against women,’ 

that the Convention proposes, to better grasp the legal formulations adopted in these articles. 

2. Defining Violence Against Women and Gender-based Violence in Relation to the 

Notion of Consent  

For the purpose of this analysis, it is fundamental to understand and discern ‘violence 

against women’ from ‘gender-based violence’. Indeed, ‘gender-based violence’ is often 

used as an interchangeable expression of ‘violence against women,’ but the two 

expressions are not completely equivalent. For instance, rights’ violations and abuses are 

often associated with and mostly experienced by women, but the expression ‘gender-based 

violence’ does not refer to this case only, as it can also be performed against men.  Thus, 506

gender-based violence can be considered a general expression encompassing all form of 

violence directed against a person based on his or her gender.  507

The dissertation deems thus necessary to analyse the definitions of ‘violence against 

women’ and ‘gender-based violence’ that are enshrined in the Istanbul Convention in order 

to clarify any possible confusion on the matter before proceeding. Indeed, besides aiming 

at eradicating all forms of violence against women and placing positive obligations upon 
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States Parties to comply with its provisions,  the Istanbul Convention, as all human rights 508

treaties, provides for specific definitions of ‘violence against women,’ as well as ‘gender-

based violence,’ and ‘gender.’  There are two important observations to make in this regard. 509

Firstly, the adoption of common definitions of violence against women and gender-based 

violence against women contributes to uniformly address the issue,  as it provides States 510

Parties, and more in general the European legal sphere, with clear and broad understandings 

of the phenomenon and its elements. 

Secondly, in providing such definitions, the Convention recognises the connection between 

violence against women—in this specific case the violations of women’s autonomy—and 

historicallly unequal power relations between men and women, which often give rise to 

gender stereotypes.  Indeed, the Convention considers violence against women as a 511

phenomenon that ‘violates and impairs or nullifies the enjoyment by women of their rights’  512

and it also states that such connection must be eradicated in order to guarantee women the full 

enjoyment of their rights.  513

In Article 3(a), violence against women is defined as ‘violation of human rights and a form 

of discrimination against women,’  which reflects one of the purposes of the Istanbul 514

Convention enshrined in Article 1(b) regarding the elimination of all forms of discrimination 

and the promotion of equality between men and women.  The second part of Article 3(a) 515

further adds that violence against women ‘shall mean all acts of gender-based violence that 

result in, or are likely to result in, physical, sexual, psychological or economic harm or 

suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, 

whether occurring in public or in private life.’  This definition reflects the denotation given 516

by the Committee of Ministers in the Council of Europe Recommendation Rec (2002) 5 on 

the protection of women against violence, by the CEDAW Committee in General 
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Recommendation No. 19, and contained in Article 1 of United Nations Declaration on the 

Elimination of Violence against Women.  However, Article 3(a) has broadened the 517

definition of violence against women by including a phenomenon that is often missing in 

human rights treaties.  The Istanbul Convention considers, indeed, economic harm as a form 518

of violence against women,  thus it offers an inclusive definition that aims at encompassing 519

all forms of violence.  In fact, violence against women can be considered a socio-legal 520

definition that serves as a ‘container’ to encompass different forms of gender-based violence, 

some more visible and others more subtle.  Therefore, the definition provided by Article 521

3(a) enables violence against women to be understood in its multiple forms, and it brings 

under this definition the offences that are specified in Chapter V of the Convention,  in 522

particular sexual violence, forced abortion, and forced sterilisation that are the focus of this 

dissertation. 

In addition, Article 3(d) of the Istanbul Convention provides States Parties with a 

definition of ‘gender-based violence against women,’ which is understood as ‘violence 

directed against a woman because she is a woman or which disproportionately affects 

women.’  Violence against women is indeed motivated by gender-related aspects, such as 523

the necessity to assert control on women, so it does not just occurs to them by accident.  524

Therefore, the definition contained in Article 3(d) places gender as the main reason for these 

acts of violence, as women are more affected compared to men due to unequal power 

relations, which are based on the stereotypical belief in the difference in status between men 

and women in both the private and public spheres.  In other words, the Istanbul Convention 525

recognises that the attribution of stereotypical roles to women in society creates the conditions

—or causes—of violence against women.  This is the case, for instance, with violations of 526

women's sexual and reproductive autonomy in the crimes of sexual violence, forced abortion 

and forced sterilisation. As analysed, women’s consent is often disregarded based on the 
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stereotypical belief that women are passive, subordinate or incapable of making rational 

choices. As a matter of fact, the Convention acknowledges that gender-based violence is 

‘deeply rooted in the social and cultural structures, norms and values’ of society,  thus 527

grasping the sociological causes of the issue. But above all, it recognises the gender-based 

nature of violence against women, which at the international level has only been codified in 

non-binding instruments.  528

As it has been discussed in the previous chapters, gender is closely related to consent in 

violence against women, as it affects the constructed assumption that women are subordinated 

to men, therefore lack autonomy.  Thus, it also affects female sexuality by extension 529

because it is considered passive.  As a matter of fact, research shows that specific roles and 530

stereotypical ideas can result in harmful practices and in the acceptability of violence against 

women (see Chapter 1, Section 2).  The Istanbul Convention provides for a definition of the 531

term ‘gender,’ which was deemed important by the drafter of the Convention in order to 

achieve equality between women and men.  Article 3(c) defines gender as ‘the socially 532

constructed roles, behaviours, activities and attributes that a given society considers 

appropriate for women and men.’  Among the international instruments dealing with 533

women’s rights, the Istanbul Convention is the only that provides for a definition of gender.  534

Although the term was defined for the first time in Article 7(3) of the Rome Statute of the 

International Criminal Court (ICC),  this definition has been strongly criticised for its limits, 535

as it fails in recognising gender as a social construction of roles of males and females.  536

Indeed, the Rome Statute understands gender as analogous to biological sexes rather than as a 

socially constructed set of assumptions.  Consequently, equating the meaning of gender with 537

that of biological sex identity results in a misconception that excludes other gender-based 

 Explanatory Report to the Council of Europe Convention, cit., para. 44.527

 Jurasz, O. (2015). The Istanbul Convention, cit., p. 5.528

 Cook, R. J., and Cusack, S. (2010). Gender Stereotyping, cit., p. 12.529

 Hakvag, H. (2010). Does Yes Mean Yes? , cit., p. 122. 530

 Explanatory Report to the Council of Europe Convention, cit., para. 43.531

 Explanatory Report to the Council of Europe Convention, cit., para. 43.532

 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic 533

Violence. (2011). 
 De Vido, S. (2016). Donne, violenza e diritto internazionale, cit., p. 35.534

 Ibidem.535

 Oosterveld, V. (2005). The Definition of "Gender" in the Rome Statute of the International Criminal Court: A 536

Step Forward or Back for International Criminal Justice? Harvard Human Rights Journal, 18, pp. 56, 71. 
Retrieved Nov 29, 2023, from https://ir.lib.uwo.ca/lawpub/93.

 Ibidem.537

	 71

https://ir.lib.uwo.ca/lawpub/93


crimes, for example, against homosexuals or transgender people.  Nonetheless, according to 538

an author, the Rome Statute’s definition is broad enough to ensure different interpretation by 

the ICC, so as to include different genders, as well as, sexual orientations.  539

In this regard, instead, the Istanbul Convention provides States Parties with a more 

encompassing definition of the term gender when compared to the Rome Statute of the 

ICC.  As aforementioned, the Convention does not limit the definition of gender to 540

biological sexes, male and female, but it takes a step forward recognising that the term 

encompasses also socially constructed roles and assumptions that society deems appropriate 

for men and women.  Furthermore, the Explanatory Report specifies that ‘gender’ does not 541

replace the terms ‘women’ and ‘men’ used in the Convention,  and in doing so, it recognises 542

that gender-based violence does not exclusively refer to violence against women.  543

Furthermore, Article 3(c) assumes even more importance in the light of Article 12(1) 

concerning the elimination of practices and traditions, which are based on a stereotypical view 

of the role of women, and the implementation of socio-cultural change in order to prevent 

gender-based violence.  544

As discussed, gender stereotypes are at the roots of possible acts of violence against 

women as they attribute to women a subordinate status whereby their decision-making and/or 

sexual autonomy, such as giving consent to sexual activities, is not respected. To this end, 

Article 3(a), 3(c), and 3(d) of the Istanbul Convention provide States Parties with 

comprehensive definitions of ‘violence against women,’ ‘gender,’ and ‘gender-based violence 

against women’ in order to properly fulfil the purposes of the Convention contained in the 

Preamble and to respond to the phenomenon with appropriate measures.  Whereas, Article 545

12 lays the foundations for the obligations of States Parties to combat stereotypes of social 
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and cultural roots that cause the perpetration of the forms of violence criminalised by the 

Istanbul Convention, such as sexual violence or forced sterilisation.  546

The following paragraphs will observe how the Convention has defined the crimes of 

sexual violence, forced abortion, and forced sterilisation in Articles 36 and Article 39. In 

particular, the analysis will focus on the use of the concept of consent in the definitions of 

these two crimes, emphasising the importance that the notion of consent has as a key element 

of these offences. 

3. The Inclusion of the Notion of ‘Consent’ in Article 36 on Sexual Violence 

In the preceding chapter, the importance of the concept of consent in relation to sexual 

violence has been discussed. In particular, the analysis has highlighted the importance that the 

notion plays as key element of the offence of sexual violence.  In other words, consent sets 547

the legal boundary between permissible acts of sexual nature and sexual offences.  Sexual 548

violence is indeed defined by an author as A being responsible for a sexual offence if B does 

not agree or positively consent to the sexual activity.  However, as demonstrated, the notion 549

of consent is rather complex to define, as it encompasses several aspects that must be assessed 

in the specific context. For example, consent can be vitiated by coercion, therefore, it cannot 

be regarded as an expression of a person’s free will. 

The Istanbul Convention places obligations of result upon States Parties regarding the 

criminalisation of sexual violence, i.e. they must adopt, amend or repeal national laws to 

comply with specific provisions enshrined in the legal instrument.  Sexual violence is 550

regulated by Article 36 of the Istanbul Convention and it is defined as follows: 

‘1. Parties shall take the necessary legislative or other measures to ensure that the 

following intentional conducts are criminalised: 

a) engaging in non-consensual vaginal, anal or oral penetration of a sexual nature 

of the body of another person with any bodily part or object; 

b) engaging in other non-consensual acts of a sexual nature with a person; 
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c) causing another person to engage in non-consensual acts of a sexual nature with a 

third person. 

2. Consent must be given voluntarily as the result of the person’s free will assessed in 

the context of the surrounding circumstances. 

3. Parties shall take the necessary legislative or other measures to ensure that the 

provisions of paragraph 1 also apply to acts committed against former or current 

spouses or partners as recognised by internal law.’  551

Article 36 places obligations on States Parties to criminalise sexual violence and rape.  It 552

is interesting to note that this Article provides for a more detailed and specific provision in 

comparison to other articles of the Convention.  Indeed, Article 36(1) establishes criminal 553

offence of sexual violence for all forms of sexual acts that ‘are performed on another person 

without her or his freely given consent’ and are characterised by intentionality. It is necessary 

to make two observations with this regard. Firstly, this provision is articulated in a gender-

neutral manner. As a matter of fact, gender neutrality is considered one of aspects of all 

criminal provisions of the Istanbul Convention, which means that the sex of the victim or 

perpetrator does not have to be a constitutive element of the crime.  However, this does not 554

necessarily imply that States Parties cannot include gender-specific provisions within their 

national legal frameworks,  as women are disproportionally affected by violence.   555 556

Secondly, the provision specifically requires for the conduct to be ‘intentional’ in order to 

criminalise the act.  In sexual violence, the criminal ‘intent,’ also known as mens rea, occurs 557

when the act is performed in pursuit of one’s own sexual gratification, and the offence is 

therefore not incidental.  In Article 36 of the Istanbul Convention, the element of 558

intentionality is relevant in accessing individual responsibility for the crime of sexual 

violence.  However, the term ‘intentional’ is not defined in the provision of the Istanbul 559
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Convention; on the contrary, the interpretation of intentional conduct is left to the national law 

of each State Party.  Nonetheless, this element is required for all forms of sexual acts listed 560

in Article 36.  561

To continue with the analysis, lit. a makes reference to different forms of penetration of a 

person’s body, i.e. vaginal, anal or oral, to which the person has not consented.  It further 562

specifies that such penetration can be performed with any bodily part or object,  thus 563

including every type of sexual activity within the scope of Article 36. As for the ‘sexual 

nature’ requirement for the penetration, the term underlines the limits of the provision to all 

acts that have a sexual connotation, but not to those that lack this aspect.  To be specific, an 564

act of ‘sexual nature’ in criminal law is performed by a person who understands that the 

‘gesture counts as a sexual practice’ and decides to use this to satisfy herself or himself 

sexually, to degrade the other person, or to impose control on the other.  For this reason, it is 565

not possible to define an act as a crime of sexual violence under Article 36(1)(a) if the 

penetration is not of ‘sexual nature.’ 

Lit. b refers to all acts of sexual nature that are performed without the ‘freely given 

consent’ of the other person.  While, lit. c covers the eventuality for acts of sexual nature to 566

be performed on the victim by a third person, which is not the perpetrator.  By doing so, lit. 567

c covers cases in which the victim is forced to comply with or engage in sexual activity with a 

person that is not the perpetrator, provided that this conduct can be considered intentional, as 

specified under Article 36(1).  568

Paragraph 3 of Article 36 of the Istanbul Convention places positive obligations on States 

Parties to adopt all legislative and other measures in order to apply the provisions included in 

paragraph 1 to any non-consensual acts of sexual nature committed against a former or 

current partner.  Hence, the provision applies to all cases of sexual violence and rape, 569
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regardless of the relationship between the victim and the perpetrator.  Article 36(3) aims at 570

encompassing all cases of sexual violence and rape with no exceptions to the criminalisation 

of acts committed against former or current partners. Thus, on one side, it recognises the 

possibility for sexual violence to occur both between strangers and between acquaintances or 

partners. On the other side, it includes within its scope the crime of marital rape, also known 

as spousal rape or intimate partner rape.  In several countries, indeed, marital rape is not 571

explicitly criminalised under the law, while in others this is a rather recent development.  572

Paragraph 3 recognises the occurrence of sexual violence and rape as forms of exerting power 

and control over one’s partner and, consequently, the need to ensure that these acts are 

criminalised.  573

The provision contained in Article 36(2) of the Istanbul Convention results from a recent 

shift from a coercion-based towards a consent-based understanding of sexuality in the sex 

crimes sphere.  The concept of consent is indeed placed at the core of Article 36(2),  thus 574 575

it is the constituent element for the criminalisation of sexual violence and rape.  The 576

Explanatory Report makes reference to the ECtHR’s case-law,  in particular to the M.C. v 577

Bulgaria judgement, in which the definition of rape, and in general of sexual offence, focuses 

on the lack of consent.  Indeed, as analysed (see Chapter 2, Section 2.1), the ECtHR notes 578

that a requirement of physical resistance may result in some types of rape going unpunished 

and the protection of an individual’s sexual autonomy being compromised.  Consequently, 579

the Court states that an effective prosecution has to be conducted for ‘any non-consensual 

sexual act, even in the absence of physical resistance on the part of the victim,’ in accordance 

with Articles 3 and 8 of the ECHR.  As a matter of fact, physical resistance does not always 580

occur in sexual violence and rape, as victims react differently according to different emotional 

 Explanatory Report to the Council of Europe Convention, cit., para. 194. 570

Article 36(3) can also be related to Article 43 on the application of criminal offence. Indeed, this article states 
‘the offences established in accordance with this Convention shall apply irrespective of the nature of the 
relationship between victim and perpetrator,’ thus it further strengthens the provisions contained in Article 36(3).

 De Vido, S. (2020). Violence against women’s health, cit., p. 38.571

 Ibidem.572

 Explanatory Report to the Council of Europe Convention, cit., para. 194.573
 Corrêa Camargo, B., & Renzikowski, J. (2021). The Concept of an “Act of a Sexual Nature” in Criminal Law, 574

cit., p. 768.
 European Commission, Directorate-General for Justice and Consumers, Sosa, L., De Vido, S. (2021). 575

Criminalisation of gender-based violence against women in European states, cit., p. 76.
 De Vido, S. (2016). Donne, violenza e diritto internazionale, cit., p. 126.576

 Explanatory Report to the Council of Europe Convention, cit., para. 191.577

 Pitea, C. (2005). Rape as a Human Rights Violation and a Criminal Offence, cit., p. 457.578

 M.C. v Bulgaria. (2004). Application no. 39272/98, para. 161.579

 Ivi, para. 166.580

	 76



stress dynamics.  Furthermore, it is important to recall that the use or threat of use of force 581

is not the only modality by which one can violate a person’s sexual autonomy  and possibly 582

obtain consent. For this reason, the provision provides for the prosecution to be conducted on 

a case-by-case basis, assessing the context in which the victim gave consent, in order to 

determine whether it was the result of the person’s free will or not.  A victim of sexual 583

violence may indeed give her consent to an act of sexual nature, for instance, but if such 

consent is obtained by force, it is not the expression of her free will.  584

This context-sensitive assessment must therefore not rely on ‘assumptions of typical 

behaviour in such situation,’ and gender-based stereotypes and myths regarding male and 

female sexuality must not influence the prosecution of rape cases.  This behaviour is rather 585

common in judicial proceedings, as it has been explained in the preceding chapters. The J.L. 

v. Italy judgement is indeed a case in which judicial authorities failed to respect the victim’s 

private life because they took into consideration her family and sexual life during the trial.  586

In general, the victim’s sexual history is often used by the defence to challenge the credibility 

or lack of consent of the victim.  However, Article 54 of the Istanbul Convention states that 587

‘evidence relating to the sexual history and conduct of the victim shall be permitted only 

when it is relevant and necessary.’  In doing so, Article 54 ensures, together with the 588

provisions enshrined in Article 36 on sexual violence and rape, that the victim’s sexual history 

is not adopted to exonerate the perpetrator in criminal proceedings and it restricts the use of 

this evidence where it is relevant to the trial.  589

In addition, and most importantly, pursuant to Article 36(2), States Parties are required to 

implement this provision by encompassing the concept of ‘lack of freely given consent’ for 

any sexual act contained in lit. a to lit. c in their national criminal codes.  However, this 590

paragraph does not provide for a legal definition of consent.  It only mentions that consent 591

must be ‘given voluntarily as the result of the person’s free will assessed in the context of the 
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surrounding circumstances.’  Thus, the provision delegates to States Parties the decision 592

concerning the specific wording of the legislation and the elements that they consider as 

precluding freely given consent.  As analysed, the concept of consent does not have a 593

universal definition, as it varies across national legal systems.  For this reason, in some 594

cases national legal frameworks are not fully aligned with the provisions of Article 36, despite 

they should reflect the Convention’s understanding of this gender-based crime as closely as 

possible.  595

To conclude, Article 36 of the Istanbul Convention regulates the criminalisation of sexual 

violence, including rape, by encompassing a wide range of acts of a sexual nature and by 

placing the concept of consent, in particular lack of consent, as the constitutive element of the 

crime. The shift in the sexual crimes sphere from a coercion-based towards a consent-based 

understanding of sexuality  has ensured the protection of women’s rights, thus their 596

autonomy, in the legal domain.  However, the lack of a legal definition of freely given 597

consent leaves it entirely up to States Parties to determine the wording and characteristics that 

constitute this notion, thus resulting in legislation that is sometimes unclear or not fully 

compliant with Article 36 of the Istanbul Convention. 

In the next paragraph, the text of Article 39 regarding forced abortion and forced 

sterilisation is analysed to determine the characteristics and constitutive elements of these 

crimes, with a particular focus on the notion of consent. 

4. The Concept of ‘Informed Consent’ in Article 39 on Forced Abortion and Forced 

Sterilisation 

The concept of consent is of fundamental importance in forced abortion and forced 

sterilisation. As examined, informed consent has entered the legal domain quite recently and it 

is defined as the practice of informing a patient of the possible consequences of a medical 

procedure.  Informed consent is the key element for the criminalisation of forced abortion 598

and forced sterilisation as forms of violence against women. Indeed, these practices can also 
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 Corrêa Camargo, B., & Renzikowski, J. (2021). The Concept of an “Act of a Sexual Nature” in Criminal 596

Law, cit., p. 768.
 De Vido, S. (2020). Violence against women’s health, cit., p. 199.597

 Green, D. S., & MacKenzie, C. R. (2007). Nuances of informed consent, cit., p. 116.598

	 78



be considered as violations of women’s right to health, thus by extension of women’s sexual 

and reproductive health in general, as they affect their reproductive autonomy.  The practice 599

of forced sterilisation, for instance, interferes with a woman’s reproductive system,  thus 600

with her rights to decide about her reproductive options,  as it has lasting and permanent 601

consequences.  The invasiveness of this type of surgery on women’s body, for instance, is as 602

serious as to sufficiently qualify as an offence of bodily harm.  603

The Istanbul Convention requires States Parties to criminalise these types of violence 

against women by adopting, amending or repealing domestic law.  Forced abortion and 604

forced sterilisation are regulated by Article 39 as follows: 

‘Parties shall take the necessary legislative or other measures to ensure that the 

following intentional conducts are criminalised: 

a) performing an abortion on a woman without her prior and informed consent; 

b) performing surgery which has the purpose or effect of terminating a woman’s 

capacity to naturally reproduce without her prior and informed consent or 

understanding of the procedure.’  605

This article of the Istanbul Convention refers to the concept of ‘intentionality’ as Article 

36. In other words, the conduct must prove to be ‘intentional’ to consider the act a crime.  In 606

this particular case, mens rea occurs when the victim is coerced or misled into undergoing an 

abortion or a surgical sterilisation, thereby violating the woman’s autonomy and natural 

reproductive capacity. However, although the Istanbul Convention considers gender neutrality 

an important aspect of the criminal law part,  the formulation of Article 39 is not gender-607

neutral.  This provision, indeed, ‘breaks with the principle of gender neutrality of the 608

criminal law part’ of the Istanbul Convention, as these offences necessarily require the victim 

to be a woman or a girl.  However, it is important to add a clarification: by defining forced 609
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sterilisation as a gendered phenomenon, it also concerns individuals belonging to particularly 

vulnerable groups, such as transgender people.  In this regard, the decision to transcend the 610

principle of gender neutrality of this provision is to be found in the objective of the article of 

the Convention itself.  Article 39, indeed, aims to emphasise the importance of respecting 611

women’s reproductive rights, especially women’s decision-making autonomy, as women are 

disproportionately subjected to forced sterilisation compared to other categories.  612

In lit. a forced abortion is defined as the intentional termination of a women’s pregnancy 

without her prior and informed consent.  The term ‘termination of pregnancy’ refers any 613

procedure that results in the elimination of any product of conception.  Indeed, it exists 614

numerous medical techniques to perform abortion, either through medication or surgical 

aspiration or removal, depending on the number of weeks of pregnancy. 

Lit. b defines the crime of forced sterilisation.  Article 39(b) establishes criminal offence 615

for any surgery aiming at effectively terminating the natural reproductive capacity of a 

woman without her prior and informed consent.  By the term ‘sterilisation,’ lit. b refers to 616

any type of medical procedure that results in a detrimental and irreversible effect on a 

woman’s reproductive capacity.  617

Key element in establishing the criminal offence of forced abortion and forced sterilisation 

is the lack of consent prior to the medical procedure and lack of due information.  Lit. a and 618

lit. b make specific reference to ‘informed consent,’ which can be defined as the practice of 

informing a patient about the benefits and possible risks of any medical treatment.  Thus, 619

the crime of forced abortion and forced sterilisation cover any procedure that is performed 

without the fully informed decision of the woman.  Article 39 does not provide for a 620

definition of informed consent, nonetheless this provision must follow the standards included 

in the Convention for the protection of Human Rights and Dignity of the Human Being with 

regard to the Application of Biology and Medicine: Convention on Human Rights and 
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Biomedicine (Oviedo Convention) with regard to the notion.  This confirms what has been 621

discussed in the previous paragraphs in the light of Article 73 of the Istanbul Convention, 

which states: 

‘The provisions of this Convention shall not prejudice the provisions of internal law 

and binding international instruments which are already in force or may come 

into force, under which more favourable rights are or would be accorded to 

persons in preventing and combating violence against women and domestic 

violence.’  622

As analysed, the Convention does not preclude the existence of other legal instruments that 

can provide more effective measures;  on the contrary, it recognises the possibility of 623

creating mutual reinforcement in specific legal fields.  In the Oviedo Convention, indeed, 624

consent is considered as a ‘well-established rule,’ according to which the patient’s autonomy 

must be respected in the medical sphere, and it should be free and informed.  Whereby a 625

patient’s ‘informed consent’ must encompass the relevant facts about the medical intervention 

to be considered valid, including ‘the purpose, nature and consequences […] and the risks.’  626

Furthermore, the standards set by the Oviedo Convention require the information given to the 

patient to be clear and suitably worded, namely understandable.  Article 39 of the Istanbul 627

Convention must therefore be interpreted in the light of Article 5 of the Oviedo Convention, 

as the latter provides for a more comprehensive explanation of the requirements and elements 

of a patient’s ‘informed consent.’ 

To conclude, Article 39 of the Istanbul Convention regulates the crime of forced abortion 

and forced sterilisation. However, this specific article breaks from the gender-neutral principle 

that characterises the criminal law part of the Convention because these offences 

 Explanatory Report to the Council of Europe Convention, cit., para. 204.621
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disproportionately affect women and girls. This is due in part to the fact that the crime of 

forced abortion can be perpetrated only on women, for instance.  Furthermore, the provision 628

aims to underline the importance of respecting women’s reproductive rights, which can be 

seriously or permanently violated by these practices, and to allow women to freely decide on 

their reproductive life.  629

In this chapter, the most comprehensive and holistic regional legal instrument, the Istanbul 

Convention,  has been presented in order to provide the definition of ‘violence against 630

women,’‘gender-based violence,’ and ‘gender,’ as well as, to observe the legal formulation of 

the crimes of sexual violence, and forced abortion and forced sterilisation. In particular, the 

research observed how the concept of consent, the object of this research, has been included 

in Article 36 on sexual violence and Article 39 on forced abortion and forced sterilisation of 

the Istanbul Convention. 

The dissertation will now consider the Baseline Reports of the Convention’s monitoring 

mechanism, namely the Group of Experts on Action against Violence against Women and 

Domestic Violence (GREVIO), in order to discuss and examine the compliance of national 

legislation of States Parties with the provisions of Article 36 and Article 39. 

 Christofi, A., et al. (2017). Violence against women and the EU, cit., p. 69.628
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CHAPTER 4 

Consent in the Practice of the Group of experts on Action Against Violence 

Against Women and Domestic Violence (GREVIO) 

1. Introduction to the Monitoring Activity of the GREVIO and its Relevance 

Article 66 to Article 70 concern the monitoring mechanisms of the Istanbul Convention.  631

Chapter IX, indeed, establishes the Group of Experts on Action against Violence against 

Women and Domestic Violence (hereafter GREVIO), an expert body, under Article 66, and a 

Committee of the Parties, a political body composed of representatives of States Parties, 

under Article 67.  Thus, the monitoring mechanism is composed of two pillars that are 632

responsible for ensuring the compliance of States Parties with the Convention’s obligations.  633

For the purpose of this research, it is deemed necessary to provide an introduction to one of 

these pillars, namely the GREVIO, as this dissertation relies on the evaluation reports 

concluded by the body of experts. The dissertation will indeed analyse States Parties’ 

compliance with the provisions contained in Article 36 and Article 39 of the Istanbul 

Convention through these reports in order to demonstrate that several Parties are yet to align 

with these provisions. 

As aforementioned, the GREVIO is established by Article 66 of the Convention in order to 

monitor the correct implementation and compliance of States Parties with mandatory 

obligations.  At present, the body is composed of 15 members,  as Article 66(3) requires 634 635

the election of five additional members to the initial ten following the 25th ratification or 

accession to the Convention.  The group of experts is elected by the Committee of the 636

Parties among the national candidates proposed by States Parties.  Paragraph 4 specifies the 637
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principles of the election of GREVIO’s members.  Indeed, each candidate must respect 638

certain requirements and competencies in order to be elected as a member of the monitoring 

body.  The GREVIO’s members must therefore meet specific criteria, i.e. independence, 639

impartiality, and expertise.  In other words, the GREVIO must be independent and impartial 640

in the exercise of its function.  In addition, the members selected must demonstrate a 641

‘recognised competence in the fields of human rights, gender equality, violence against 

women and domestic violence, or assistance to and protection of victims’ or, simply, 

‘experience in the areas covered by the Convention.’  Furthermore, they should represent 642

important actors or agencies dealing with violence against women, for example, NGO 

representatives.   643

The Convention establishes two monitoring procedures in order to assess the States Parties’ 

compliance with mandatory obligations.  Article 68, indeed, provides the procedure for a 644

country-by-country evaluation that must be conducted through the sending of questionnaires 

to States Parties and it is concluded with the final report and conclusions of the GREVIO.  645

Whereas, the second procedure consists of an urgent inquiry, that is required by the GREVIO 

under Article 68,  paragraphs 13 to 15, in the case of possible serious or persistent patterns 646

of violations of the Convention by a State Party.  In this sense, the GREVIO’s competencies 647

resemble those of the Committees established by the United Nations human rights treaties.  648

This nonetheless, the reporting procedure is the most widely employed by the monitoring 

mechanism.  Under Article 68(1), States Parties are required to submit to the independent 649

expert body reports based on a questionnaire developed by the GREVIO.  These initial 650
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reports aim to assess the national legislative and other measures adopted by States Parties to 

implement the provisions of the Convention.  As of December 2023, more than thirty 651

baseline evaluation reports have been published by the GREVIO so far, with the exception of 

Ukraine because the publication and assessment were postponed following the invasion of the 

country by Russia in 2022.  Article 68(3) specifies that States Parties must periodically 652

submit subsequent reports on specific provisions selected by the GREVIO.  At the end of 653

the evaluation process, the GREVIO adopts its report and conclusions on the measures 

implemented by each State Party,  including proposals concerning the modality to address 654

the difficulties that are identified.  It is important to remark on three aspects of the country-655

to-country monitoring procedure of the GREVIO. Firstly, the reporting mechanism is more 

detailed compared to other human rights treaties, as the Convention provides specific 

information concerning the steps that States Parties must take during the reporting 

procedure.  For example, besides providing all the information requested by the GREVIO, 656

States Parties must respond to questionnaires regarding specific provisions selected by the 

monitoring body in each evaluation round following the initial reports’ submissions.  657

Secondly, under article 68(5) the GREVIO can receive information and reports on the 

implementation of the provisions of the Istanbul Convention from non-governmental 

organisations (NGOs), civil society, and national institutions protecting human rights.  This 658

type of information is commonly known as ‘shadow reports’ and it has helped to provide 

insights into legislative and other measures adopted by a State Party in relation to the 

provisions of the Convention.  For example, four shadow reports from national NGOs were 659

received by the GREVIO during the evaluation procedure of Croatia.  These reports 660

provided comprehensive information on Croatian legislative measures and their practical 
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implementation in the national legal system.  Thus, NGOs are deemed essential to the 661

monitoring process, as they co-operate with the GREVIO during the reporting period, but 

they also contribute to making progress in the area of violence against women, by ‘shaping 

political and public awareness.’  662

Thirdly, the GREVIO makes use of different verbs to determine different levels of urgency 

in its reports, i.e. ‘urges,’ ‘strongly encourages,’ ‘encourages,’ and ‘invites.’  For instance, 663

the verb ‘urges’ calls for immediate action in the States Parties’ legislation or policy in order 

to comply with or implement the Convention.  Whereas, ‘strongly encourages’ is used when 664

States Parties must remedy weaknesses in national systems that need to be addressed in the 

near future, as they prevent the full implementation of the Convention.  665

Furthermore, the GREVIO may subsidiarily decide to organise country visits with the 

assistance of national authorities and experts.  However, this particular monitoring aspect 666

should be applied when necessary.  In other words, country visits are conducted in case the 667

information gathered is insufficient, or if it exists reliable information on a potentially 

problematic situation in a State Party that requires an immediate response in order to avoid or 

limit violations of the provisions of the Convention,  i.e. in the case of urgency provided for 668

in Article 68(14).  669

Under Article 69, lastly, the group of experts may adopt, when necessary, general 

recommendations concerning the implementation of the Convention.  However, it is 670

important to note that these recommendations are not ‘country-specific’ and, most 

importantly, they are not of a binding nature, thus they do not have binding effects on States 

Parties.  This notwithstanding, general recommendations must be taken into consideration 671
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by States Parties, as they offer guidance for the implementation of the Convention.  672

Moreover, they should be included in the future monitoring rounds of States Parties by the 

GREVIO.  673

In general, the GREVIO monitoring activity produces non-binding acts and 

recommendations.  The non-binding nature of the GREVIO’s baseline reports can, 674

therefore, challenge the full implementation of the Istanbul Convention by States Parties, as 

they have no obligations to respect the conclusions made in these acts. However, it must be 

noted that treaty bodies have generally demonstrated to be effective in ensuring compliance 

with mandatory obligations under each convention, despite producing non-binding acts.  In 675

this sense, treaty bodies have the ability to encourage States Parties to fulfil their 

commitments.  676

In conclusion, despite the non-binding nature of the GREVIO’s baseline reports, it is 

possible to say that the effectiveness of the Istanbul Convention depends on the establishment 

of this monitoring mechanism, whose aim is to assess the implementation of legislative and 

other measures by States Parties, as well as, their compliance with the treaty provisions.  677

The GREVIO has, indeed, established itself as an authoritative voice in the field of preventing 

and combating violence against women.  As a matter of fact, the reports of the GREVIO 678

provide States Parties with clear and individual, namely state-by-state, guidance on where to 

focus their efforts to improve the implementation and compliance of national legal systems 

with the Convention.  It is also worth noticing that the GREVIO has the possibility to 679

concentrate on specific aspects of States’ compliance with the provisions of the Convention, 

compared to other treaty bodies.  Thus, the group of experts can examine these areas in 680

depth and provide efficient conclusions in each individual report.  Furthermore, the 681
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GREVIO identifies ‘promising practices that can serve as inspiration for any government 

seeking to ensure’ the protection of women’s rights, thus individual reports have a guiding 

aim both for the specific State Party, as well as, for all the Parties to the Convention.  682

Having briefly introduced the main monitoring mechanism and its reporting procedures, as 

well as its relevance, the next chapters will delve into the analysis of the compliance of 

national legal systems with the provisions of Articles 36 and 39 of the Convention. 

2. The Analysis of the Compliance of Article 36 on Sexual Violence in GREVIO’s 

Baseline Evaluation Reports 

In the definition provided by the Istanbul Convention, the concept of consent is the 

fundamental legal element to criminalise sexual violence, including rape.  As mentioned in 683

the previous chapter, sexual violence is regulated by Article 36 of the Istanbul Convention, 

which defines crimes on the basis of the lack of consent.  Indeed, consent must ‘be given 684

voluntarily as a result of the person’s free will’ in order for an act not to be considered a 

sexual violence offence.  Under Article 36, therefore, States Parties have positive 685

obligations to criminalise all forms of non-consensual acts of sexual nature, including rape,  686

meaning that they must adopt legislative and other measures to implement the provisions 

contained in this article.  687

The monitoring of the implementation and compliance of States Parties with the provisions 

included in Article 36 of the Istanbul Convention is entrusted to the independent group of 

experts, GREVIO, under Article 66. Over the years since its establishment, the GREVIO has 

published several baseline reports with the aim of providing comprehensive guidance to 

improve provisions’ compliance in States Parties.  By doing so, the GREVIO has not only 688

ensured the fulfilment of mandatory obligations by States Parties, but it has also enabled the 

improvement of the implementation of the provisions of the Convention. 
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Since 2017, the group has published 35 reports.  Although most States Parties are found 689

to have sufficiently implemented the provisions included in Article 36, some still have 

substantial shortcomings in this respect, particularly with regard to the inclusion of the 

concept of consent in national criminal codes. The GREVIO identified four different 

approaches in criminalising sexual violence, including rape, in the national legal frameworks 

of States Parties.  The definition of sexual violence based on the use of force and other 690

violent behaviours is considered one of the most traditional and implemented criminal law 

approaches. As a matter of fact, in the 4th General Report on GREVIO’s Activities, the 

GREVIO recognises that several states have encompassed in their legal framework the 

definition of sexual violence, particularly rape, based on the lack of consent, as required under 

Article 36.  However, a consistent number of national legal definitions of sexual violence 691

still require the use of violence, coercion, threats, and so forth as a constitutive element of the 

offence.  692

In particular, Albania, Andorra, Bosnia and Herzegovina, Estonia, France, Georgia, Italy, 

the Netherlands, Norway, Poland, Romania, San Marino, Serbia, and Switzerland still have 

force-based legal systems to criminalise sexual violence.  In other words, ‘the use of 693

violence, coercion, compulsion, threat, intimidation or a state or situation of the victim which 

makes them incapable of resisting’ is the constituent element of this offence in these national 

legal frameworks.  In the Baseline Report of Albania, for instance, the GREVIO recognises 694

that requiring resistance in the force-based definition of sexual violence, including rape, does 

not protect women’s rights, especially sexual autonomy.  During prosecutions, indeed, a 695

context-sensitive assessment of the evidence must be adopted in order to determine whether 

the victim has freely given her consent or not.  Moreover, prosecutions must take into 696
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consideration different behavioural responses to sexual violence and rape,  as victims do not 697

always physically resist the perpetrator.  Thus, the judicial analysis should not be based on 698

assumptions or stereotypical beliefs about women’s sexuality and women’s behaviour in these 

situations.  The crime of sexual violence, including rape, is encompassed in Section VI of 699

the Criminal Code of the Republic of Albania (hereafter CCA), but the requirement 

established under Article 36 of the Istanbul Convention, i.e. lack of consent, is not present as 

a constituent element in the national legal definition of the crime.  As a matter of fact, 700

Article 102 of the CCA states that engaging ‘in sexual activity by use of force with adult 

females or between spouses or cohabitants, without the consent of either of them, shall be 

punishable.’  Hence, lack of consent is recognised by the CCA as a constituent element of 701

the crime only between spouses or couples, but not when the Article is applied to other cases 

of sexual violence.  Article 104 of the CCA regulates sexual assault, but as for Article 102, 702

the definition lacks the concept of consent as the key element of the crime.  Indeed, this 703

article criminalises conducts of sexual nature that are obtained through intimidation with the 

use of weapons,  but no reference is specifically made to the lack of consent. With this 704

regard, the GREVIO urges the Albanian authorities to include a definition of sexual violence, 

including rape, based on lack of freely given consent and overcome the requirement of 

resistance of the victim.  As aforementioned, the GREVIO uses specific verbs depending on 705

the urgency of the situation.  With regard to the case of Albania, the group of experts is 706

calling for immediate action in the national legislation to comply with Article 36 of the 
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Istanbul Convention,  so as to ‘ensure that certain types of sexual violence do not go 707

unpunished.’  708

The requirement for the use of force in sexual violence is present also in the Criminal Code 

of Finland. Chapter 20 on sexual offences was reformed in 1998 with the adoption of the 

Finnish Sexual Offences Act, which defines the crime of rape under different degrees of 

physical violence and coercion.  In Sections 1 and 2, rape is criminalised on the basis of 709

force.  In particular, Section 1(1) defines rape as ‘sexual intercourse by the use or threat of 710

violence,’  while paragraph 2 refers to certain conditions that aggravate the sexual act, 711

namely ‘unconsciousness, illness, disability, state of fear or other state of helplessness’ and it 

also includes the inability of a person to ‘defend […] herself or to formulate or express […] 

her will.’  Once again, the legal approach adopted by the Finnish authorities does not 712

comply with the requirement of lack of consent as included in Article 36 of the Istanbul 

Convention.  Firstly, in the Criminal Code of Finland rape is defined in relation to different 713

‘degrees of physical violence used or threatened by the perpetuator.’  Secondly, this 714

approach requires victims to demonstrate proof of their resistance, as the definition of rape is 

based on violence, coercion, or use or threat of use of force.  The GREVIO recognises that a 715

woman’s ability to consent to acts of sexual nature depends on different factors, not 

exclusively on force or violence.  For this reason, the Finnish authorities are encouraged to 716

word the Sections concerning sexual offences on the basis of freely given consent, taking into 
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consideration a wide range of possible invalidating elements to women’s consent other than 

force or coercion.  717

Similar shortcomings regarding compliance with Article 36 were identified in the 

Norwegian Criminal Code.  The GREVIO noted, indeed, that a force-based model is 718

applied to the criminalisation of sexual violence in both legal systems, the Finnish and 

Norwegian one (exception made for Section 297 of the Criminal Code of Norway on ‘Sexual 

act performed without consent’).  Chapter 26 of the Norwegian Criminal Code covers 719

sexual offences and a general definition of the crime of sexual assault is included in Section 

291, which regulates cases of sexual activity obtained through violence or threatening 

conduct, or in cases of unconsciousness or helplessness state.  According to the GREVIO, 720

this approach leads to the demand for higher levels of evidence of physical resistance of the 

victim, thus a ‘shifting of the focus onto the victim’s behaviour rather than on the accused’s 

actions.’  In other words, these legal models do not capture the definition of sexual violence 721

that is set out in Article 36 of the Istanbul Convention, as well as, the realities of women’s 

experiences in situations of sexual violence.  722

It is worth noticing that in some States Parties—for instance, Italy, Finland, France, 

Norway, and Poland—national legal systems refer to a ‘state of helplessness’ as either 

aggravating or invalidating factor of consent for acts of sexual nature.  This helpless state is 723

considered as encompassing different cases in which the victim cannot freely give her consent 

because she is either unconscious, in an altered state due to the abuse of alcohol or other 

substances, or because she suffers from some kind of mental or physical disability.  In 724

Poland, for example, Article 198 of the Criminal Code regulates offences against sexual 

liberty on the basis of the vulnerability of the victim due to her inability to recognise the 
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significance of the act in question.  The GREVIO noted, however, that the provisions 725

provided under Chapter XXV of the Polish Criminal Code are not exclusively based on the 

concept of consent.  In particular, Article 198 refers to the victim’s helplessness, but such 726

legal formulation can prevent the criminalisation of all forms of sexual violence in Poland.  727

For this reason, the GREVIO urges Poland to amend the Criminal Code so as to introduce a 

consent-based definition of sexual violence in compliance with Article 36 of the 

Convention.  728

In some cases, States Parties do not entirely base the definition of sexual violence on force, 

but neither on consent. The GREVIO has, indeed, noted that certain national legal systems 

adopt a two-tiered approach, meaning that the criminal code possesses both a forced-based 

and a consent-based provision on sexual violence.  In Greek law, for instance, sexual crimes 729

are regulated by different provisions that provide two definitions.  Article 336(1) of the 730

Criminal Code of Greece covers the crime of rape when committed by ‘physical violence or 

by threat of serious and imminent danger to life or physical integrity;’ whereas Article 336(4) 

criminalises ‘sexual intercourse without the consent of the victim.’  Although the concept of 731

freely given consent is present as the constituent element in the crime of sexual violence, in 

particular rape, the GREVIO notes that its application in criminal law is still challenging and 

inconsistent.  As a consequence, the number of convictions for rape is low, for which the 732

GREVIO encourages the Greek authorities to remove all barriers to the effectiveness of the 

definition of rape as provided by Article 36 of the Istanbul Convention  so that the concept 733

of consent is the sole element of the offence.  
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In conclusion, the GREVIO’s monitoring activity has highlighted several shortcomings 

that States Parties have with concern to the inclusion of the concept of consent in relation to 

sexual violence—as provided by Article 36 of the Istanbul Convention—in their national 

criminal codes. The group of experts observes that several national legal systems favour a 

force-based approach rather than a consent-based one. As a consequence, the GREVIO has 

emphasised in several baseline reports the need ‘to ensure that the legal definitions of sexual 

offences fully capture’ the key element set out in Article 36 of the Istanbul Convention, 

namely freely given consent.  Furthermore, national authorities must recognise different 734

possible scenarios of violence, as well as women’s reactions in such situations, and include all 

forms of sexual violence in the definition of the crime.  These changes in national legal 735

systems will guarantee compliance with the provisions set out in Article 36 of the Istanbul 

Convention by States Parties and, most importantly, ensure the punishment of all types of 

sexual violence.  736

In the following paragraphs, the compliance of States Parties with Article 39 of the 

Istanbul Convention is examined through the analysis of GREVIO's baseline reports in order 

to demonstrate the shortcomings of national systems with regard to the criminalisation of 

forced abortion and forced sterilisation. 

3. The Analysis of the Compliance of Article 39 on Forced Abortion and Forced 

Sterilisation in GREVIO’s Baseline Evaluation Reports 

Article 39 of the Istanbul Convention protects and ensures the respect of women’s sexual 

autonomy, in particular in relation to women’s right to health and reproductive health. Indeed, 

this article provides for the respect of women’s dignity, and physical and mental integrity 

criminalising the practices of forced abortion and forced sterilisation, thus giving women the 

‘opportunity to make autonomous reproductive choices.’  Article 39, paragraph 1, regulates 737

the crime of forced abortion and defines it as the intentional termination of pregnancy of a 

woman or girl without her prior and informed consent.  Paragraph 2, instead, provides the 738
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definition of the forced sterilisation offence and requires States Parties to criminalise the 

performance of a surgery on a woman or girl that has the purpose or effect of terminating 

permanently a woman’s capacity to reproduce.  Under Article 39, States Parties have thus 739

positive obligations to criminalise non-consensual acts that might result in the termination of 

a person’s pregnancy or in permanent negative consequences for a woman’s reproductive 

system.  740

During the monitoring activity, the GREVIO notes that all the reviewed States Parties to 

the Convention have adequately criminalised forced abortion in their national legal 

systems. However, in the Albanian Baseline Report the GREVIO notes that, although forced 741

abortion is criminalised under Article 93 of the CCA, available information demonstrates that 

women may be pressured to undergo sex-selective abortions.  This practice is deeply 742

discriminatory for women and, unfortunately, it has been documented in several European 

countries other than Albania.  The imbalance in the sex ratio at birth is indeed considered an 743

evidence of sex selective abortions of female foetus in these states.  This practice is not 744

specifically criminalised by the Convention, as highlighted by the GREVIO.  Nonetheless, 745

selective abortion clearly places pressure on women ‘not to pursue their pregnancy because of 

the sex of the embryo/foetus,’ thus it can also be considered as a form of psychological 

violence, which is regulated by Article 33 of the Convention.  For this reason, the GREVIO 746

invites Albanian authorities to raise awareness on the practice in order to detect and prevent 

it.  747

On the other side, the GREVIO has highlighted several shortcomings with regard to the 

criminalisation of forced sterilisation based on the lack of prior and informed consent of the 

victim.  In some States Parties, forced sterilisation can be prosecuted under other criminal 748
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offences, usually less specific and more general, such as aggravated personal injury, bodily 

harm or bodily assault.  This decision can have two main consequences. Firstly, the lack of a 749

specific provision on forced sterilisation, as in the case of Italy, makes it difficult for the 

GREVIO to assess the extent to which this national provision can be applied in combating 

forms of violence against women, as required by Article 39 of the Convention.  Indeed, in 750

the Criminal Code of Italy, forced sterilisation is included in Article 583 as ‘aggravated 

personal injury’ that results in the loss of capacity to procreate.  Moreover, the key element 751

of the definition of forced sterilisation, i.e. prior and informed consent, is not encompassed in 

the text of the article. A similar approach is observed in the Greek legal system, where the 

GREVIO notes that forced sterilisation is not explicitly criminalised but it is encompassed in 

the more generic crimes of serious bodily harm.  752

Secondly, some States Parties do not provide a clear or complete definition of consent as 

required under Article 39 of the Istanbul Convention, i.e. including the ‘informational’ 

dimension, notably Belgium, Bosnia and Herzegovina France, Serbia, and Spain.  As for 753

Serbia, for instance, an incomplete, unclear, or generic definition of the crime of forced 

sterilisation has as effect a low level of convictions due to the interpretation given by judicial 

authorities to the term ‘consent.’  Indeed, forced sterilisation is encompassed under Article 754

12(1) of the Criminal Code of Serbia, that covers criminal offences of bodily harm in 

general.  In addition, the GREVIO observes that women with disabilities are more likely to 755

undergo the practice of forced sterilisation on the assumption that they are unable to make 

autonomous decisions that concern their best interests, thus such choices are left to legal 
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guardians.  For this reason, the GREVIO urges the authorities to ensure that women's free 756

and informed consent is respected by legal guardians and health professionals when deciding 

whether to undergo abortion and sterilisation.  757

Another example in this regard is Bosnia and Herzegovina. The Criminal Codes of the 

Federation of Bosnia and Herzegovina and Brčko District dedicates a specific article to the 

criminalisation of forced sterilisation. Nonetheless, the definition provided by Article 134 of 

its Criminal Code criminalises surgeries performed on ‘another person for the purpose of 

preventing natural reproduction without the consent of that person.’  Thus, the concept of 758

consent is not clarified under the national legal system, as it does not encompass the 

informational dimension concerning the procedure and following permanent consequences of 

sterilisation.  This information is considered fundamental to allow women to make an 759

informed choice.  Once again, the GREVIO also notes that women with disabilities are 760

more affected and their right to decide is not respected, as they are assumed to be incapable of 

making autonomous decisions about themselves.  The group of experts thus encourages 761

national authorities to include in the national criminal code the criminalisation of forced 

abortion based on the lack of prior and informed consent as required by Article 39 of the 

Convention.  762

In other national legal systems, instead, forced sterilisation is explicitly included ‘in the 

context of crimes against humanity, war crimes, a large-scale attack or an armed conflict’  763

and, if it does not fall under these criteria, it can be derived from other articles concerning the 

crimes of assault and battery that result in ‘the full loss of use of an organ.’  As a result, 764

although Luxembourg does not fully comply with the provisions contained in Article 39 of the 

Convention, the crime of forced sterilisation can be derived from general national provisions. 
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However, this approach could be detrimental to women, in particular women with disabilities. 

 The GREVIO observes the use of forced sterilisation as a common practice in some 765

institutions in Luxembourg, for which victims are not adequately informed before the 

operation.  An increased legal control over sterilisation procedures, especially in medical 766

facilities, will ensure the protection of the principle of women’s self-determination with 

regard to their reproductive system.  767

It is worth noticing that in some of the States Parties monitored by the GREVIO, the group 

of experts was not able to assess the effectiveness of the law in practice because there was no 

data on forced sterilisation.  It is possible to formulate two conclusions in this regard. On 768

one side, GREVIO considers the possibility that such practices are poorly reported as an 

explanation for the lack of statistical information on forced sterilisation.  As consequence, 769

the group encourages authorities to collect further information on the number of cases 

concerning the offence.  On the other side, as an author has observed, this demonstrates an 770

evolution in the monitoring of the GREVIO from a ‘law in the book’ to a ‘law in practice’ 

analysis.  In other words, most recent baseline reports mark a change in the method of 771

investigation adopted by the group of experts in assessing States Parties compliance with 

Article 39 of the Istanbul Convention.  The GREVIO does not just recognise the absence of 772

available data, but it also elaborates possible reasons and meanings of this shortcoming.  773

In conclusion, the GREVIO national reviews have highlighted possible shortcomings 

regarding the compliance of States Parties with the provisions contained in Article 39 of the 

Istanbul Convention. In particular, all national legal systems have criminalised forced 

abortion, although in some cases, i.e. Albania, national data show the possible use of sex-

selective abortion as a practice to encourage the birth of males. With regard to forced 

sterilisation, instead, in several national legal systems the offence is not criminalised by a 
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specific article but is often derived from other provisions present in the national criminal 

codes, that, however, generally refer to aggravated personal injury, bodily harm, or bodily 

assault crimes. As for the inclusion of the concept of consent, national legal systems do not 

provide for it as the constituent element of the crime and where it is included, it is often 

unclear or incomplete, thus left to judicial interpretation, as it is missing its informational 

dimension. Informed consent is indeed of fundamental importance in order to ensure the 

protection of women’s rights to decide on their reproductive systems,  so by extension the 774

safeguard of women’s health and reproductive health. 

In the final chapter, this dissertation will take into consideration one of the latest Parties to 

the Convention, the European Union. The analysis will delve into the legal basis adopted by 

the EU to accede the Convention and discuss the possible legal consequences regarding the 

implementation of the Convention’s provisions, in particular Articles 36 and Article 39. 
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CHAPTER 5 

The European Union Ratification of the Istanbul Convention: Legal 

Consequences for Gender-Based Crimes Against Women 

1. The EU Accession to the Istanbul Convention and the Evolution of the Legal Path 

to Ratification 

As has been widely discussed in the preceding chapters, the Council of Europe Istanbul 

Convention is one of the most comprehensive and advanced legal instruments in combating 

and criminalising violence against women and domestic violence at the international and 

regional levels.  The dissertation has highlighted the relevance played by the concept of 775

consent in defining certain crimes of violence against women, namely sexual violence and 

forced abortion and forced sterilisation, that are criminalised in Article 36 and Article 39, 

respectively. Furthermore, through the analysis of the GREVIO in its Baseline Evaluation 

Reports, it has also demonstrated that several States Parties to the Convention still have 

shortcomings regarding the implementation and compliance with the provisions included in 

Articles 36 and 39 of the Convention. 

At the European level, the combat against violence against women is neither included in 

the European Treaties nor in the ECHR.  In the 2007 Declaration No. 19 on Article 8 of the 776

Treaty on the Functioning of the European Union, adopted during the final act of the Lisbon 

Conference, the European Union (EU) set as its aim the need to adopt policies to combat 

violence against women.  Furthermore, the EU invited Member States to ‘take all necessary 777

measures to prevent and punish these criminal acts and to support and protect the victims.’  778

However, EU actions on violence against women have been fragmented between binding and 

non-binding legal instruments, resulting in a lack of unified responses to gender-based 

violence against women.  As a matter of fact, the report by the European Agency for Human 779

Rights confirmed that approximately 62 million women have ‘experienced physical and/or 

 Jurasz, O. (2015). The Istanbul Convention, cit., p. 1.775

 De Vido, S. (2017). The Ratification of the Council of Europe Istanbul Convention by the EU, cit., p. 79.776

 European Union. (2007). Declarations annexed to the Final Act of the Intergovernmental Conference which 777

adopted the Treaty of Lisbon. Official Journal of the European Union, 2008/C 115/01. Available at https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:C2008/115/01.
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sexual violence since the age of 15.’  The alarming fact is that the majority of cases of 780

violence against women are not reported, so they are not included in these statistical 

analyses,  even today. In this context, therefore, the recent accession to the Istanbul 781

Convention by the European Union may finally lead to more coordinated actions in the 

protection of women from violence.  In particular, regarding the crime of sexual violence 782

and forced sterilisation, the accession to the Convention of the European Union may ensure 

higher protection for women, as these crimes are still poorly or insufficiently criminalised in 

several EU Member States. However, this final chapter will also emphasise some limits to a 

possible European legal harmonisation in the field of violence against women. 

The Istanbul Convention is open to non-member States of the Council of Europe, under 

Article 76 thereof, and to international organisations.  The accession of the European Union 783

is however specifically regulated by Article 75 of the Convention, which states that the 

regional legal instrument ‘is open for signature not only by Council of Europe member states 

but also the European Union.’  Article 75 provides therefore the legal basis for the accession 784

of the European Union to the Istanbul Convention.  785

Shifting to the EU legal system, Article 47 of the Treaty of the European Union (hereafter 

TEU) confers to the EU legal personality,  thus ‘making it an independent entity in its own 786

right.’  In other words, this means that the European Union has the ability to conclude, 787

negotiate, and sign international agreements or treaties.  More specifically, under Article 788

216(1) of the Treaty on the Functioning of the European Union (hereafter TFEU) the 

European Union may: 

‘[…] conclude an agreement with one or more third countries or international 

organisations where the Treaties so provide or where the conclusion of an 

agreement is necessary in order to achieve, within the framework of the Union’s 

policies, one of the objectives referred to in the Treaties, or is provided for in a 

 De Vido, S. (2017). The Ratification of the Council of Europe Istanbul Convention by the EU, cit., p. 71.780

 Ibidem.781

 De Vido, S. (2016). Donne, violenza e diritto internazionale, cit., p. 99.782

 Jurasz, O. (2015). The Istanbul Convention, cit., p. 1.783

 Explanatory Report to the Council of Europe Convention, cit., para. 373.784

 De Vido, S. (2016). Donne, violenza e diritto internazionale, cit., p. 194.785

 Consolidated version of the Treaty on European Union. Official Journal of the European Union, C 202/1, 786

Article 47.
 Publications Office of the European Union. (2023). Legal personality of the EU. Available at https://eur-787

lex.europa.eu/legal-content/EN/ALL/?uri=LEGISSUM:union_legal_personality.
 Ibidem.788
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legally binding Union act or is likely to affect common rules or alter their 

scope.’  789

Therefore, pursuant to Article 216(1) TFEU, the EU has the ability to conclude 

international agreements with other countries or international organisations.  However, it 790

may do so provided that the conclusion of such agreement is necessary to attain one of the 

objectives enshrined in the Treaties and on condition that it falls within the framework of the 

policies of the Union.  791

Thus, on the basis of the requirements laid down in Article 216(1), the European Union 

might have competence in the field of violence against women,  as ‘equality between 792

women and men’ is one of the values and objectives enshrined in the Founding Treaties of the 

Union.  In fact, violence is a form of discrimination based on gender, and gender equality, as 793

well as the fight against discrimination, are objectives present in the Treaties.  Specifically, 794

Article 8 TFEU provides the elimination of inequalities and the promotion of equality 

between men and women.  Article 19 TFEU, on the other hand, states that the Council of 795

the European Union (hereafter the Council) ‘may take appropriate action to combat 

discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual 

orientation.’  The provision does not introduce a general rule of equality or specific 796

prohibitions of discrimination based on gender, but it aims to promote concrete equality 

between men and women.  797

In 2016, in its proposal for a Council Decision, the European Commission (hereafter the 

Commission) reiterated that gender equality is one of the objectives of the Union and it 

determined the areas of the Istanbul Convention where the Union had competence.  The 798

 Consolidated version of the Treaty on the Functioning of the European Union. Official Journal of the 789

European Union C 202/1, Article 216(1).
 De Vido, S. (2017). The Ratification of the Council of Europe Istanbul Convention by the EU, cit., p. 83.790

 Ibidem.791

 De Vido, S. (2016). Donne, violenza e diritto internazionale, cit., p. 194.792

 De Vido, S. (2017). The Ratification of the Council of Europe Istanbul Convention by the EU, cit., pp. 79-80. 793

In particular, the values of the EU are enshrined in Article 2 TEU, while its objectives are included in Article 3 
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equality between men and women is envisioned in Article 8 and Article 19 TFEU, which regulates the possibility 
to ‘take appropriate action to combat discrimination based on sex.’ Consolidated version of the Treaty on 
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Commission identified only two legal bases for signing the Convention: Article 82(2) and 

Article 84 TFEU.  It is important to note that this proposal was preceded by the issuing of a 799

‘roadmap’ for the EU accession process by the Commission in 2015.  The aim was to create 800

a coherent legal framework on violence against women and, to this end, to strengthen the 

legal systems of the Member States in tackling this issue before the signature.  801

In 2017, the Convention was eventually signed by the Council with two separate 

Decisions.  The Council Decision 2017/865 regarded matters that were related to ‘judicial 802

cooperation in criminal matters;’  whereas the Council Decision 2017/866 concerned 803

asylum and non-refoulement.  Regarding the first, the Council of the European Union 804

identified Articles 82(2) and 83(1), in conjunction with Article 218(5) TFEU, as the legal 

basis for authorising the signing of the Convention.  Indeed, Article 82(2) establishes the 805

competences of the European Union to determine minimum rules to ‘facilitate mutual 

recognition of judgments and judicial decisions and police and judicial cooperation in 

criminal matters having a cross-border dimension,’ by means of directives adopted in 

accordance with the ordinary legislative procedure.  Whereas, Article 83(1) determines the 806

European competences to establish minimum rules concerning the definition of criminal 

offences and sanctions—in this case, in the area of combating violence against women—

regarding crimes having a cross-border dimension.  As for Article 82(2), Article 83(1) 807

provides for the adoption of directives in accordance with the ordinary legislative 

procedure.  808

With regard to the second Council Decision, the legal basis was identified in Article 78(2), 

as well as, Article 218(5) TFEU. Article 78(2) sets out the adoption of measures for a 

 De Vido, S. (2017). La Violenza di Genere Contro le Donne nel Contesto della Famiglia, cit., p. 8.799

 Group of Experts on Action against Violence against Women and Domestic Violence (GREVIO). (2020). 1st 800

general report on GREVIO’s activities, p. 59.
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against women and domestic violence with regard to matters related to judicial cooperation in criminal matters. 
Official Journal of the European Union L 131/11, Retrieved May 19, 2023, from http://data.europa.eu/eli/dec/
2017/865/oj.
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common European asylum system that includes procedures for the granting and withdrawing, 

as well as determining the requirements for a uniform status of asylum, subsidiary protection, 

and temporary protection for third-country nationals that apply for international protection.  809

Whereas, Article 218(5), which is present as a legal basis in both Council Decisions, states 

that the ‘Council, on a proposal by the negotiator, shall adopt a decision authorising the 

signing of the agreement and, if necessary, its provisional application before entry into 

force.’  810

Hence, contrary to the proposal of the Commission, the Council Decisions did not take into 

account Article 84 TFEU as a legal basis for the signing of the Convention as well as other 

potential articles that were acknowledged in the proposal, such as Article 79 TFEU regarding 

immigration or Article 157 TFEU on the equal treatment for male and female workers.  811

Particularly significant is the non-inclusion in the Council Decisions of Article 19 TFEU on 

non-discrimination.  This can be indeed considered as a failure to recognise violence against 812

women as a form of discrimination based on gender by the EU.  813

Another article that has not been included in either the Commission’s proposal or the 

Council Decisions is Article 168 TFEU.  Under this article, the EU has competence, albeit 814

flexible, in the public health field.  Indeed, one author argues that it is possible to consider 815

violence against women a public health issue.  In this sense, the protection of women 816

against violence not only concerns the fundamental rights of the individual, but also the 

pursuit of the public health objective that contributes to eradicating violence itself from 

society.  This particular aspect may be relevant in addressing the crime of forced 817

sterilisation. As discussed (see Chapter 4, Section 3), in certain European countries, the 

autonomy of women—particularly, women with disabilities—is still violated in this regard, 

i.e. their prior, free and full informed consent is not expressed, respected, or asked when they 

 Wilderspin, M. (2019). Article 78 TFEU. In Manuel Kellerbauer, Marcus Klamert, and Jonathan Tomkin 809

(eds), The EU Treaties and the Charter of Fundamental Rights: A Commentary, New York, online edn, Oxford 
Academic, pp. 828-835. Available at https://doi.org/10.1093/oso/9780198759393.003.166.
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undergo a surgical procedure that aims to terminate a woman’s reproductive capacity.  For 818

this reason, the European Union may contribute to the promotion of best practices on sexual 

and reproductive health and rights among Member States.  Indeed, although the Member 819

States enjoy a sovereign prerogative compared to the European Union in the field of health 

protection even in relation to gender-based violence, the latter may still have a certain margin 

for action in this area.  The EU instruments will be non-binding in nature,  but they may 820 821

push the agenda of the Member States towards higher protection for women’s health and 

women’s reproductive health rights. 

It is necessary to mention that the European Union and the Member States must establish 

coordination agreements concerning the implementation and monitoring of the Convention, as 

the latter is a mixed agreement.  To clarify, the Istanbul Convention falls both under the 822

European Union’s and the Member States’ competence.  The EU competence in relation to 823

the Convention was indeed recognised in the preambles of the Council Decisions, stating that 

both the European Union and the Member States ‘have competence in the fields covered by 

the Istanbul Convention,’  namely, they can intervene in these areas.  More precisely, on 824 825

one side, the Convention ‘covers matters falling under EU supporting and shared 

competences.’  The fields concerning supporting competences are regulated under Article 6 826

TFEU  and they are limited to certain articles and chapters of the Convention.  Whereas, 827 828

on the other side, Article 4(2) TFEU, regulating shared competences, applies to most of the 

areas covered by the Convention, thus establishing that both the Member States and the EU 

may intervene in these fields.  829

Following the signature of the Convention, the next step in the accession process would 

have been the ratification through the adoption of decisions by the Council, for which the 

European Parliament must give the consent. However, in 2019 the European Parliament 
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adopted Resolution 2019/2678(RSP) ‘seeking an opinion from the Court of Justice on the 

compatibility with the Treaties of the proposals for the accession by the European Union’ to 

the Istanbul Convention and ‘on the procedure for that accession.’  The European 830

Parliament expressed its concern regarding the compatibility of the Treaties with the legal 

bases identified by the Council Decisions for the accession of the EU to the Convention.  831

More precisely, the Court of Justice of the European Union (CJEU, hereafter the Court) was 

requested to assess whether Articles 82(2) and 84 TFEU constituted the appropriate legal 

bases for the Council Decisions that concluded the accession to the Istanbul Convention by 

the Council on behalf of the European Union, or whether these act should be based on 

Articles 78(2), 82(2) and 83(1) TFEU.  The European Parliament also requested the Court 832

if, according to the legal bases identified, the act of conclusion could be divided in two 

separate decisions, i.e. Council Decision 2017/865 and 2017/866.  Finally, the Court was 833

asked whether the conclusion of the Convention under Article 218(6) TFEU was ‘compatible 

with the Treaties in the absence of a common accord of all the Member States giving their 

consent to being bound by the convention.’  834

On 6 October 2021, the Court issued Opinion 1/19, in which it clarified that the Council 

does not require unanimity to adopt decisions for the conclusion of the accession to the 

Istanbul Convention.  In addition, although the Council may wait for the ‘common accord’ 835

of the Member States, the Court reiterated that the Treaties prohibit the European Institution 

from adding a further step to the conclusion of an international convention.  The Court also 836

stated that the appropriate substantive legal basis for the adoption of the Council acts 

concluding the accession process to the Istanbul Convention are Articles 78(2), 82(2), 84 and 

 European Parliament Resolution 2019/2678(RSP). (2019). European Parliament resolution of 4 April 2019 830
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336 TFEU.  The Court, therefore, excluded Article 83(1) as a relevant legal basis for the 837

conclusion of the Convention.  838

On 21 February 2023, the Council requested approval of the European Parliament to 

proceed with the accession to the Istanbul Convention.  On 25 April, the European 839

Parliament’s FEMM and LIBE Committees jointly voted to recommend Parliament’s 

approval.  The European accession has been long-awaited in order to fill the legal gaps in 840

the European legal framework regarding the protection of women from violence.  To this 841

end, the European Parliament has repeatedly called for EU accession to the Istanbul 

Convention and its ratification by individual Member States.  On 10 May 2023, the 842

European Parliament adopted two separate legislative resolutions regarding the two draft 

Council decisions—draft Council decisions on preventing and combating violence against 

women and domestic violence with regard to institutions and public administration of the 

Union, and on judicial cooperation in criminal matters, asylum and non-refoulement—

concluding the accession to the Convention.  Following the consent of the European 843

Parliament to the conclusion of the Convention, the Council adopted Decision 2023/1075 and 

Decision 2023/1076 on 1 June 2023 and they entered into force on 22 June.  844

However, consequently to the 2021 opinion of the European Court of Justice, there have 

been two major changes. Firstly, the initial decisions on the signature of the Convention 

(2017) were combined in Decision 2023/1076 on judicial cooperation in criminal matters, 

asylum and non-refoulement. Secondly, Article 83(1) was removed from the legal basis for the 

conclusion of the Convention.  Indeed, Decision 2023/1076 adopts as legal bases 845

‘Article 82(2), Article 84 and Article 78(2), in conjunction with Article 218(6), second 

 Opinion of the Court (Grand Chamber) of 6 October 2021. Case Avis 1/19, ECLI:EU:C:2021:832, para. 338.837
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subparagraph, point (a)(v), thereof.’  In other words, the European Union is now bound by 846

the Istanbul Convention but to the extent of the competences included in the Council 

Decisions.  Hence, as it will be analysed later, the exclusion of Article 83(1) has 847

repercussions on the EU capability to establish minimum rules concerning the definition of 

crimes and sanctions on violence against women,  in particular rape offences based on lack 848

of consent. 

The Convention entered into force on 1 October 2023,  after a period of three months 849

from ‘the date of the deposit of its instrument of ratification, acceptance or approval’ as 

regulated under Article 75(4) of the Convention.  Once entered into force, the Convention 850

became an integral part of the legal framework of the European Union pursuant to Article 

216(1) TFEU.  In other words, the ratification of the Convention will have an impact on EU 851

policies and law.  Indeed, the provisions derived from the Istanbul Convention in the 852

European law have to comply with the obligations arising from the regional legal 

instrument.  853

For the purpose of the analysis, it is deemed necessary to examine the 2022 Commission’s 

proposal on combating violence against women and domestic violence before proceeding. As 

a matter of fact, the draft Directive can be regarded as innovative because it includes several 

crimes against women as enshrined in the Istanbul Convention, but it also considers ICT-

facilitated violence.  The proposal aims to fill a gap in EU law in relation to violence against 854

women and, following the 2023 accession to the Istanbul Convention, it may be possible for it 

to ‘become the EU’s main legal instrument for implementing [the Convention’s] 

provisions.’  The proposal for a Directive of the European Parliament and the Council was 855
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behalf of the European Union, of the Council of Europe Convention on preventing and combating violence 
against women and domestic violence with regard to matters related to judicial cooperation in criminal matters, 
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indeed presented by the Commission on 8 March 2022.  In the Explanatory Memorandum, 856

the draft Directive overtly states that it aims to combat violence against women and domestic 

violence in the European Union and recognises it as a form of violation of human rights and 

discrimination.  Moreover, it acknowledges the pervasiveness of gender-based violence in 857

the European Union, as 1 in 3 women has experienced some kind of violence, according to 

current data.   858

It is worth noting that the proposal takes the Istanbul Convention as a point of reference, 

thus emphasising two relevant aspects. Firstly, the draft Directive recognises that the 

Convention is ‘the most extensive international framework to comprehensively address 

violence against women and domestic violence.’  Indeed, the proposal aims to achieve the 859

same objectives set out in the international legal instrument within the European system.  860

Secondly, the proposal underlines that the protection of women is ‘fragmented across several 

[European] legal instruments,’ which results in ineffective responses to the issue.  Indeed, 861

although certain aspects of violence against women are included in certain European acts, like 

the protection of victims of violence,  the European framework still lacks a legal instrument 862

that specifically addresses violence against women.  Furthermore, the proposal 863

acknowledges the commitment at the national level to combat violence against women, partly 

due to the monitoring activity of the GREVIO, but it also points out that such monitoring is 

insufficient to fill legal gaps for which a concrete European action is desirable.  Indeed, as 864

analysed (see Chapter 4), the GREVIO’s considerations are not binding, thus States Parties 

are not bound to follow the body’s conclusions if shortcomings are identified.  865

Another point that is interesting to note is the legal basis that the Commission used for the 

proposal. Contrary to the 2023 Council Directives that concluded accession to the Istanbul 
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Convention—as will be seen in the following paragraphs—the proposal adopted Articles 

82(2) and 83(1) TFEU as a legal basis.  These articles allow the adoption of minimum rules 866

on the definition of certain crimes and sanctions in relation to violence against women, 

especially rape offences and cyber violence.  For example, Article 5 of the draft Directive 867

criminalises rape based on lack of consent,  which is the fundamental key element of the 868

crime in the Istanbul Convention. Hence, the Article aims at surmounting force-based national 

legal systems  that still characterise many Member States. In doing so, the proposal aimed 869

to partly implement the provisions of the Istanbul Convention and to bypass the long process 

of accession as well as the resistance of some Member States to certain aspects of the 

Convention.  The next step should be the adoption of the proposal by the European 870

Parliament and the Council through the ordinary legislative procedure, but readings are still 

ongoing.   871

This notwithstanding, the draft Directive assumes even greater relevance in light of the 

recent accession of the European Union to the Istanbul Convention. Indeed, as 

aforementioned, the aim of the proposal is to achieve the objectives enshrined in the 

Convention, thus the draft Directive can become the main European ‘legal instrument for 

implementing its provisions.’  In addition, this proposal may even modify the scope of the 872

competences of the European Union under the Convention.  Indeed, the Convention was 873

acceded by the Council on narrow legal basis,  i.e. to the extent of its exclusive competences 874

under Article 3 TEU.  However, if the proposal will be adopted by the co-legislators of the 875

European Union, it ‘could give rise to such exclusive competences for the EU.’  876

Having explained the legal path of the accession of the European Union to the Istanbul 

Convention, the research will now examine possible consequences for the EU as a result of 
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the legal bases adopted in the Decisions by the Council. Indeed, the exclusion of Article 83(1) 

limited the EU’s competences, thus possibly rendering future measures to protect women 

from violence ineffective or less effective, but as already mentioned, the Commission’s 

proposal for a Directive could solve these limitations. 

2. Legal Consequences for Certain Consent-Based Crimes of the Istanbul Convention 

In the preceding paragraphs, this dissertation examined the long legal path of the European 

Union to complete the accession to the Istanbul Convention. The legal basis identified by the 

Commission in the initial proposal for a Council decision on the signature of the Convention 

was mainly Article 82(2) and Article 84 TFEU, although it also suggested that other articles 

could be considered for the European act. Contrary to the proposal, in 2017 the Council 

adopted two separate decisions for the signature process, i.e. Decision 2017/865 and Decision 

2017/866; and, with concern to the first, the Council adopted articles 82(2) and 83(1) TFEU 

as a legal basis, thus excluding Article 84 thereof. However, following the 2021 Court’s 

opinion, the Council removed Article 83(1) TFEU from the final Decision 2023/1076 for the 

accession to Istanbul Convention and restored Article 84 TFEU as a legal basis.  

More specifically, the Council Decision 2023/1076 adopted Article 82(2), Article 84 and 

Article 78(2) TFEU as a legal basis,  thus reconfirming the articles identified by the 877

Commission in its 2016 proposal. For the purpose of this research, it is necessary to analyse 

the articles in question in order to understand the possible effects that this Decision will have 

on the EU law, in particular on consent-based crimes such as sexual violence and forced 

sterilisation. Article 82(2) TFEU enables judicial cooperation in criminal matters, particularly 

the approximation of criminal procedure: 

‘2. To the extent necessary to facilitate mutual recognition of judgments and judicial 

decisions and police and judicial cooperation in criminal matters having a cross-

border dimension, the European Parliament and the Council may, by means of 

directives adopted in accordance with the ordinary legislative procedure, 

establish minimum rules. Such rules shall take into account the differences 

between the legal traditions and systems of the Member States. 

They shall concern: 

 Council Decision (EU) 2023/1076. OJ LI 143/4.877
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(a) mutual admissibility of evidence between Member States; 

(b) the rights of individuals in criminal procedure; 

(c) the rights of victims of crime; 

(d) any other specific aspects of criminal procedure which the Council has identified 

in advance by a decision; for the adoption of such a decision, the Council shall 

act unanimously after obtaining the consent of the European Parliament. 

Adoption of the minimum rules referred to in this paragraph shall not prevent 

Member States from maintaining or introducing a higher level of protection for 

individuals.’  878

Thus, Article 82(2) TFEU ‘empowers the Union to adopt Directives [to] establish’ 

minimum rules’ in some pre-defined areas’ of criminal proceedings as enlisted in lit. a to lit. 

d.  Yet, such directives must take into account differences between the legal traditions and 879

frameworks of Member States.  Moreover, the EU has competence to the extent that the acts 880

facilitate mutual recognition of judicial decisions in criminal matters that have a cross-border 

dimension.  With particular reference to lit. c, i.e. ‘the rights of victims of crime,’ the EU 881

may decide to adopt directives ensuring a minimum level of victims’ rights among the 

Member States, as national laws and policies often and largely differ from one Member State 

to the other.  Protection of women victims of violence is already envisioned in the Victims’ 882

Rights Directive 2012/29,  according to which Member States are required to support and 883

offer justice services to victims.  Furthermore, it also requires Member States to instruct 884

competent authorities to ensure the ‘respectful, sensitive, tailored, professional, and non-

discriminatory’ treatment of victims. 

Hence, Article 82(2) TFEU is a key legal basis for the implementation of Chapter IV and 

Chapter VI of the Istanbul Convention, concerning the rights of victims and criminal 

procedures.  However, this Article will not be of use in criminalising sexual violence based 885

on the of lack of consent, nor in strengthening the legal definition of forced sterilisation based 
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on women’s prior and informed consent. In other words, Article 82(2) cannot be adopted as a 

legal basis for the implementation of Chapter Von substantive law of the Convention, in 

particular Articles 36 and 39, resulting in a lack of harmonisation at the EU legal level of the 

Member States. Yet, it may be possible to include definitions of such crimes in a general EU 

act. One author argues indeed that Article 82(2) TFEU may still be adopted as a legal basis for 

a general directive on violence against women.  Such a directive may include definitions of 886

the different types of violence, for example, the sexual violence offence as enshrined in the 

Istanbul Convention.  But the act may be limited because it might be too general; moreover, 887

it will not apply to cases of ‘internal violence’ since it must be characterised by the element of 

trans-nationality.  888

As of Article 84 TFEU, it regulates the European Parliament and Council capability to act 

in accordance with the ordinary legislative procedure in order to: 

‘[…] establish measures to promote and support the action of Member States in the 

field of crime prevention, excluding any harmonisation of the laws and 

regulations of the Member States.’  889

Article 84 TFEU primarily operates in the field of crime prevention and, since this notion 

is not defined, the purpose of the article is not limited to any specific crime area or means of 

crime prevention.  Under Article 84, therefore, the European Union can contribute to 890

preventing the recurrence of violence against women with measures aimed at reducing 

gender-based crimes against women.  However, the actions of the European Union are 891

‘limited to measures that assist, facilitate, and stimulate the cooperation between MS’ because 

‘crime prevention is and remains a competence of the MS.’  This means that the EU has no 892

power to adopt a legal act on crime prevention that may bound Member States, thus excluding 

any concrete legal action regarding the crime of sexual violence and forced sterilisation 

enshrined in Articles 36 and 39 of the Istanbul Convention. Furthermore, it is important to 

note that harmonisation of the laws and regulations of the Member States is clearly interdicted 
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under Article 84  and such condition cannot be derogated.  In other words, the EU may 893 894

only exhort Member States to improve national measures concerning gender-based violence 

through, for instance, strategies or policies.  895

Finally, the European Union shall adopt measures on matters of asylum, subsidiary 

protection and temporary protection under Article 78(2) TFEU: 

‘[…] for a common European asylum system comprising: 

(a) a uniform status of asylum for nationals of third countries, valid throughout the 

Union; 

(b) a uniform status of subsidiary protection for nationals of third countries who, 

without obtaining European asylum, are in need of international protection; 

(c) a common system of temporary protection for displaced persons in the event of a 

massive inflow; 

(d) common procedures for the granting and withdrawing of uniform asylum or 

subsidiary protection status; 

(e) criteria and mechanisms for determining which Member State is responsible for 

considering an application for asylum or subsidiary protection; 

(f) standards concerning the conditions for the reception of applicants for asylum or 

subsidiary protection; 

(g) partnership and cooperation with third countries for the purpose of managing 

inflows of people applying for asylum or subsidiary or temporary protection.’  896

Article 78(2) regulates the adoption of measures concerning asylum and subsidiary 

protection.  In particular, under lit. a and lit. b, the Article aims at creating a common system 897

to ensure the recognition of asylum and subsidiary protection status, in alignment with the 

definition of the Geneva Convention.  Whereas, lit. f concerns the establishment of 898

standards to determine the conditions of reception, namely the determination of necessary 

elements for the application.  Therefore, Article 78(2) will enable the EU to include ‘gender-899
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based violence against women as a form of persecution,’ taking into consideration the 

requirements of the Convention.  900

The legal basis chosen for the accession to the Istanbul Convention does not encompass 

the possibility for harmonisation regarding the definition of gender-based crimes against 

women, in particular sexual violence and forced sterilisation based on lack of consent, in all 

Member States legal frameworks. However, this would have been partially possible under 

Article 83(1) TFEU. The exclusion of the latter from the concluding Decisions is 

comprehensible considering the possibility for one or more Member States to bring an action 

of annulment in front of the Court against the Council’s acts,  thus risking further 901

prolonging the process of accession to the Convention. Nonetheless, one author argues that 

Article 83(1) TFEU is fundamental to establishing minimum criminal measures concerning 

violence against women, in particular in defining rape offences based on the lack of 

consent.  As a matter of fact, rape amount to one of the areas covered under Article 83(1) 902

TFEU, i.e. ‘sexual exploitation of women and children.’  In other words, it may be possible 903

to establish minimum standards of the definition of sexual violence, particularly rape, for 

judicial cooperation in case of serious crimes that have cross-border effects.  On one side, 904

this will allow to include lack of consent as a constitutive element of the rape crime, as 

envisaged by Article 36(2) of the Istanbul Convention.  As it has been widely analysed (see 905

Chapter 2, Section 2), in European contemporary law, sexual violence is defined based on the 

absence of consent of the victim.  Indeed, consent is key element differentiating rape from 906

permissible sexual intercourse.  Moreover, consent can be considered the free expression of 907

women’s sexual will, thus by extension of their autonomy.  On the other side, possible 908

directives concerning the definition of such crime may be able to overcome the challenges 

that the GREVIO identified in the Baseline Evaluation Reports of States Parties.  Thus, an 909

EU act may contribute to reach higher levels of protection for women from violence. Indeed, 

despite the monitoring of the GREVIO, the body produces non-binding acts and 
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recommendations that States Parties to the Convention are not obliged to respect and 

implement.  Accordingly, European legal acts, such as the draft Directive proposed by the 910

Commission in 2022, may ensure the respect of the provisions enshrined in Article 36 of the 

Convention.  911

With concern to a possible harmonisation of the definition of forced sterilisation, as 

encompassed in Article 39 of the Istanbul Convention, the healthcare field still falls within the 

sovereign prerogatives of the Member States. In other words, as aforementioned, although it 

may be possible to consider violence against women a public health issue,  the European 912

Union may contribute only to the extension of its competences in accordance with certain 

articles, such as Article 168 on the promotion of best practices on sexual and reproductive 

health and rights among Member States.  In other words, the EU contribution will not result 913

in binding acts for the Member States.  With respect to the 2022 draft Directive on 914

combating violence against women and domestic violence, instead, forced sterilisation was 

not included among the articles.  Moreover, although the European Disability Forum—an 915

‘umbrella organisation of persons with disabilities’ —asked the European Parliament to 916

consider including forced sterilisation as a form of violence against women to be criminalised 

in the Proposed Directive, the Member States ‘have refused the inclusion of the crime […] 

during negotiations.’ Therefore, there is still no agreement among Member States to 917

harmonize the definition of forced sterilisation at the European level—as encompassed in 

Article 39 of the Convention—and there also seems to be ‘lack of willingness to accept the 

criminalisation’ of this crime, which is one of the most widespread and practiced forms of 

violence against women, especially against women with disabilities.  918
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To resume, the accession to the Istanbul Convention by the European Union has marked an 

important and awaited step at the EU level, as it may constitute the answer to the European 

legal gaps regarding violence against women. The European actions to combat violence 

against women have indeed been fragmented between binding and non-binding acts.  The 919

Convention, in this sense, may represent the answer for a unified response to the issue by the 

Union, but the legal basis adopted for the accession limits the EU to the extent of its 

competences. In other words, the exclusion of Article 83(1) TFEU is a major setback to the 

possibility of harmonising the EU law according to the provisions of the Istanbul Convention. 

In particular, the choice affects the possible inclusion of the definition of sexual violence 

including rape, based on the lack of consent, as enshrined under Article 36 of the Convention; 

and it also has repercussions on defining forced abortion and forced sterilisation as provided 

by Article 39 on of the Convention. Thus, by extension, the legal basis adopted by the Council 

Decision 2023/1076 affects the possibility for the EU to ensure higher protection for women 

against gender-based violence across the Member States. 

A solution to this problem may be the draft Directive of the Commission on combating 

violence against women and domestic violence (2022), as the proposal defines the crime of 

rape based on the lack of freely given consent as encompassed under Article 36 of the 

Convention;  and it may also add the definition of forced abortion and forced sterilisation 920

based on the absence of prior and informed consent, as demanded by the civil society.  921

However, there are two main observations to make in this regard. On one side, certain 

Member States are opposed to the harmonisation of the definition of rape.  On the other, the 922

procedure for the adoption of the EU Act is still ongoing, so it is not possible to determine 

whether it will be adopted or not and at what conditions.  

At this point, the concept of consent and its connection to violence against women has 

been widely analysed. The next chapter will dwell on the concept of consent when applied to 

sexual violence and rape, as well as, forced abortion and force sterilisation. The research will 

make use of several case law cases in order to demonstrate the importance of the notion of 
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consent as founding element for the crimes of sexual violence, and forced abortion and force 

sterilisation. 

With this last chapter, the thesis has reached its conclusion by examining the importance of 

the concept of consent as a key element in the definition of certain crimes against women, i.e. 

sexual violence, and forced abortion and forced sterilisation. It has also underlined how this 

concept is often missing from national criminal codes, particularly those of the States Parties 

to the Istanbul Convention, and it has examined possible future developments in the EU law 

in the light of the Union’s ratification of the Convention. 
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Conclusion and final considerations 

The dissertation has sought to analyse the concept of consent in relation to violence against 

women and it has underlined several characteristics and limits of the notion considering 

specific contexts of application, especially the legal sphere. However, before proceeding with 

the final observations, it is deemed necessary to underline some limits of the research. 

To begin, it is relevant to mark that shortcomings identified by the GREVIO in States 

Parties regarding Article 39 of the Istanbul Convention, especially provisions regulating 

forced sterilisation, intertwined with other factors and issues. The Article criminalised forced 

abortion as a form of violence against women that aims to effectively terminate the natural 

reproductive capacity of a woman without her prior and informed consent.  So, this practice 923

constitutes a serious form of violation of women’s right to health and, by extension, of 

women’s sexual and reproductive health.  Indeed, this practice interferes with a woman’s 924

reproductive system,  thus with her right to decide about her reproductive options,  as it 925 926

has lasting and permanent consequences.  The Baseline Reports of the GREVIO have 927

highlighted that women belonging to different fragile categories, such as women with 

disabilities or part of certain ethnic groups, are more affected by this form of violence. On one 

side, this can be explained by the fact that States consider women belonging to these 

categories as incapable of making autonomous decisions and, consequently, they are reticence 

in criminalising this practice. On the other side, the GREVIO noted that several States Parties 

lack adequate documentation about forced sterilisation, which means that it is not possible to 

have a complete overview of the national situation and the extent of this form of violence. For 

this reason, future studies may find more detailed information concerning the practice and 

better available data for deepening a possible research on this issue. 

A second limitation of this dissertation concerns the activity of the GREVIO. The first 

round of Baseline Evaluation Reports is currently ongoing in certain countries due to some 

postponements, as in the case of Ukraine.  This suggests that the picture of the situation in 928

Europe regarding the implementation and compliance of States Parties with Articles 36 and 
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39 of the Convention is still incomplete—especially considering the recent accession of the 

EU. Furthermore, the first thematic evaluation round (2023-2031) of the GREVIO has just 

started and it is reasonable to believe that the group of experts will examine the 

implementation of specific provisions in the national legal systems of States Parties, including 

Article 36 and Article 39. Therefore, future research may compare and analyse changes, 

amendments, or setbacks made by States Parties in the fields of sexual violence, forced 

abortion, and forced sterilisation, making use of the new data and broader information. 

Indeed, research may observe the evolution of the definitions of the gender-based crimes at 

issue and examine whether or not States Parties have aligned themselves with the provisions 

contained in Articles 36 and 39, thus whether or not they have included the concept of consent 

in their national legal systems. 

Lastly, the accession to the Istanbul Convention by the European Union is quite recent, 

albeit long-awaited. This step represents an opportunity at the European level to improve the 

measures aiming to fight violence against women, which has been at the heart of many 

European directives and policies in the last few years—take as an example the Gender 

Equality Strategy, renewed for the period 2020-2025. The dissertation has, however, 

highlighted that these measures often result in fragmented European actions against the 

problem or the adoption of soft laws, which are often not as effective as binding legal 

instruments. Violence against women, particularly rape, is a phenomenon which is known and 

present in all countries of the Union. The potential adoption of binding legislative acts for EU 

Member States would lead to two main outcomes: the European legal harmonisation on 

minimum rules about gender-based violence, including common definitions of certain crimes, 

which will result in higher protection of women’s rights; and, the successful implementation 

and compliance with mandatory obligations of the Istanbul Convention. However, given the 

topicality of the matter, the research does not have the necessary information to determine 

what measures the Union will take and what impact they will have on Member States and 

women’s rights. The analysis has developed on mere legal assumptions in the light of the 

legal bases adopted by the Union and the 2022 Commission’s proposal for a directive, which 

is being discussed at the European level at the time of writing this research. Notably, with 

concern to the latter, the adoption of the proposal would constitute a first step towards the 

harmonisation of definitions of gender-based crimes such as rape. However, it is not possible 
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to know yet whether and under which conditions the proposal will be adopted by the 

European Council. 

To conclude, this dissertation has provided a comprehensive analysis of the concept of 

consent, particularly in the context of violence against women, with a focus on sexual 

violence, forced abortion, and forced sterilisation. This concept has acquired a significant 

relevance at the legal level for women by ensuring the protection of their rights and their 

autonomy, especially sexual and reproductive autonomy. Through a multidisciplinary 

approach, this dissertation has demonstrated that the concept of consent plays a pivotal role in 

defining gender-based crimes such as, for instance, sexual violence. In particular, the research 

has illustrated that certain States, especially those party to the Istanbul Convention, still lack 

in comprehensive definitions of sexual violence, forced abortion and forced sterilisation based 

on the lack of consent. Furthermore, it has highlighted the relevance of including this concept 

at national level in order to effectively criminalise these forms of violence against women. 

As a matter of fact, the analysis has discussed the multifaceted nature of the concept of 

consent, considering also the complex nature of women’s autonomy. It has underlined several 

characteristics, limits and requirements that this notion must encompass in order to be 

considered legally and ethically valid. Among the fundamental requirements, consent must be 

given in absence of external factors, like coercion, to be considered ‘free.’ The examination 

has also drawn connections between gender-based stereotypes and women’s rights, 

identifying in the former the cause of a potential lack of respect for women’s autonomy. 

Focusing on specific gender-based crimes, this dissertation has explored the relevance of 

the concept of consent when applied to crimes of sexual violence, forced abortion, and forced 

sterilisation. It has determined the requirements that must be respected for consent to be 

considered legally valid, adopting different cases as reference and example. In particular, the 

research has demonstrated the relevance played by the M.C. v. Bulgaria case, which 

contributed to the shift from a forced-based to a consent-based definition of sexual violence. 

Furthermore, it has explained the gradual inclusion of ‘informed consent’ in the definition of 

forced abortion and forced sterilisation as means to ensure the protection of women’s right to 

health and reproductive health. 

Shifting to the Istanbul Convention, this dissertation has recognised the regional legal 

instrument as one of the most comprehensive in addressing gender-based violence. In 
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particular, it has analysed the definitions contained in Article 36 (sexual violence) and Article 

39 (forced abortion and sterilisation) of the Convention, placing the focus on the concept of 

consent which is included in both provisions. The analysis has subsequently introduced the 

monitoring mechanism of the Istanbul Convention, i.e. the GREVIO, to examine the level of 

implementation and compliance of States Parties with the provisions enshrined in Articles 36 

and 39 through Baseline Evaluation Reports. In doing so, it has highlighted several 

shortcomings regarding the inclusion of the concept of consent in national legal systems. 

Finally, this dissertation has analysed the European Union’s recent accession to the 

Istanbul Convention, providing a legal overview of the process and analysing its 

consequences on European law. The discussion has delved into the examination of the legal 

basis adopted by the EU to conclude the accession and it has drawn possible consequences 

regarding the potential criminalisation of consent-based crimes against women in EU law, 

especially sexual violence and forced sterilisation. 

In the end, this dissertation has provided an in-depth examination of the concept of consent 

from its theoretical foundations to its practical applications at both national and international 

levels. It has highlighted that several national legal frameworks of States Parties to the 

Istanbul Convention have not included the concept of consent in the definition of sexual 

violence, forced abortion and forced sterilisation. Yet, the full integration of this notion into 

national legal systems is considered essential because it contributes to higher protection of 

women’s rights and the combat of gender-based violence as a whole. 
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