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INTRODUCTION	

	

	

In	 recent	 years	 the	 global	 scenario	 has	 been	 characterized	 by	 the	 phenomenon	 of	

globalisation,	 which	 has	 led	 to	 an	 exponential	 growth	 in	 trade.	 In	 the	 process	 of	

globalisation	 the	 fundamental	 actors	 are	 the	multinational	 enterprises.	 In	 this	 process	 a	

series	 of	 productive	 networks	 are	 developed,	 in	 which	 the	 so-called	 global	 value	 chain	

(GVC)	emerges.	The	global	value	chain	is	a	production	chain	characterized	by	the	presence	

of	an	added	value	in	each	phase,	which	when	added	together	form	the	total	value	of	a	good	

or	service,	corresponding	to	the	final	price.	However,	given	its	extents	and	the	diversity	of	

national	regulations,	this	system	often	allows	violations	of	minimum	labour	standards	and	

human	rights,	putting	the	global	value	chain	in	serious	danger,	leaving	out	the	benefits	that	

it	could	instead	make.	In	this	scenario,	companies	form	ties	of	a	different	kind	with	foreign	

countries	 in	 order	 to	 find	 benefits	 that	 they	 would	 not	 have	 in	 their	 home	 country,	 as	

precious	 raw	 materials,	 low-cost	 or	 particularly	 qualified	 work	 and	 the	 possibility	 of	

polluting.	

Over	time,	multinational	companies	have	intensified	attempts	to	detach	from	the	regulatory	

regimes	of	states,	including	the	adoption	of	opportunistic	and	non-transparent	behaviours	

that	disregard	 any	 ethical	 consideration.	This	 corporate	 irresponsibility	has	occurred	 not	

only	in	developing	countries,	but	also	in	the	Western	countries,	which	are	the	headquarters	

of	the	parent	companies.	In	Europe	and	in	the	United	States	especially,	the	number	of	cases	

of	corporations	accused	of	corruption,	 fraud	against	 the	State,	 fraud	against	other	private	

individuals,	consumers	and	shareholders	has	multiplied.		

The	 global	 financial	 crisis	 of	 2008	 seems	 to	 have	 legitimise	 the	 definitive	 decline	 of	 all	

business	 ethics:	 in	 fact,	 it	 is	 the	 result	 of	 a	 deregulation	 that	 led	 companies	 to	 reiterate	

irresponsible	behaviour	to	 increase	the	value	of	 their	shares	and	obtain	greater	profits	 in	

the	short	term.	

The	appearance	of	new	globalized	production	systems	has,	therefore,	profoundly	changed	

the	conditions	of	competition	in	the	world	and	the	way	of	doing	business.	More	and	more	

multinational	 enterprises	 are	 asked	 to	 demonstrate	 their	 socially	 responsible	 behaviour.	

Many	multinational	 and	 large	national	 companies	have	adopted	policies	 that	 regulate	 the	
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aspects	 inherent	 to	 work,	 even	 in	 their	 supply	 chain,	 and	 those	 involved	 in	 multi-

stakeholder	initiatives	are	increasingly	numerous.	

However,	the	phenomenon	also	brings	with	it	the	concern	of	institutional	actors	and	states,	

which	 have	 felt	 the	 inadequacy	 of	 legal	 instruments	 for	 the	 development	 and	 control	 of	

companies’	activities.	

Attention	to	the	potential	social	and	environmental	impacts	of	the	activities	carried	out	by	

multinational	companies	in	the	host	countries	has	increased	considerably	over	the	past	few	

years,	also	following	the	pressure	and	information	campaigns	conducted	by	the	community	

at	 an	 international	 level.	 Non-governmental	 organizations,	 academics	 and	 consumer	

associations	 have	 been	 stressing	 the	 need	 to	 establish	 effective	 control	 over	 the	work	 of	

multinational	 companies	 and	 to	 widen	 the	 range	 of	 responsibilities	 of	 these	 new	 actors	

towards	 the	 host	 communities,	 the	 environment	 and	 the	 community	 as	 a	whole.	 Indeed,	

there	 are	 numerous	 widely	 publicized	 cases	 of	 multinational	 companies	 that	 although	

directly	 or	 indirectly	 involved	 in	 serious	 violations	 of	 human	 rights,	 still	 enjoy	 complete	

immunity.	

This	 work	 is	 structured	 in	 three	 chapters,	 through	 which	 take	 into	 examination	 the	

problems	 caused	 by	 multinational	 companies	 and	 the	 potential	 solutions	 that	 can	 be	

adopted.	

The	 first	 chapter	 is	 an	 introduction	 to	 the	 topic	 and	 refers	 to	 the	 global	 scenario	within	

which	today	businesses	are	operating.	Given	that	the	protagonists	of	this	economic	context	

are	 the	multinational	 companies,	 a	 study	of	 these	 subjects	 is	 carried	out,	 thus	having	 the	

opportunity	 to	 understand	 the	 problems	 linked	 to	 their	 legal	 nature.	 Among	 these,	 the	

limits	 of	 the	 principle	 of	 extraterritoriality	 and	 the	 consequent	 need	 for	 extraterritorial	

regulation	are	highlighted.	

The	 second	 chapter	 analyses	 in	 depth	 the	 instruments	 used	 at	 the	 international	 and	

regional	level	to	deal	with	the	problems	mentioned	above.	The	codes	of	intergovernmental	

origin	are	formulated	by	international	organizations.	In	the	face	of	the	importance	assumed	

by	 the	multinational	 enterprises,	 they	 have	 started	 several	 initiatives	 since	 the	 1970s	 to	

promote	respect	 for	human	and	 labour	rights.	 In	chronological	order	we	can	mention	the	

draft	of	the	UN	Code	of	Conduct	on	Multinational	Enterprises	of	1974,	the	OECD	Guidelines	

of	1976	(revised	in	2000	and	2011),	the	Tripartite	Declaration	of	the	ILO	of	1977	(revised	
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in	2000	and	in	2006),	the	UN	Global	Compact	of	2000,	the	Code	of	Conduct	for	multinational	

companies	adopted	by	the	UN	in	2003	and,	among	the	most	recent	initiatives,	the	Guiding	

Principles	 for	business	and	human	rights	always	adopted	by	the	UN	in	2011.	As	 it	will	be	

explained,	 these	 codes	 of	 conduct	 conceived	within	 intergovernmental	 organizations	 are	

not	likely	to	impose	obligations	on	the	multinational	enterprises	in	an	immediate	and	direct	

manner.	At	regional	level,	the	contribution	of	the	European	Union	will	be	analysed	through	

the	Green	Paper	and	Directive	2014/95	/	EU.	

The	 third	 chapter	 aims	 to	 describe	 if	 and	 how	 the	 various	 theories	 and	 approaches	

mentioned	above	can	be	applied,	referring	to	the	case	study	of	Nike.	In	fact,	this	company	is	

a	 good	 example	 of	 the	 process	 that	 CSR	 policies	 usually	 follow.	 First	 of	 all,	 the	 company	

could	 be	 directly	 or	 indirectly	 involved	 in	 the	 violation	 of	 some	 human	 rights	 by	

implementing	operations	aimed	at	improving	its	efficiency;	once	the	scandal	is	brought	to	

light	 in	 the	 media	 and	 Western	 public	 opinion	 the	 company	 adopts	 CSR	 initiatives	 for	

defensive	purposes	and,	if	the	company	is	a	market	leader	(as	in	the	case	of	Nike)	it	adopts	

then	proactive	initiatives	to	add	value	to	its	product.	In	this	case,	in	fact,	as	in	many	others,	

the	 adoption	 of	 CSR	occurs	 in	 conjunction	with	 the	 discovery	 of	 abuses	 by	 the	 company,	

leading	 to	 the	 ambiguous	 result	 commented	 in	 the	 research.	 Undoubtedly	 Nike	 also	

represents	 a	 good	 case	 of	 success	 of	 the	 learning	 process,	 which	 over	 time	 has	 led	 the	

company	to	an	effective	reduction	of	violations	and	greater	transparency	towards	investors	

and	the	community.		

Nevertheless,	 there	 are	 still	many	 critical	 issues	 that	 have	 not	 been	 resolved	 despite	 the	

actions	taken,	which	will	be	analysed	in	the	last	part	of	the	chapter.	

This	leads	to	the	conclusion	in	which	we	try	to	outline	the	answers	to	the	questions	asked	

initially,	without	ever	having	abandoned,	during	the	drafting,	the	awareness	of	the	extreme	

complexity	of	the	topics	studied.	
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CHAPTER	I	

MULTINATIONAL	ENTERPRISES	AS	ACTORS	IN	THE	PROCESS	OF	

INTERNATIONALIZATION	

	

	

1.1.	The	phenomenon	of	globalisation	and	its	consequences		

	

The	 last	 century	 was	 characterised	 by	 an	 unprecedented	 growth	 of	 multinational	

enterprises	 (MNEs) 1 .	 The	 elimination	 of	 trade	 barriers	 and	 restrictions	 on	 foreign	

investments,	and	technological	developments	 in	the	field	of	communication	and	transport	

have	 led	 companies	 to	 change	 their	 corporate	 strategies,	 leading	 to	 the	 creation	 of	

transnational	 mergers	 of	 extensive	 size,	 the	 fragmentation	 of	 production	 stages	 and	 the	

diffusion	 of	 industrial	 networks2 .	 Among	 the	 phenomena	 that	 have	 determined	 and	

intensified	 the	 action	 and	 power	 of	 MNEs	 we	 can	 recall	 the	 globalisation.	 The	 term	

globalisation	 refers,	 in	 general,	 to	 a	 phenomenon	 of	 progressive	 interconnection	 and	

interdependence	 between	 states,	which	 are	 understood	 both	 as	 a	 government	 apparatus	

and	as	a	community	of	individuals.		

This	is	a	very	current	topic	that	has	became	of	a	great	interest	with	the	establishment	of	the	

World	 Trade	 Organization	 (WTO)3,	 but	 which	 has	 originated	 since	 the	 end	 of	 the	 19th	

century	with	 the	progressive	 growth	of	 international	 trade	and	 communication	 following	

the	industrial	and	scientific	revolutions4.		

Globalisation	together	with	the	opening	up	of	markets	have	had	considerable	consequences	

on	operating	costs,	as	they	are	different	based	on	whether	a	particular	transaction	is	carried	

out	 within	 the	 company	 or	 outsourced.	 Essentially,	 the	 fundamental	 consequence	 of	

																																																								
1	Muchlinski,	P.,	&	Muchlinski,	P.	T.	(2007).	Multinational	enterprises	and	the	law.	Oxford	University	Press.	
2	Smitherman	III,	C.	W.	(2003).	The	future	of	global	competition	governance:	lessons	from	the	transatlantic.	
Am.	U.	Int'l	L.	Rev.,	19,	769.	
3	The	World	Trade	Organization	(WTO)	is	an	international	organization	created	for	the	purpose	of	supervising	
numerous	trade	agreements	between	member	states.	There	are	164	member	countries,	plus	22	countries	
acting	as	observers,	thus	comprising	over	95%	of	the	world	trade.	Since	1995,	the	headquarter	has	been	
located	at	the	William	Rappard	Center	in	Geneva,	Switzerland.	
4	Kiss,	A.,	Shelton,	D.,	&	Ishibashi,	K.	(2003).	Economic	Globalization	and	the	Common	Concern	of	Humanity.	
Economic	Globalization	and	Compliance	with	International	Environmental	Agreements	(The	Hague,	London,	
New	York:	Kluwer	Law	International,	2003),	3-11.	
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globalisation	is	the	increase	in	alternatives	available	for	minimizing	production	costs5.		

There	are	different	ways	in	which	the	term	globalisation	can	be	considered.	In	fact,	we	can	

speak	of	 economic,	political,	 cultural,	 social	 and	 technological	 globalisation.	Each	of	 these	

forms,	however,	can	be	traced	back	to	a	common	denominator,	that	is,	to	a	gradual	change	

in	the	traditional	notion	of	state.	The	concept	of	nation-state6	is	gradually	giving	way	for	a	

greater	integration,	coordination	and	mutual	influence	among	national	systems	once	rigidly	

separated	 from	 each	 other.	 From	 now	 on	 we	 see	 the	 emergence	 of	 supranational	

organizations	 such	 as	 the	 WTO	 that	 is	 endowed	 with	 specific	 powers	 whose	 acts,	 in	

particular	 the	 decisions	 of	 the	 Dispute	 Settlement	 Body	 (DSB),	 bind	 the	 economic	 and	

commercial	 policies	 of	 the	 states	 parties;	 the	 increasingly	 important	 role	 of	 Non-

Governmental	Organizations	 (NGOs),	 the	growth	of	mobility	and	migratory	 flows	and	 the	

advent	 of	 the	 Internet	with	 the	 creation	 of	 an	 electronic	 communication	 space	 that	 goes	

beyond	individual	state	borders.	The	aforementioned	process	also	concerns	(above	all)	the	

economy:	we	are	witnessing	the	transition	from	a	plurality	of	national	economies	to	a	single	

world	economy,	basically	inspired	by	neo-liberal	principles.	 	

The	financial	market	has	taken	on	a	global	connotation,	as	well	as	the	market	of	products	

and	services.	 In	 this	way,	 integrated	markets	 that	go	beyond	territorial	borders	are	being	

created,	and	this	is	primarily	due	to	the	progressive	liberalization	of	trade,	a	consequence	of	

the	establishment	of	the	WTO.	The	fact	that	MNEs	consider	mainly	the	economic	effects	of	

their	activities,	as	a	whole	of	their	activities,	damages	the	social	sphere,	thus	reaching	the	

violation	of	fundamental	rights,	as	we	will	see	in	the	course	of	the	study.		

	

	

1.1.1.	The	law	in	the	global	context		

	

The	merger	of	law	and	globalisation	does	not	take	place	through	a	linear	path,	and	indeed	

uses	routes	that	produce	contradictions	and	conflicts,	as	well	as	significant	inconsistencies7.	

																																																								
5	Smitherman	III,	C.	W.,	op.cit	supra	note	2.	
6	Historically	the	affirmation	of	the	concept	of	nation-state	has	been	traced	back	to	the	elaboration	of	the	
Peace	of	Westphalia	in	1648,	thanks	to	which	the	thirty-year	war	ended.	
7	Ferrarese,	M.	R.	(2012).	Prima	lezione	di	diritto	globale.	Gius.	Laterza	&	Figli	Spa.	
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The	“global”	law	is	not	unreal,	but	it	is	an	object	not	easily	visible	or	easily	identifiable.	This	

way	of	being	of	global	law	corresponds	to	both	a	profound	reorganization	of	power	and	a	

strong	 cultural,	 social	 and	 demographic	 change	 in	 the	 world.	 Global	 law	 is	 both	 a	

contributing	factor	and	an	effect	of	the	new	ways	of	organizing	power	and	society,	and	is	in	

harmony	 with	 a	 changing	 world,	 in	 which	 capitalism	 is	 simultaneously	 redesigning	 the	

geographies	of	power,	the	face	of	societies	and	the	organization	of	law	and	institutions.	

	An	 incompleteness	 to	which	 global	 law	 is	 exposed	 concerns	 its	 extension:	 a	 right	 that	 is	

classified	as	“global”	instinctively	suggests	a	range	of	action	extended	to	the	entire	globe.	In	

today's	world	there	is	no	lack	of	examples	of	global	law	understood	in	this	way,	but	they	are	

neither	numerous	nor	widespread.	Global	law	coincides	with	the	creation	of	measures	that	

no	 longer	have	an	exclusively	national	character,	but	are	not	even	recognizable	under	the	

traditional	label	of	international	law8.	

Doubts	and	uncertainties	about	 the	existence	of	global	 law	do	not,	however,	 conflict	with	

the	certainty	that	a	process	of	globalisation	of	law	and	institutions	has	developed	and	is	still	

underway,	marked	by	the	need	for	redefinitions	and	institutionalization9.	

Essentially,	 globalisation	 does	 not	 determine	 a	 clear	 and	 permanent	 result,	 such	 as	 the	

production	of	a	“global	law”,	but	a	very	moving	framework,	which	contains	a	wide	range	of	

new	 ways	 in	 which	 law	 can	 come	 into	 existence,	 can	 work,	 can	 speak	 in	 addressing	 its	

speakers,	and	produce	results.	

A	particularly	relevant	absence	for	global	law	is	legislation.	The	absence	of	legislation	in	the	

global	order	lead	to	a	strong	change	not	only	in	the	legal	style,	but	also	in	the	practices.	A	

“global	legislator”	would	seem	non-actionable	for	a	twofold	reason:	either	because	it	would	

require	immense	legitimacy,	which	would	be	impossible	to	draw	from	highly	differentiated	

political	auditors,	and	because	he/she	would	have	disproportionate	power,	which	no	state	

would	 be	 prepared	 to	 submit	 to.	 Today,	 in	 fact,	 it	 is	 difficult	 to	 bring	 back	 to	 a	 unitary	

juridical	 figure	 in	 the	 light	of	 a	 common	pool	of	 “general	 and	abstract”	 subjectivities	 that	

tend	 to	 be	 varied	 and	 multicultural.	 The	 lack	 of	 an	 executive	 character	 of	 global	 legal	

measures	means	that	their	compliance	is	often	referred	to	as	a	mechanism	of	negotiations	

																																																								
8	Whytock,	C.	A.	(2004).	Thinking	Beyond	the	Domestic-International	Divide:	Toward	a	Unified	Concept	of	
Public	Law.	Geo.	J.	Int'l	L.,	36,	155.	
9	Mireille,	D.	M.	(2007).	Les	forces	imaginantes	du	droit	(III):	la	refondation	des	pouvoirs.	
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between	the	parties,	which	travel	through	diplomatic	channels	as	well	as	judicial	channels.	

The	 absence	 of	 legislation	 is	 mostly	 perceived	 in	 the	 case	 of	 the	 so-called	 soft	 law,	 an	

expression	 that	designates	 legal	 commitments	 that	 lack	action,	and	 that	 therefore	rely	on	

voluntary	compliance.	

	

	

1.2.	Multinational	enterprises:	a	frame	of	reference		

	

In	 the	current	competitive	scenario,	 the	need	to	develop	new	and	flexible	capabilities	 is	a	

commitment	for	all	organizations,	increasingly	forced	to	anticipate	changes	in	the	scenario	

and	compete	in	a	highly	dynamic	and	complex	environment.	Multinational	companies	have	

internationalized	 their	 activities	 following	 the	 growing	 complexity	 of	 the	 reference	

scenario,	characterized	by	the	hyper	competition	and	globalisation	of	the	markets,	placing	

one	or	more	subsidiaries	in	different	local	contexts	around	the	world.	

Over	 the	past	 thirty	 years,	which	have	been	dominated	by	 the	 emergence	of	 increasingly	

global	 markets,	 the	 traditional	 vision	 of	 managing	multinational	 companies	 has	 changed	

profoundly.	It	has	evolved	from	conditions	of	rigidity	and	uniformity	to	markets	dominated	

by	 flexibility	 and	 variety	 (e.g.	 creation	 of	 global	 value	 chains,	 maximization	 of	 global	

economies	of	scale,	synergies	deriving	from	network	interrelations,	etc.).	

In	 the	 past,	 when	 the	 competition	 was	 mainly	 in	 closed	 markets,	 the	 area	 relating	 to	

business	 management	 was	 called	 to	 operate	 in	 a	 stable	 and	 predictable	 competitive	

environment,	 not	 very	 innovative,	 where	 information	 flowed	 poorly	 and	 where	 tangible	

assets	were	more	important.	With	the	new	millennium,	on	the	other	hand,	the	new	trends	

impose	 big	 changes	 in	 the	 formulation	 of	 the	 strategies	 of	 the	 companies	 that	 are	 now	

forcibly	operating	at	a	global	level	causing	a	real	innovation	in	management.		

New,	 changing	 and	 flexible	 strategies	 with	 a	 primary	 focus	 on	 market-oriented	

competitiveness	 have	 emerged	 and	 MNEs	 increasingly	 tend	 to	 integrate	 new	 business	

concepts	such	as	vision,	mission	and	global	networking	by	defining	strategies	according	to	a	

more	 complex	 and	 multidimensional	 dimension	 where	 short	 performances	 period	

intertwine	with	the	remuneration	of	stakeholders	over	the	long	term.	
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1.2.1.	Definition	of	multinational	enterprises	

	

Multinational	 enterprises	 are	 companies	 that	 operate	 in	 different	 countries.	 Precisely,	

“Multinational	enterprises	could	be	described	as	an	economic	entity	operating	 in	more	 than	

one	 country	 or	 as	 a	 group	 of	 economic	 entities	 operating	 in	 two	 or	 more	 countries,	

independently	from	their	juridical	form,	both	in	the	origin	country	and	the	country	where	the	

activity	actually	 takes	place,	and	whether	 they	are	 individually	or	collectively	considered”10.	

Furthermore,	 the	 part	 of	 activities	 carried	 out	 outside	 the	 country	 of	 origin	 should	 be	

commonly	 relevant	 in	 relation	 to	 the	 business	 of	 the	 company.	 The	 activities	 in	 question	

mainly	 concern	 sales,	 assets,	 production,	 employees	 and	 profits	 of	 foreign	 subsidiaries11.	

Thus,	 the	 real	multinational	enterprise	owns	or,	 in	 some	way,	 controls	 the	activities	with	

added	 value	 in	 more	 than	 one	 country12.	 Business	 management	 is	 expressed	 with	 a	

substantially	unified	strategy	and	is	above	all	aimed	at	maximizing	profit13.	

The	 concept	 of	 internationalized	 enterprise	 has	 expanded	 following	 the	 increased	

international	 competition	 also	 present	 in	 those	 sectors	 once	 immune	 to	 the	 strategies	 of	

foreign	competitors14.	Moreover,	multinational	enterprises	have	a	significant	shareholding	

in	other	companies	that	operate	in	one	or	different	foreign	countries	and	have	an	integrated	

organization	of	resources,	both	in	the	local	and	foreign	markets.		

A	MNE	must	have	two	important	requirements:	

• Structural	requirement:	the	company	must	be	organized	in	the	form	of	a	group,	with	a	

parent	 company	 that	 normally	 owns	 more	 than	 50%	 of	 the	 votes	 due	 to	 the	

shareholders	 or	 holds	 the	 right	 to	 nominate	 the	 majority	 of	 the	 members	 of	 the	

																																																								
10	Perulli,	A.,	Brino	,V.,	(2018).	Handbook	of	international	labour	law.	G	Giappichelli	Editore.	
11	UNCTAD	(1973),	Multinational	Corporations	in	world	development,	Department	of	Economic	and	Social	
Affairs.	
12	This	is	the	definition	of	multinational	companies	that	is	commonly	accepted	by	academics	and	non-
academics,	and	is	used	to	collect	data	from	major	international	agencies	such	as	Organization	for	Economic	
Co-operation	and	Development	(OECD),	UNCTAD,	Technology	and	Enterprise	Development	(DITE),	and	by	
most	national	governments	and	supranational	bodies.	
13	Muchlinski,	P.,	&	Muchlinski,	P.	T.,	op.cit	supra	note	1;	Kamminga,	M.	T.,	&	Zia-Zarifi,	S.	(Eds.).	(2000).	
Liability	of	multinational	corporations	under	international	law	(Vol.	7).	Springer.	
14	Alberto,	F.	(2016).	La	gestione	delle	imprese	multinazionali	e	le	principali	dinamiche	e	sfide	dell'international	
business.	G	Giappichelli	Editore.	
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executive,	administrative	bodies	of	the	dependent	companies,	placed	in	locations	other	

than	their	own15;	

• Business	management	 requirement:	 the	 activities	undertaken	 in	different	parts	 of	 the	

world	are	managed	in	a	unitary	and	centralized	manner.	Reference	is	therefore	made	to	

the	 integration	 character	 assigned	 to	 the	 management	 of	 domestic	 and	 international	

operations16.	

	

Multinational	enterprises	consider	themselves	an	evolution	of	the	big	businesses:	they	have	

gone	beyond	the	national	dimension	as	they	operate	in	several	countries,	equally	using	the	

factors	 of	 production	 (both	 labour	 and	 capital)	 and	 correlating	 the	 production	 points	

distant	from	those	of	consumption.	Compared	to	national	companies,	these	enterprises	are	

also	less	subject	to	rules	and	constraints	and	are	often	accused	of	socially	incorrect	conduct,	

ranging	from	the	exploitation	of	child	labour	to	environmental	dumping17.	

Multinational	 enterprises	 can	 be	 divided	 into	 three	 categories,	 according	 to	 their	

production	characteristics:	 	

•	 Horizontal	 enterprises:	 they	manage	 production	 facilities	 located	 in	 different	 countries	

with	the	aim	of	producing	similar	or	equal	goods.	 	

•	 Vertical	 enterprises:	 they	 coordinate	 production	 facilities	 located	 in	 different	 countries	

with	the	aim	of	producing	goods	that	are	used	as	raw	materials	in	factories	located	in	other	

countries.	

•	Diversified	enterprises:	 they	manage	production	 facilities	 in	different	 countries	without	

being	 connected	 to	 each	other	 either	 vertically,	 horizontally,	 or	 directly	 or	 indirectly	 and	

can	produce	different	products	depending	on	the	country.	

The	UNCTAD	(United	Nations	Conference	on	Trade	and	Development)18	world	investment	

report	claims	that	about	half	of	the	world's	top	100	economic	powers	are	made	up	of	these	

																																																								
15	Barba	Navaretti,	G.,	&	Venables,	A.	J.	(2006).	Le	multinazionali	nell'economia	mondiale.	
16	Sciarelli,	S.	(1973)	L'impresa	multinazionale:	strategia	di	sviluppo	e	politiche	di	gestione.	Giannini.	
17	Environmental	dumping	is	the	practice	of	placing	goods	at	lower	prices	on	the	market	because	they	produce	
lower	costs	in	countries	where	there	is	no	legislation	for	environmental	protection.	
18	UNCTAD	(United	Nations	Conference	on	Trade	and	Development)	is	the	main	permanent	subsidiary	body	of	
the	United	Nations	operating	in	the	sectors	of	trade,	development,	finance,	technology,	entrepreneurship	and	
sustainable	development.	Established	in	1964	on	the	initiative	of	the	General	Assembly	of	the	United	Nations,	
UNCTAD	promotes	the	process	of	integration	of	developing	countries	into	the	world	economy.	It	is	based	in	
Geneva	and	currently	brings	together	194	countries.	
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multinational	 enterprises.	UNCTAD	 recorded	 that	 in	 2010	 the	MNEs	were	 attributable	 to	

two	thirds	of	the	marketing	of	goods	and	the	provision	of	services	at	a	global	level,	and	that	

the	turnover	of	the	MNEs	activity	was	11%	of	the	world	gross	domestic	product,	plus	twice	

as	much	as	in	1982,	when	it	was	only	5%19.	In	2011	an	analysis	of	the	fifty	main	economic	

players	on	the	planet	found	that,	by	placing	these	subjects	in	a	ranking,	states	appear	at	the	

bottom	 of	 the	 list	 obtained	 and	 the	 greatest	 control	 is	 exercised	 by	 a	 small	 number	 of	

MNEs20.	 This	 leads	 us	 to	 believe	 that	 certainly	 their	 action	 is	 reflected	 at	 the	 economic,	

political	and	social	 level,	and	is	able	to	exert	an	influence	that	 is	anything	but	marginal	 in	

many	countries.	This	explains	the	need	to	govern	and	control	the	behaviour	of	these	actors.	

Many	 international	 organizations	 as	well	 as	 international	 and	national	 trade	unions	have	

been	moving	in	this	direction.	

	

	

1.2.2.	Globalisation	and	global	value	chains	

	

The	 role	 of	 multinational	 enterprises	 has	 attracted	 increasing	 attention	 because	 of	 the	

numerous	and	large	activities	of	these	firms	in	several	countries,	indeed	the	fragmentation	

of	production	within	global	value	chains	(GVCs)	is	largely	driven	by	MNEs21.	A	value	chain	

can	be	defined	 as	 the	 “full	range	of	activities	 that	 firms	and	workers	do	to	bring	a	product	

from	its	conception	to	its	end	use	and	beyond”22.	The	 fact	 that	 they	are	 increasingly	spread	

over	 several	 countries	 explains	why	 the	 value	 chain	 is	 regarded	 as	 “global”23.	 Given	 that	

globalisation	involves	a	functional	integration	between	internationally	dispersed	activities,	

analysing	 it	 from	 the	 perspective	 of	 value	 chains	 allows	 us	 to	 derive	 a	 useful	

conceptualization	of	the	forms	that	this	integration	takes,	helping	us	to	understand	who	the	

																																																								
19	UNCTAD,	G.	(2010).	World	investment	report.	
20	Vitali,	S.,	Glattfelder,	J.	B.,	&	Battiston,	S.	(2011).	The	network	of	global	corporate	control.	PloS	one,	6(10),	
e25995.	
21	Cadestin,	C.,	De	Backer,	K.,	Desnoyers-James,	I.,	Miroudot,	S.,	Ye,	M.,	&	Rigo,	D.	(2018).	Multinational	
enterprises	and	global	value	chains:	New	Insights	on	the	trade-investment	nexus.	OECD	Science,	Technology	
and	Industry	Working	Papers,	2018(5),	0_1-36.	
22	Gereffi,	G.,	&	Fernandez-Stark,	K.	(2011).	Global	value	chain	analysis:	a	primer.	Center	on	Globalization,	
Governance	&	Competitiveness	(CGGC),	Duke	University,	North	Carolina,	USA.	
23	De	Backer,	K.	and	S.	Miroudot	(2013),	"Mapping	Global	Value	Chains",	OECD	Trade	Policy	Papers,	No.	159,	
OECD	Publishing,	Paris.	
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winners	 and	 losers	 are	 in	 this	 process,	 how	 the	 gains	 deriving	 from	 globalisation	 are	

distributed	 and,	 above	 all,	 how	 it	 is	 possible	 to	 increase	 the	 number	 of	 winners.	 Many	

emerging	economies,	following	the	revolution	brought	about	by	the	emergence	of	the	GVC,	

have	found	their	own	path	towards	economic	development,	becoming	part	of	these	global	

supply	 chains	 and	 specializing	 only	 in	 certain	 phases	 of	 production,	 since	 it	 is	 no	 longer	

necessary	 to	 build	 a	 complete	 industrial	 base.	 They	 also	 abandoned	 the	 old	 commercial	

policies,	 such	 as	 replacing	 imports,	 in	 favour	 of	 unilateral	 market	 openings	 and	 the	

implementation	 of	 business-oriented	 policies,	 thus	 creating	 the	 optimal	 conditions	 for	

attracting	foreign	direct	investments,	and	bringing	wealth	into	their	own	borders.	However,	

the	 delocalization	 operated	 by	 the	 headquarter	 economy	 towards	 the	 factory	 economy	

generally	involves	only	some	phases	of	the	chain,	not	particularly	profitable.	

Interestingly,	it	seems	that	most	of	these	delocalized	phases;	especially	the	production	and	

final	 assembly,	 today	 lead	 to	 less	 value	 creation	 than	 before.	 Basically,	 they	 are	 in	 the	

decreasing	phase	of	 the	so-called	smile	curve.	The	smile	curve	is	a	graphical	depiction	that	

illustrates	how	the	phases	that	bring	greater	value	in	the	production	process	tend	to	place	

towards	the	ends	of	the	curve.			

In	order	to	improve	its	positioning	along	the	value	chain,	companies	must	undertake	the	so-

called	 upgrading.	 	 The	 economic	 upgrading	 of	 economic	 actors,	 such	 as	 companies,	

countries	 and	workers,	 consist	 in	 improving	 the	position	and	outcomes	within	 the	global	

value	 chain,	 moving	 upper	 in	 the	 GVC,	 from	 low-value	 activities	 to	 high	 value-added	

activities	that	reflect	an	improvement	in	the	technologies	used	or	in	the	skills	of	workers24.		

Through	the	mix	of	policies,	institutions,	technologies	and	skills	there	are	different	types	of	

economic	upgrading:	

• Process	 upgrading:	 better	 organization	 of	 the	 production	 process	 or	 introduction	 of	

superior	technologies;		

• Product	upgrading:	producing	more	advanced	goods;	

• Functional	upgrading:	acquiring	new	functions	to	increase	total	skills;	

																																																								
24	Gereffi,	G.,	&	Luo,	X.	(2014).	Risks	and	opportunities	of	participation	in	global	value	chains.	The	World	Bank.	
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• Chain	 upgrading:	 moving	 towards	 a	 more	 advanced	 production	 chain	 through	 the	

transfer	to	new	markets	and	new	businesses25.		

There	could	be	also	a	social	upgrading,	 that	is	the	process	of	 improving	workers'	rights	in	

terms	 of	 employment,	 remuneration,	 contractual	 status	 and	 job	 security26.	 By	 improving	

the	workers’	conditions	is	possible	to	help	the	related	communities.		

The	social	upgrading	can	be	measured	through	two	essential	components,	the	measurable	

standards	and	the	enabling	rights.	The	former	refers	to	those	aspects	of	the	worker	that	are	

easily	observable	and	quantifiable	such	as	the	level	of	wages,	and	working	hours.	The	latter	

instead,	 include	to	those	aspects	of	the	worker	that	are	 less	easily	quantified,	 for	 instance	

the	 freedom	 of	 association,	 collective	 bargaining	 and	 non-discrimination,	 which	 are	

essential	for	obtaining	a	good	quality	of	work27.	

Studies	 conducted	 on	 the	 subject	 show	 that	 economic	 upgrading	 brings	 social	 benefits	

through	better	wages	and	working	conditions,	but	 this	does	not	happen	automatically.	 In	

fact,	often,	an	 improvement	 in	the	production	of	the	company	is	not	sufficient	 if	 the	work	

environment	 that	 has	 been	 created	 is	 unstable	 and	 highly	 aimed	 at	 the	 exploitation	 of	

workers.	These	arguments	bring	us	to	the	question	of	how	to	connect	economic	upgrading	

and	social	upgrading,	a	task	that	seems	very	difficult	if	we	think	of	all	the	implications	that	

the	value	chain	and	global	production	network	entail.	Because	of	 this,	 it	 is	necessary	 that	

entrepreneurs	 carefully	balance	product	quality	 and	 low	production	 costs.	Therefore,	 the	

roads	 that	 could	 be	 taken	 include	 either	 a	 low	 road	 characterized	 by	 bad	 working	

conditions	that	involves	a	poor	quality	of	the	product	but	at	a	competitive	price,	or	a	high	

road	aimed	at	improving	wages	and	the	status	of	workers,	but	losing	competitiveness	in	the	

price28.	

To	 find	 an	 interaction	 between	 the	 two	 aspects,	 many	 entrepreneurs	 choose	 a	 mixed	

approach	 between	 high	 quality	 and	 low	 labour	 costs	 that	 facilitates	 the	 fulfilment	 of	 the	

standards	and	the	flexibility	of	the	product’s	cost,	even	if	this	sometimes	translates	into	the	

use	 of	 both	 regular	 and	 irregular	workers,	 in	 different	 stages	 of	 the	 production	 process.	

																																																								
25	Barrientos,	S.,	Gereffi,	G.,	&	Rossi,	A.	(2011).	Economic	and	social	upgrading	in	global	production	networks:	
A	new	paradigm	for	a	changing	world.	International	Labour	Review,	150(3-4),	319-340.	
26	Gereffi,	G.,	&	Luo,	X.,	op.cit	supra	note	24.	
27	Barrientos,	S.,	Gereffi,	G.,	&	Rossi,	A.,	op.cit	supra	note	25.	
28	Ibidem.	
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Certainty,	within	the	same	company,	workers	experience	opposing	opportunities	as	regards	

their	social	advancement.	On	the	one	hand,	regular	and	highly	skilled	workers	enjoy	greater	

protection	 based	 on	 what	 their	 statute	 and	 their	 contract	 (usually	 open-ended)	 says,	

benefiting	from	the	advantages	of	recognized	and	respected	labour	standards.	On	the	other	

hand,	 irregular	workers,	 usually	made	 up	 of	women,	 children	 and	 ethnic	minorities	who	

need	a	job	due	to	their	extreme	poverty	conditions,	are	employed	in	less	delicate	tasks	such	

as	packaging	and	loading/unloading	of	means	of	transport;	moreover,	due	to	the	lack	of	a	

real	contract,	 it	 is	easier	 to	be	discriminated	through	very	 low	salaries	or	unsafe	working	

conditions29.	 	

The	opportunities	for	workers	of	the	same	company,	are	therefore	of	opposite	nature:	the	

regular	workers	enjoy	a	notable	participation	in	the	trade	unions	of	their	sectors,	increasing	

the	awareness	that	they	have	their	rights	and	reducing	the	fear	of	reprisals	by	employers.	

On	 the	 contrary,	 irregular	workers	enjoy	 less	 favourable	working	 conditions	and	are	 less	

inclined	to	join	trade	union	organizations.		

Finally,	we	could	state	that	 the	GVCs	bring	both	opportunities	and	risks.	On	the	one	hand	

they	 can	be	 recognized	 as	 opportunities	 for	 economic	 growth	 through	FDI,	 opportunities	

for	 economic	 upgrading	 and	 higher	 value	 added	 activities,	 and	 job	 creation	 and	 skills	

development	 (e.g.	 mining,	 spill-over	 effects	 to	 other	 sectors);	 for	 many	 countries	 it	 is	

important	for	their	future,	that	is	why	they	want	to	be	part	of	the	value	chain.	On	the	other	

hand,	there	are	some	disadvantages:	a	risk	of	race	to	the	bottom	with	downward	pressure	

on	working	conditions	and	rights	at	work,	economic	upgrading	that	not	necessarily	leads	to	

social	upgrading	 (improvement	of	working	conditions),	 and	an	economic	and	FDI	growth	

that	does	not	equal	social	development.		

According	to	estimates	by	the	International	Labour	Organization,	one	worker	out	of	five	is	

employed	in	global	value	chains,	within	which	60%-80%	of	world	trade	is	revealed	30.		

The	centrality	of	 the	 issue	and	 its	 specific	weight	on	 the	dynamics	of	 the	global	economy	

underline	 the	need	to	define	“global	 labour	governance”31,	 since,	value	chains	amplify	 the	

																																																								
29	Gereffi,	G.,	&	Luo,	X.,	op.cit	supra	note	24.;	Barrientos,	S.,	Gereffi,	G.,	&	Rossi,	A.,	op.cit	supra	note	25.	
30	International	Labour	Office	(2016),	Multilateral	approaches	to	Global	Supply	Chains.	
31	Hassel,	A.	(2008).	The	evolution	of	a	global	labor	governance	regime.	Governance,	21(2),	231-251.	
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vulnerability	of	workers32.	 	

The	regulatory	gaps	that	characterize	the	chain,	and	of	which	the	companies	involved	in	it	

benefit,	 inevitably	result	 in	 the	exploitation	of	 the	workforce,	 in	 the	spread	of	undeclared	

work	and	without	protections,	and	in	the	heterogeneity	of	working	conditions	that	amplify	

the	 risk	 of	 downward	 competition	 between	 the	 chain	 agents33.	 We	 can	 recall	 the	 ILO	

Resolution	 concerning	 decent	 work	 in	 global	 supply	 chains	 (2016)	 that	 has	 highlighted	

multiple	 “decent	 work	 deficits”,	 mainly	 due	 to	 the	 fact	 that	 “governments	 have	 limited	

capacity	 and	 resources	 to	 monitor	 effectively	 and	 enforce	 compliance	 with	 laws	 and	

regulations.	 The	 expansion	 of	 global	 supply	 chains	 across	 borders	 has	 exacerbated	 these	

governance	 gaps”34 .	 The	 geographical	 dispersion	 of	 production	 and	 the	 international	

division	 of	 labour	 stand	 out	 as	 factors	 that	 deconstruct	 labour	 protection	 systems	 and	

worsen	the	competitive	dynamics.		

	

	

1.2.3.	The	implications	of	the	fragmentation	of	multinational	enterprises	

	

After	 the	 definition	 of	 a	 multinational	 enterprise	 with	 the	 relative	 description	 of	 the	

possible	organizational	models,	it	is	now	necessary	to	evaluate	the	relationships	that	exist	

between	the	headquarter	and	its	branches.	The	so-called	extensions	that	a	company	carries	

out	 in	other	 areas	 to	 expand	 its	 business,	 both	 in	 the	 country	of	 origin	 and	abroad,	 have	

different	legal	configurations	depending	on	the	relationship	that	exists	with	the	head	office.	

The	parent	company	and	its	subsidiaries	perform	different	activities.	

The	parent	company	performs	two	main	functions,	administrative	and	entrepreneurial.	The	

administrative	function	concerns	the	control	and	monitoring	of	subsidiaries,	through	which	

the	 company	 ensures	 that	 they	 do	 not	 fall	 into	 the	 so-called	 opportunistic	 behaviour.	

The	entrepreneurial	 function,	on	 the	other	hand,	 refers	 to	 the	 creation	of	new	sources	of	

																																																								
32	Gereffi,	G.,	Humphrey,	J.,	&	Sturgeon,	T.	(2005).	The	governance	of	global	value	chains.	Review	of	
international	political	economy,	12(1),	78-104.	
33	Flecker,	J.,	Haidinger,	B.,	&	Schönauer,	A.	(2013).	Divide	and	serve:	The	labour	process	in	service	value	
chains	and	networks.	Competition	&	Change,	17(1),	6-23.	
34	International	Labour	Office	(2016),	Decent	Work	in	Global	Supply	Chains.	
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value	 for	 the	 entire	 company,	 thus	 holding	 a	 positive	 role	 and	 creating	 competitive	

advantage	by	defining	strategies	that	allow	to	generate	and	to	maintain	skills	and	abilities.	

Subsidiaries	 are	 those	 companies	 in	 which	 the	 multinational	 enterprise	 (basically	 the	

parent	 company)	 holds	 a	 significant	 stake	 in	 the	 share	 capital	 in	 sufficient	 quantity	 to	

exercise	 a	 dominant	 influence35 .	 The	 character	 of	 each	 subsidiary	 is	 given	 by	 their	

autonomy	considered	as	 independence	 from	the	other	companies	belonging	 to	 the	group.	

However,	 the	 subsidiaries	 are	 subjected	 to	 constant	 control	 by	 the	 parent	 company	with	

regards	to	the	production	activity.	A	typical	operation	of	multinational	enterprises	is	given	

by	the	possibility	of	choosing	the	location	of	the	company,	in	other	words	they	prefer	those	

countries	 that	 can	 offer	 the	 most	 convenient	 tax	 regime	 for	 them.	 Therefore,	 we	 can	

distinguish	the	home	state,	or	the	country	in	which	the	multinational	company	establishes	

the	parent	company	and	the	host	state,	or	the	countries	in	which	the	companies	belonging	

to	the	MNE	subsidiary	network	are	created.	

The	parent	companies	are	not	opened	 to	 take	responsibility	 for	 infringements	committed	

by	affiliated	companies	on	the	host	state	territory.	More	than	that,	there	is	the	impossibility	

of	 subjecting	 the	 entire	 network	 of	 subsidiaries	 to	 a	 common	 law	 in	 terms	 of	 labour	

protection	or	company	management.	Because	of	this,	the	parent	company	is	able	to	decline	

the	responsibilities	on	subsidiaries	for	the	offenses	carried	out	especially	in	the	areas	of	the	

developing	countries.	In	such	cases,	the	holding	companies	appeal	to	the	jurisdiction	of	the	

host	state,	as	it	is	less	structured	and	indulgent	with	them.	

Multinational	enterprises	are	often	charged	of:	 	

•	misuse	of	resources	within	the	countries	in	which	the	branches	are	established;	 	

•	 concentration	 of	 research	 and	 development	 activities	 in	 high-tech	 areas,	 excluding	 any	

possibility	of	growth	for	those	countries	under	their	control;	 	

•	non-compliance	with	the	laws	of	the	states	where	subsidiaries	are	located;		

•	acquisition	of	a	monopoly	position;	 	

•	exercise	of	control	activities	on	companies	operating	within	foreign	markets;	 	

•	transfer	of	profits	deriving	from	production	activities	carried	out	in	the	subsidiaries	in	the	

																																																								
35	UNCTAD	(1973),	op.cit	supra	note	11.	
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country	of	the	parent	company;	 	

•	deformation	of	the	competitive	market	on	a	territorial	level.	

	

Given	that	the	legal	system	of	the	country	in	which	it	has	its	registered	office	is	applied	to	

each	 entity,	 a	 governance	 gap	 is	 created	 between	 the	 transnational	 dimension	 of	 the	

company	and	the	territoriality	of	the	legal	system	to	which	it	belongs.	Another	outcome	of	

globalisation	is	the	so-called	race	to	the	bottom.	Race	to	the	bottom	refers	to	a	competitive	

state	where	enterprises	compete	on	lowering	workers’	fundamental	rights	to	undercut	the	

competition's	 prices.	 The	 problems	 that	 emerge	 are	 both	 those	 of	 social	dumping,	where	

companies	pick	and	choose	between	different	national	 labour	 law	systems	to	save	 labour	

costs,	 and	 normative	 dumping	 characterised	 by	 competition	 between	 states	 in	 order	 to	

attract	investors	and	capitals;	hence	developing	countries	can	keep	low	levels	of	regulation.	

From	an	economic	point	of	view	the	direct	consequences	include:	greater	levels	of	imports	

from	low-wage	countries,	erosion	of	employment	levels,	greater	foreign	direct	 investment	

and	 delocalization	 practises.	 At	 the	 same	 time,	 by	 looking	 at	 the	 national	 systems,	 the	

systems	 of	 protection	 of	 the	 industrialized	 countries	 enter	 into	 crisis,	 since	 they	 see	

deregulation	 as	 the	 only	 possible	 solution	 to	 the	 pressures	 of	 international	 competition.	

Moreover,	 states	 face	 some	 difficulties	 to	 monitor	 compliance	 with	 their	 rules.	

Consequently,	we	are	 faced	with	an	upside-down	situation,	where	on	 the	one	hand	 there	

are	 the	 MNEs	 with	 their	 ability	 to	 control	 the	 global	 market,	 and	 the	 states	 that	

unfortunately	 control	 only	 a	 fragment	 of	 the	 space	 in	 which	 companies	 carry	 out	 their	

activity	on	the	other.		

The	financial	crisis	of	2008	added	to	the	phenomenon	of	globalisation,	has	done	nothing	but	

increase	the	imbalance	between	the	economic	side	of	the	market	and	the	institutional	one,	

consecrating	the	decline	of	business	ethics.		

	

	

1.2.4.	The	legal	personality	of	the	multinational	enterprises	

	

The	topic	of	 the	 legal	personality	of	MNEs	has	always	been	a	subject	of	discussion	within	

international	law,	as	it	is	considered	a	necessary	requirement	for	accessing	the	customary	
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international	procedure	(to	which	multinational	enterprises	can	freely	participate).	Such	a	

statement,	however,	 is	 in	 contrast	with	 the	 fundamental	principle	 that	 international	 legal	

personality	is	generally	conferred	to	states,	but	not	to	multinational	enterprises.	Since	the	

birth	of	modern	multinational	enterprises,	one	side	of	the	international	doctrine	has	taken	

position	 against	 the	 recognition	 of	 MNEs	 as	 subjects	 of	 international	 law36.	 There	 are	

multiple	explanations	for	such	a	decision.	First	of	all,	MNEs	are	not	able	to	assume	a	direct	

role	within	international	relations,	unless	they	have	the	state	as	an	intermediary.	Secondly,	

the	 status	 of	 international	 legal	 person	 would	 guarantee	 an	 excessively	 favourable	 legal	

regime	for	the	MNE	and	could	t	legitimize	the	de	facto	dominant	position	of	them	in	current	

international	economic	relations,	by	destabilizing	the	relationships	between	states37.	

The	fact	that	multinational	enterprises	operate	on	the	international	scene	means	that	states	

must	 compare	 themselves	with	entities	with	great	 competitive	 strength,	but	which	at	 the	

same	time	are	not	required	to	comply	with	international	obligations.	

The	regulation	of	entrepreneurial	activity	coming	from	the	same	companies	is	not	new.	In	

fact,	 in	 the	 field	of	commercial	activities,	 the	so-called	 lex	mercatoria	(often	referred	to	as	

the	 Law	 Merchant)	 has	 developed	 since	 the	 XVIII-XIX	 century.	 The	 lex	 mercatoria	 is	 a	

system	 of	 customary	 norms	 and	 rules,	 born	 spontaneously	 among	 those	 belonging	 to	

certain	commercial	sectors,	aimed	at	regulating	contractual	and	extra-contractual	relations	

with	elements	of	 internationality.	The	 lex	mercatoria,	 as	 a	market	 regulation	 tool,	plays	a	

decisive	role	with	respect	to	the	contract	between	multinational	enterprises	and	the	State,	

by	 assuming	 the	 regulatory	 function	 of	 the	 rules	 and	 principles	 intended	 to	 regulate	

international	 trade.	This	 form	of	self-regulation,	however,	was	then	complemented	by	the	

intervention	of	 international	organizations	and	non-governmental	organizations	that	gave	

rise	to	corporate	social	responsibility	aimed	at	respecting	human	rights.	

	

	

	

	
																																																								
36	Peroni,	G.,	&	Migani,	C.	(2010).	La	responsabilità	sociale	dell’impresa	multinazionale	nell’attuale	contesto	
internazionale.	In	Il	danno	ambientale	e	la	responsabilità	sociale	di	impresa	(No.	2-3,	pp.	1-46).	
37	Johns,	F.	(1993).	The	invisibility	of	the	transnational	corporation:	an	analysis	of	international	law	and	legal	
theory.	Melb.	UL	Rev.,	19,	893.	
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1.3.	The	international	legal	subjectivity	of	multinational	enterprises	

	

In	the	field	of	international	law,	the	absence	of	a	set	of	binding	international	norms	for	MNE	

and	the	consequent	impunity	in	which	they	find	themselves	operating,	have	a	justification	

also	 in	 the	 specificity	of	 their	 juridical	 condition.	 International	 law,	 as	a	 law	 that	governs	

relations	between	 states,	 is	 formally	 addressed	 to	 states,	 recognizing	 them	as	 subjects	 of	

law	 and	 attributing	 to	 them	 the	 legal	 personality	 that	makes	 them	 suitable	 to	 hold	 legal	

rights	 and	 obligations.	 As	 a	 result,	 companies	 are	 the	 object	 and	 not	 the	 subject	 of	

international	standards38.	

Standards,	 declarations	 of	 principles	 and	 norms	 for	 multinational	 enterprises	 are	 in	 the	

first	 instance	 aimed	 at	 states,	 reflecting	 themselves	 only	 in	 the	 second	 instance	 on	

companies.	 On	 the	 other	 hand,	 multinational	 enterprises,	 although	 formally	 devoid	 of	

international	legal	personality,	are	actually	already	holders	of	rights	and	obligations	in	the	

light	of	international	law.	Furthermore,	they	can	be	directly	subjected	to	sanctions	adopted	

internationally	based	on	procedures	established	by	international	standards39.		

Multinational	 enterprises	 have	 traditionally	 held	 rights	 under	 bilateral	 or	 regional	

international	 trade	 or	 foreign	 investment	 agreements,	 particularly	 in	 relation	 to	

expropriation	and	compensation40.	

With	 regard	 to	 the	 obligations	 owned	 by	 MNEs,	 it	 is	 undeniable	 that	 international	 law	

rarely	 addresses	 companies	 directly	 and	 when	 it	 does	 it	 is	 mostly	 non-binding	 legal	

instruments.	 In	 limited	 cases,	 multinational	 enterprises	 are	 directly	 bound	 by	 certain	

international	 law	 obligations	 and	 direct	 recipients	 of	 the	 consequent	 sanctions	 even	

without	 the	 necessary	 intermediation	 of	 states	 in	 various	 capacities	 involved	 in	 their	

activity.	 It	 is	 clear	 that	 there	 are	 no	 legal	 obstacles	 and	 reasons	 that	 could	 prevent	 the	

recognition	of	MNEs’	legal	personality,	which	are	already	owners	of	rights,	obligations	and	

procedural	abilities	according	to	international	law41.	

																																																								
38	Jägers,	N.	(1999).	The	legal	status	of	the	multinational	corporation	under	international	law.	Human	Rights	
Standards	and	the	Responsibility	of	Transnational	Corporations,	259,	262.	
39	Carbone,	S.	M.,	Luzzatto,	R.,	Bariatti,	S.,	Ivaldi,	P.,	Queirolo,	I.,	Munari,	F.,	&	Santa	Maria,	A.	(2016).	Istituzioni	
di	diritto	internazionale.	G	Giappichelli	Editore.	
40	Virginia	Journal	of	International	Law	(2004),	Human	rights	and	Corporations,	vol.44,	no.4. 
41	Jägers,	N.	M.	(2002).	Corporate	human	rights	obligations:	In	search	of	accountability.	School	of	Human	Rights	
Research,	(17).	
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The	recognition	of	the	international	legal	personality	of	MNEs	could	be	prevented	by	states	

that	 are	 reluctant	 to	 admit	 such	 powerful	 rival	 bodies,	 fearing	 the	 weakening	 of	 their	

supremacy	 on	 the	 international	 level 42 .	 Nevertheless	 it	 could	 be	 necessary	 for	 the	

international	 law	 to	 recognize	 the	 strong	 influence	 of	 private	 actors	 on	 the	 international	

scene	 (in	 particular	 MNEs),	 by	 giving	 them	 rights	 and	 duties,	 so	 that	 it	 could	 react	

appropriately	to	the	effects	of	economic	globalisation.		

The	states	are	and	will	 remain	 the	main	players	 in	 the	 international	 legal	system	and	the	

main	holders	of	international	obligations.	However,	the	emergence	of	new	players	that	are	

capable	of	 significantly	affecting	 the	balance	and	discipline	of	 international	economic	and	

social	relations	makes	it	necessary	to	subject	them	to	certain	principles	of	international	law	

in	order	to	induce	them	to	account	for	their	own	behaviour.	

Just	as	the	legal	personality	of	international	organizations	differs	from	the	legal	personality	

of	 the	 state,	 the	 legal	 personality	 of	 the	 companies	 will	 have	 different	 characteristics.	

The	fact	that	legal	personality	does	not	imply	ownership	of	the	same	rights	and	obligations	

is	of	fundamental	importance	in	the	light	of	what	currently	appears	to	be	the	first	obstacle	

to	 the	 recognition	of	 companies	 as	 subjects	 of	 international	 law:	 the	 fear	 that	 companies	

would	 be	 able	 to	 interfere	 in	 state	 affairs.	 Therefore,	 recognizing	 the	 legal	 status	 of	

companies	does	not	create	a	threat	to	the	status	of	states	as	the	main	holders	of	rights	and	

duties	at	the	international	level.	 	

Indeed,	given	the	high	economic	and	political	power	reached	by	multinational	enterprises,	

they	 already	 constitute	 powerful	 rivals	 and	 competitors	 of	 the	 states	 both	 internally	 and	

internationally.	Consequently,	the	lack	of	recognition	of	the	legal	personality	facilitates	the	

action	of	 the	multinational	enterprises	at	 the	expense	of	 the	states	 that	hold	rights	but	at	

the	same	time	kept	to	the	respect	of	numerous	obligations.	

	

	

	

	

	

																																																								
42	Deva,	S.	(2003).	Human	rights	violations	by	multinational	corporations	and	international	law:	where	from	
here.	Conn.	J.	Int'l	L.,	19,	1.	
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1.4.	The	extraterritorial	jurisdiction:	obstacles	by	the	State	of	origin	

	

Currently,	international	law	does	not	impose	a	single	criterion	to	identify	the	nationality	of	

legal	 persons.	 However,	 the	 criterion	 used	 in	most	 states	 includes	 the	 assignment	 to	 the	

company	 of	 the	 nationality	 of	 the	 country	 in	 which	 it	 was	 established.	 The	 criterion	 is	

subject	 to	 increasingly	 frequent	 criticism,	 as	 it	 would	 seem	 inadequate	 to	 justify	 the	

exercise	of	extraterritorial	jurisdiction	by	the	state	of	origin	based	on	the	principle	of	active	

personality.	 If	 the	 nationality	 is	 conferred	 on	 the	 basis	 of	 the	 place	 of	 registration,	 the	

multinational	enterprises	is	constituted	by	a	plurality	of	distinct	and	separate	bodies	whose	

membership	in	the	state	of	origin	depends	on	the	country	in	which	they	were	established.	

In	such	a	situation,	it	could	be	complicated	to	apply	the	law	of	the	state,	to	which	the	parent	

company	 belongs,	 to	 all	 the	 companies	 of	 the	multinational	 group.	 The	 foreign	 affiliated	

company	 would	 have	 the	 nationality	 of	 the	 country	 in	 which	 it	 was	 established	 and	

consequently	 the	 active	 nationality	 principle	 could	 not	 be	 used	 as	 a	 justification	 for	 the	

extraterritorial	extension	of	the	legislation	of	the	state	of	origin	of	the	parent	company.	In	

this	case	it	would	seem	more	appropriate	to	establish	the	nationality	of	the	company	on	the	

basis	of	the	control	that	the	parent	company	exercises	over	it.	From	this	point	of	view,	the	

simple	 fact	 that	 a	 company	 with	 the	 nationality	 of	 a	 state	 exercises	 control	 over	 its	

subsidiaries	would	allow	them	to	be	considered	as	belonging	to	the	same	country	of	origin	

as	the	parent	company,	legitimizing	the	latter	to	impose	direct	obligations	on	the	affiliates	

based	on	the	active	personality	principle.	

In	accordance	to	what	has	been	previously	discussed,	if	a	state	establishes	the	nationality	of	

a	company,	it	could	extend	its	jurisdiction	to	situations	that	take	place	outside	the	national	

territory,	 including	 activities	 carried	 out	 by	 companies	 registered	 abroad	 on	 which	

otherwise	it	would	have	no	jurisdiction	in	the	light	of	international	law.	

Still,	 the	 practise	 of	 extraterritorial	 jurisdiction	 cannot	 depend	 on	 decisions	made	 by	 the	

State	 in	 an	 absolutely	 discretionary	 way43.	 Consequently,	 such	 decisions,	 including	 the	

choice	of	criteria	for	conferring	the	nationality	of	legal	persons,	should	be	approved	by	the	

other	 states	 for	 the	purpose	of	 exercising	 extraterritorial	 jurisdiction	only	 if	 they	are	not	

																																																								
43	De	Schutter,	O.	(Ed.).	(2006).	Transnational	corporations	and	human	rights.	Bloomsbury	Publishing.	
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adopted	 in	 an	 absolutely	 arbitrary	manner	 but	 are	 based,	 on	 the	 contrary,	 on	 one	 of	 the	

traditionally	accepted	ways	of	determining	nationality.	

These	criteria	consist	of	taking	into	consideration	the	country	in	which	the	company	has	its	

central	 administration	 or	 its	 main	 activity	 centre.	 Therefore,	 a	 state	 wishing	 to	 exercise	

extraterritorial	jurisdiction	on	the	basis	of	the	aforementioned	principles	should	be	entitled	

to	invoke	the	principle	of	active	personality44.	

A	further	problem	that	could	oppose	the	practice	of	the	extraterritorial	 jurisdiction	of	the	

state	 of	 origin,	 as	 a	 tool	 to	 make	 companies	 responsible	 and	 punishable	 for	 violations	

committed	 in	other	countries,	 lies	 in	 the	way	 in	which	multinational	enterprises	organize	

the	internationalization	of	their	activities.		

From	 the	 legal	 point	 of	 view,	 internationalization	 can	 operate	 through	 three	 distinct	

mechanisms:	

1.	The	parent	company	could	set	up	a	branch	or	an	office	in	the	host	country;	 	

2.	The	parent	company	could	set	up	a	separate	 legal	entity,	governed	by	the	 legislation	of	

the	host	country,	on	which,	however,	it	has	the	power	of	control	since	it	holds	the	majority	

of	its	shares	or	in	so	far	as	it	controls	the	composition	of	the	board	of	directors;	 	

3.	The	parent	company	could	enter	into	contractual	relationships	with	local	partners	for	the	

marketing	of	the	goods	produced	or	for	the	supply	of	their	components.	In	this	case	there	is	

no	direct	participation	in	the	share	capital	of	the	local	partners.	 	

In	 the	 first	 case,	 there	 are	 no	 problems	 of	 charge	 as	 any	 violations	 of	 the	 multinational	

enterprises	are	no	doubt	attributable,	whether	they	were	perpetrated	in	the	territory	of	the	

state	of	origin,	usually	 in	 the	central	office,	or	whether	 they	were	perpetrated	 in	 the	host	

country.	In	this	case,	therefore,	the	application	of	the	extraterritorial	legislation	of	the	state	

of	origin	would	be	justified	on	the	basis	of	the	active	personality	principle.	In	the	other	two	

cases,	 however,	 extraterritorial	 jurisdiction	 by	 the	 state	 of	 origin	 could	 face	 obvious	

difficulties	in	its	practical	implementation.	 	

In	this	case,	 in	fact,	we	are	faced	with	two	legally	distinct	and	separate	bodies,	 the	parent	

company	on	the	one	hand	and	the	foreign	subsidiary	on	the	other.	

																																																								
44	Ibidem.	
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The	principle	of	 limited	personality,	on	the	basis	of	which	the	shareholders	of	a	company	

are	 liable	 for	 corporate	 obligations	 within	 the	 limits	 of	 their	 shareholding,	 protects	 the	

parent	company	from	the	obligations	contracted	by	the	subsidiary,	even	if	it	had	a	majority	

shareholding.	 Consequently	 it	 acts	 as	 a	 protective	 shield	 for	 the	 parent	 company,	 which	

cannot	be	held	responsible	for	the	acts	of	its	subsidiaries	by	virtue	of	the	simple	existence	

of	such	a	relationship45.		

	

	

1.5.	Corporate	social	responsibility:	approaches	and	critical	issues	

	

The	 absence	 of	 a	 universal	 legislation	 capable	 of	 imposing	 legal	 obligations	 on	 the	

multinational	enterprises	together	with	the	rapid	growth	of	cases	of	socially	irresponsible	

companies,	 a	 notable	 interest	 has	 spread	 through	 new	 forms	 of	 regulation	 and	 relative	

operating	 methods	 as	 an	 attempt	 to	 make	 advancing	 human	 and	 labour	 rights	 more	

effectively	than	with	hard	law	techniques46.		

Corporate	 social	 responsibility	 concerns	 the	 ethical	 implications	 within	 the	 strategic	

corporate	vision	and	 the	desire	 to	contribute	 to	collective	well-being.	 It	 takes	 the	 form	of	

the	set	of	responsibilities	that	the	company	and	its	management	have	towards	the	various	

parties	influenced	by	the	company,	in	order	to	favour	cooperation	for	the	creation	and	fair	

distribution	 of	 the	 value	 created,	 and	 to	 contain	 negative	 effects	 on	 the	 stakeholders.	

Indeed,	CSR	is	based	on	the	desire	to	implement	a	respectful	business	activity	to	contribute	

to	the	maintenance	of	sustainable	development	and	a	social	balance.	This	translates	into	the	

adoption	 of	 a	 company	 policy	 that	 is	 able	 to	 reconcile	 the	 economic	 objectives	 with	 the	

social	 and	 environmental	 objectives	 of	 the	 reference	 territory,	 in	 a	 perspective	 of	 future	

sustainability.	 CSR	 therefore,	 is	 not	 only	 a	 question	 of	 ethics	 but	 it	 is	 a	 factor	 of	

competitiveness	 for	 companies	 that	 through	 their	 socially	 responsible	 behaviour	 can	

strengthen	 their	 brand	 reputation	 as	 well	 as	 establish	 profitable	 relationships	 and	 great	

																																																								
45	Blumberg,	P.	I.	(2000).	Accountability	of	multinational	corporations:	the	barriers	presented	by	concepts	of	
the	corporate	juridical	entity.	Hastings	Int'l	&	Comp.	L.	Rev.,	24,	297.	
46	Perulli,	A.	(Ed.).	(2013).	La	responsabilità	sociale	dell'impresa:	idee	e	prassi.	Il	mulino.	
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added	 value	 with	 stakeholders47.	 It	 can	 be	 conceived	 as	 a	 form	 of	 self-regulation	 by	

companies	 within	 a	 business	 model	 that	 works	 by	 self-regulating,	 the	 business	 itself	 is	

monitored	and	observes	to	be	in	line	with	the	law	and	the	ethical	standards	of	the	nation	in	

which	it	operates	or	of	the	international	standards.	 	

Generally,	 the	 implementation	 by	 a	 company	 of	 CSR	 standards	 goes	 beyond	 the	 simple	

satisfaction	of	the	basic	statutory	rules	and	aims	to	promote	an	action	that	can	contribute	to	

the	well	being	of	society,	beyond	the	interest	of	the	company	and	from	what	is	required	by	

law.	It	is	clear	that	some	countries	have	a	“weak”	legislation,	which	is	little	respected,	since	

there	 are	 no	 severe	 penalties	 to	 discourage	 the	 violation	 (or	 with	 the	 complicity	 of	 the	

government	itself).	One	of	the	main	aims	of	CSR	policies	is	to	increase	the	company's	long-

term	profit	and	shareholder	confidence	through	good	public	relations	and	the	application,	

within	the	company,	of	high	ethical	standards	in	order	to	reduce	both	operational	and	legal	

risk	by	acting	according	 to	 a	proactive	 logic	 and	 immediately	 assuming	 responsibility	 for	

the	company's	actions.	

Those	most	in	favour	of	such	strategies	argue	that	companies	can	increase	their	profits	in	

the	long	term	by	adopting	a	CSR	perspective,	while	critics	argue	that	these	policies	distract	

from	 the	 essentially	 economic	 role	 played	 by	 the	 company.	 The	 unrealistic	 expectations	

related	 to	CSR	policies	or	 the	 fact	 that	such	policies	can	only	be	“a	 face”	 is	also	criticized.	

The	 implementation	 of	 CSR	 policies	 has	 often	 led	 over	 the	 years	 to	 fragmented	 and	

disconnected	 approaches.	 If	 companies	 analyse	 their	 options	 for	 implementing	 these	

policies	using	the	same	schemes	that	guide	the	choices	regarding	their	core	business,	they	

would	discover	that	CSR	could	be	not	only	a	cost	or	a	duty	of	charity,	but	also	a	source	of	

opportunities,	innovation	and	competitive	advantage.	In	fact,	companies	usually	implement	

CSR	policies	as	a	result	of	social	pressures	originating	from	damage	to	the	community	that	

multinational	enterprises	did	not	consider	to	be	part	of	corporate	social	responsibility	and,	

although	aware	of	the	risks	that	certain	operations	entail,	are	often	not	as	conscious	of	how	

to	manage	 them.	 It	 is	 a	 common	 practice	 to	 respond	 to	 pressures	 in	 a	 non-strategic	 but	

aesthetic	manner,	that	is,	through	public	relations	and	advertising	campaigns	with	a	focus	
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on	 good	 social	 practices	 implemented	 by	 the	 company,	 which	 often	 consist	 of	 a	 set	 of	

uncoordinated	charitable	initiatives.	

Supporters	of	the	CSR	approach	have	outlined	four	reasons	why	it	is	crucial	to	focus	on	the	

social	 dimension	 of	 the	 company:	 the	 moral	 obligation	 that	 rests	 on	 companies,	 the	

permission	 to	 operate	which	 is	 basically	 given	 by	 the	 community,	 the	 sustainability	 that	

today	is	essential	in	the	work	of	any	entity	and	the	reputation	of	the	company	itself48.		

	

	

1.5.1.	The	notion	of	irresponsible	enterprise	

	

An	 irresponsible	 enterprise	 is	 an	 enterprise	 that	 assumes	 that	 beyond	 the	 basic	 legal	

obligations	 it	 will	 not	 have	 to	 respond	 to	 any	 public	 or	 private	 authority,	 nor	 to	 public	

opinion,	regarding	the	economic,	social	and	environmental	consequences	of	its	activities49.	

Since	 the	 90s	 of	 the	 last	 century,	 there	 have	 been	 cases	 of	 companies	 with	 grossly	

irresponsible	 behaviour:	 pollution	 of	 the	 environment,	 exploitation	 of	 child	 labour	 in	

underdeveloped	 countries,	 extremely	 low	 wages,	 sudden	 and	 unjustified	 dismissal,	

violation	 of	 fundamental	 human	 rights	 and	 processing	 of	 materials	 that	 cause	 negative	

externalities	in	the	community.	In	the	current	economic	system,	MNEs	have	the	idea	that	it	

is	necessary	to	dramatically	increase	profits	at	any	cost,	regardless	of	who	will	be	paying	for	

an	 indiscriminate	 gain.	 In	 general,	 social	 irresponsibility	 is	 more	 present	 in	 large	

corporations,	as	 they	are	more	subject	 to	violations	of	rights	 to	 increase	competitiveness.	

Even	if,	it	is	important	to	underline	that	the	level	of	irresponsibility	is	certainly	not	related	

to	the	size	of	the	company.	 	

Irresponsible	companies	are	those	that	have	a	specific	form	of	administration,	established	

in	the	United	States	 in	the	1990s	and	based	on	maximizing	 its	market	value.	This	 form	of	

administration,	which	can	be	defined	as	managerial	capitalism	marked	in	the	period	1965-

1982,	 the	economic	 slowdown	and	 the	 related	decline	 in	 the	 level	of	profits50.	With	 it,	 in	

fact,	there	was	the	“awakening	of	shareholders”	in	large	companies,	which	did	everything	to	
																																																								
48	Porter,	M.	E.,	&	Kramer,	M.	R.	(2006).	The	link	between	competitive	advantage	and	corporate	social	
responsibility.	Harvard	business	review,	84(12),	78-92.	
49	Gallino,	L.	(2010).	L'impresa	irresponsabile.	Giulio	Einaudi	Editore.	
50	Ibidem.	
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regain	 the	 power	 of	 command	 within	 the	 corporation,	 with	 the	 aim	 of	 maximizing	 the	

income	and	stock	market	value	of	the	shares.	The	consequence	was	the	reduction	of	labour	

costs,	the	dismissal	of	many	employees,	the	relocation	of	production,	the	contrast	with	the	

unions	 and,	 in	 particular,	 the	 alignment	 of	 the	 objectives	 of	 managers	 and	 shareholders	

through	 the	assignment	 to	 the	 first	of	 stock	options.	Therefore,	managers	were	paid	with	

the	delivery	of	 company	 shares	offered	 at	 better	 conditions	 than	 those	on	 the	market,	 in	

order	 to	 push	 the	 management	 to	 have	 the	 same	 purpose	 of	 shareholders,	 or	 the	

maximization	of	the	value	of	the	shares.	The	purpose	of	satisfying	only	the	interests	of	the	

majority	shareholders,	 through	gains	 in	 the	operations	of	buying	and	selling	of	securities,	

rather	 than	 from	 the	 profitable	management	 of	 the	 company,	 has	 destroyed	 social	 peace	

and	made	companies	unmanageable,	implementing	a	series	of	mergers	and	acquisitions	for	

business	 growth.	Hence	 irresponsible	 companies	 have	 led	 to	 the	 destruction	 of	 value	 for	

stakeholders,	including	shareholders,	because	in	the	long	term	due	to	the	various	financial	

scandals	 they	have	 seen	 their	 capital	 “blur”.	Thus,	 companies	operate	 in	 an	 irresponsible	

manner	 as	 a	 direct	 consequence	 of	 stock	 managerial	 capitalism,	 or	 because	 of	 the	

governmental	 system	 at	 the	 base	 of	 the	 enterprise,	 which	 does	 not	 lead	 it	 to	 take	 into	

account	 the	 interests	 of	 the	 local	 community,	 the	 environment,	 employees	 and	 the	 state.	

Companies	 are	 a	 relevant	 part	 of	 our	 society,	 as	 they	 exist	 to	 perform	 a	 specific	 social	

function,	and	the	purpose	 in	question	 is	essentially	 to	contribute	to	development	through	

continuous	production	of	productivity.	In	reality,	the	company	that	pursues	profit	is	rapidly	

in	crisis	and	has	a	low	level	of	survival	in	the	long	term.	The	healthy	enterprise,	and	at	the	

same	 time	 ethically	 correct,	 is	 that	 which	 realizes	 the	 technological	 and	 organizational	

knowledge	and,	as	a	consequence	of	the	first	two,	the	profit.	 	

Irresponsible	 companies	 are	 well	 established	 in	 the	 economy	 of	 developed	 countries.	 In	

fact,	there	are	numerous	companies	whose	unreliable	behaviour	has	manifested	itself	in	all	

fields,	from	the	economic	to	the	political,	from	the	social	to	the	environmental.	

There	 is	a	need	 to	develop	a	new	political,	economic	and	social	environment	 to	stimulate	

the	“awakening	of	the	conscience”	of	corporate	managers,	so	that	they	can	undertake	truly	

sincere	 social	 responsibility	 actions,	which	 take	 into	 account	 the	needs,	 expectations	 and	

values	 of	 the	 various	 stakeholders.	 An	 important	 objective	 of	 our	 society	 should	 be	 the	

creation	 of	 a	 new	model	 of	managerial	 capitalism,	 based	 on	 a	 solid	 political	 system	 that	



	 32	

supports	 it,	 in	which	companies,	 through	 long-term	strategies,	have	as	goals	 the	business	

continuity,	 a	 profit	 that	 is	 not	 necessarily	 it	 must	 be	 the	 maximum,	 the	 dimensional	

development	and	of	its	own	human	resources	and	the	satisfaction	of	the	expectations	of	its	

stakeholders.	Furthermore,	concerning	 their	 image,	companies	 themselves	encourage	 this	

issue.	 Globalisation	 has	 accelerated	 the	 process	 of	 information	 propagation	 and	 the	

methods	of	communication,	leading	companies	to	be	constantly	judged	by	a	public	opinion,	

increasingly	attentive	to	questions	of	responsibility.	

We	could	just	think	of	what	happened	to	Nike,	when	it	was	discovered	that	children	made	

some	of	 its	products.	Another	example	 is	 the	Coca-Cola	Company.	The	object	of	 its	policy	

was	 to	emphasize	on	 the	 responsible	use	of	natural	 resources,	 instead	 it	 emerged	 that	 in	

India	the	company	consumed	the	water	wells,	which	is	a	scarce	and	essential	resource	for	

humans.	 And	 again,	 the	 Bat	 (British	 America	 Tobacco)	 emphasized	 how,	working	 in	 safe	

conditions	is	a	priority	in	order	to	prevent	the	diseases,	instead	it	turned	out	that	many	of	

the	peasants	who	work	for	this	company,	were	suffering	from	serious	chronic	diseases	due	

to	 the	activity	 they	 carried	out.	Thus	 sometimes,	 the	CSR	 is	 seen	as	a	mask	 that	 conceals	

irresponsible	behaviours.	 	

Another	criticism	that	 is	made	regards	the	relationship	between	the	CRS	and	the	political	

power.	 According	 to	 some	 scholars,	 many	 companies	 in	 carrying	 out	 their	 activities	

implement	policies	 towards	the	state,	 in	order	 to	participate	 in	 the	 institutional	decisions	

that	are	taken	in	the	field	of	tax	facilities,	tax	rates,	taxes	etc.	In	this	way,	the	CSR	is	seen	as	a	

tool	for	dialogue	between	the	company	and	the	political	institutions	of	a	country,	in	order	to	

still	pursue	its	economic	interests.		

In	addition	to	what	has	been	said	so	far,	there	is	a	problem	regarding	the	non-uniformity	of	

the	methods	with	which	this	phenomenon	is	investigated.	

Institutions	realize	that	they	are	facing	a	global	problem	that	must	be	addressed	at	a	global	

level.	Even	if	actions	have	been	taken,	the	lack	of	the	results	obtained	underlines	how	the	

issue	 is	more	 complex	 and	 complicated	 than	 expected.	 There	 is	 a	 need	 to	 seek	 a	 shared	

solution	in	order	not	to	harm	any	stakeholder.	

The	 problem	 is	 not	 only	 the	 effectiveness	 of	 the	 solutions	 adopted	 to	 tackle	 some	 of	 the	

mentioned	issues,	but	also	the	legal	crisis	brings	the	inability	to	have	effective	and	efficient	

control	 systems	 with	 regard	 to	 entrepreneurial	 behaviour.	 As	 a	 consequence,	 the	 real	
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problem	 is	 the	verification	of	 the	effective	application	by	 the	company	of	 those	 few	rules	

that	it	has	decided	adopt.	

Actually,	 some	 believe	 that	mere	 self-regulation	 is	 not	 enough	 to	 restore	 an	 appropriate	

balance	between	social	values	to	be	protected	and	economic	needs	to	be	guaranteed.	This	is	

due	to	the	fact	that	we	are	dealing	with	normative	systems	and	profoundly	heterogeneous	

contexts,	where	everyone	adopts	low	or	high	levels	of	standardization.	 	

What	is	needed	is	the	production	of	universal	devices	that	are	also	legally	binding.	Taking	

into	account	that	in	the	market	companies	are	in	constant	competition	with	each	other,	and	

that	 the	pursuit	of	 a	profit	 is	 also	due	 to	 this,	 a	 company	 that	decides	 to	 take	on	 socially	

binding,	 costly	 practices	 that	 limit	 its	 activities	 compared	 to	 competitors,	 should	 be	

rewarded	compared	to	those	companies	that	decide	not	to	adopt	them	and	therefore	do	not	

have	these	costs.	 	

Above	all,	 an	effective	 form	of	control	 is	needed	at	a	global	 level	and	 this	 is	 the	direction	

that	 different	 institutions	 and	 organizations	 are	 taking,	 whether	 governmental,	 non-

governmental,	national	or	international,	in	order	to	find	the	necessary	compromise	that	will	

avoid	the	repetition	of	a	set	of	actions,	which	today	can	no	longer	be	tolerated.	
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CHAPTER	II	

THE	REGULATION	OF	MNEs:		

INTERNATIONAL	AND	REGIONAL	ACTIONS	

	

	

2.1.	Current	regulation	of	MNEs	

	

Recalling	chapter	one,	international	law	does	not	currently	impose	any	direct	obligation	to	

protect	human	rights	for	multinational	enterprises.	To	the	greatest	extent,	all	international	

initiatives	on	corporate	social	responsibility	do	not	have	a	directly	binding	legal	nature.	

Although	 standards,	 declarations	 of	 principles	 and	 norms	 addressed	 to	 companies	 have	

been	widely	adopted	both	globally	and	regionally	by	the	main	international	organizations,	

they	are	all	instruments	of	soft	law.	

Since	there	is	no	international	code	of	conduct	that	places	legal	obligations	on	multinational	

enterprises	and	that	governs	and	directs	their	socially	irresponsible	behaviour,	in	the	global	

market	 there	 are	 international	 institutions	 (in	 addition	 to	 states,	 MNEs	 with	 their	 own	

codes	 of	 conduct	 and	 trade	 unions)	 appointed	 to	 develop	 cooperation	 and	 collaboration	

between	states.	The	so-called	external	codes	of	conduct	are	the	regulatory	tools	developed	

by	 international	 organizations	 to	 reshape	 the	 behaviour	 of	 multinational	 enterprises,	 in	

recognition	 of	 the	 governance	 gap.	 The	 exponential	 development	 of	 “voluntary”	 codes	 of	

conduct	 for	 the	 regulation	 of	 multinational	 enterprises	 can	 be	 considered	 one	 of	 the	

consequences	determined	by	the	difficulty	of	bridging	the	governance	gap	mentioned	above	

and	of	which	multinational	enterprises	are	one	of	the	most	significant	examples.	 	

The	most	well	known	regulatory	initiatives	belong	to	the	International	Labour	Organization	

(ILO)	 and	 the	 United	 Nations	 (UN)	 at	 an	 international	 level,	 and	 to	 the	 Organization	 for	

Economic	 Cooperation	 and	 Development	 (OECD)	 and	 the	 European	 Union	 (EU)	 at	 the	

regional	level.	
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2.1.1.	Background	 	

	

The	first	codes	are	the	result	of	a	debate	on	the	conduct	of	multinational	enterprises	that	

has	progressively	developed	within	International	Organizations	during	the	1970s.	

Developing	countries	(at	 that	 time	they	were	newly	 independent	states)	were	demanding	

the	 adoption	 of	 international	 legal	 instruments	 capable	 of	 protecting	 their	 sovereignty,	

their	 natural	 resources	 and	 their	 economic	 and	 social	 systems	 from	 multinational	

enterprises	 and	 their	 respective	 states	 of	 origin	51.	 	On	 the	other	hand,	 the	 industrialized	

countries	were	worried	about	the	pressing	protectionist	measures	and	the	pressing	claims	

of	 full	 sovereignty	 of	 the	 newly	 independent	 countries,	 consequently	 they	 demanded	 the	

protection	of	their	foreign	investments	and	the	establishment	of	a	minimum	of	guarantees	

for	the	activities	of	multinational	enterprises.	The	claims	of	developing	countries	were	not	

neglected	 by	 them,	 given	 their	 changed	 numerical	 weight	 in	 the	 United	 Nations	 team	

following	decolonization52.		

The	codes	of	conduct	adopted	within	the	major	international	organizations	such	as	the	UN,	

the	ILO	and	the	OECD	are	therefore	the	outcome	of	this	complex	debate	and	the	attempt	to	

bring	 together	 two	absolutely	contrasting	positions	of	 the	developing	countries,	 from	one	

side,	and	industrialized	countries	on	the	other.	The	context	in	which	the	international	codes	

have	 been	 adopted	 makes	 it	 clear	 that	 the	 negotiation	 process	 had	 origin	 in	 a	 political	

debate,	 in	 which	 the	 two	 parties	 with	 opposing	 interests	 and	 visions	 tried	 to	 exchange	

reciprocal	 concessions53.	 The	 protection	 of	 human	 rights	was	 absolutely	 not	 the	 primary	

objective	 of	 these	 negotiations.	 It	 is	 precisely	 the	 disparity	 in	 views	 between	 developing	

countries	and	industrialized	countries	that	is	to	be	counted	among	the	fundamental	causes	

of	 the	 failure	 of	 the	 process	 of	 negotiation	 of	 international	 codes	 of	 conduct,	 which	 has	

continued	over	the	last	few	decades.	

Over	 time,	 the	 gap	 between	 the	 two	 opposing	 poles	 (developing	 countries	 and	

industrialized	 countries)	 was	 gradually	 rectified.	 However,	 the	 coding	 process	 was	 not	

successful.	The	changed	international	context	meant	that	developing	countries	recognized	

																																																								
51	De	Schutter,	O.,	op.cit	supra	note	43.	
52	Jägers,	N.	M.,	op.cit	supra	note	41.	
53	Ibidem.	
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the	 substantial	 benefits	 that	 multinational	 enterprises	 could	 potentially	 bring	 to	 their	

economies.		

Even	though	the	changed	attitude	towards	foreign	capital	and	the	conversion	of	developing	

countries	 to	 the	 “liberal	 creed”	 could	 have	 raised	 hopes	 for	 a	 renewed	 impetus	 to	 the	

codification	process,	 this	was	not	 the	 case.	 It	 can	 therefore	be	understood	 that	 the	 codes	

adopted	by	the	major	international	organizations	have	certainly	not	been	established	with	

the	aim	of	protecting	human	rights,	but	rather	to	mitigate	the	conflicts	between	developing	

countries	and	industrialized	countries.	Hence,	the	question	of	the	control	of	MNEs’	activities	

has	not	found	yet	an	adequate	and	satisfactory	solution	in	the	international	codes,	making	it	

necessary	to	search	for	new	legal	-	political	avenues	that	can	give	an	answer	to	the	problem.	

	

	

2.1.2.	The	Organization	for	Economic	Co-operation	and	Development	(OECD)	and	the	

Guidelines	for	Multinational	Enterprises	

	

The	Organization	for	Economic	Co-operation	and	Development	was	established	in	1960	in	

Paris	 and	 is	 made	 up	 of	 government	 representatives	 from	 the	 major	 industrialized	

countries	of	the	world.	In	1975,	a	Committee	on	International	Investment	and	Multinational	

Enterprises	(CIME)	was	founded	within	the	OECD	framework,	to	examine	the	possibility	of	

creating	 codes	of	 conduct	 addressed	 to	multinationals	 enterprises.	 The	 first	 document	 to	

respond	to	this	objective	are	the	1976	Guidelines,	updated	in	2000,	and	finally	presented	on	

26th	May	2011	at	the	ministerial	meeting	of	the	OECD	2011.	

The	 OECD	 Guidelines	 for	 Multinational	 Enterprises	 are	 recommendations	 addressed	 by	

governments	 to	multinational	 enterprises	 that	 aim	 to	 ensure	 that	 their	 activities	 comply	

with	government	policies	in	order	to	strengthen	the	foundations	for	mutual	trust	between	

the	 companies	 and	 the	 societies	 in	 which	 they	 operate,	 to	 improve	 the	 conditions	 for	

foreign	investments,	and	to	enhance	the	contribution	made	by	multinational	enterprises	to	

sustainable	development.	They	set	out	principles	and	standards	of	good	practice	compliant	

with	applicable	laws	and	internationally	recognized	standards.	

The	 changes	 made	 in	 the	 following	 years	 concerned	 an	 extension	 of	 workers'	 rights,	

providing	 for	 the	 abolition	 of	 child	 labour,	 the	 elimination	 of	 all	 forms	 of	 forced	 or	
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compulsory	 labour,	and	the	prohibition	of	all	 forms	of	discrimination	 in	subject	matter	of	

employment54.	 Furthermore,	 a	provision	has	been	 included,	which	expressly	provides	 for	

an	obligation	for	companies	to	respect	human	rights55.		

The	 current	 paragraph	 four	 of	 the	 Commentary	 on	 General	 Principles,	 Part	 III	 of	 the	

Guidelines	 states:	 “There	 should	 not	 be	 any	 contradiction	 between	 the	 activity	 of	

multinational	enterprises	(MNEs)	and	sustainable	development,	and	the	Guidelines	are	meant	

to	 foster	 complementarities	 in	 this	 regard.	 Indeed,	 links	 among	 economic,	 social,	 and	

environmental	progress	are	a	key	means	for	furthering	the	goal	of	sustainable	development.	

On	a	related	issue,	while	promoting	and	upholding	human	rights	is	primarily	the	responsibility	

of	 governments,	where	 corporate	 conduct	 and	human	 rights	 intersect	 enterprises	 do	 play	 a	

role,	and	thus	MNEs	are	encouraged	to	respect	human	rights,	not	only	in	their	dealings	with	

employees,	 but	 also	 with	 respect	 to	 others	 affected	 by	 their	 activities,	 in	 a	 manner	 that	 is	

consistent	with	host	governments’	international	obligations	and	commitments.	The	Universal	

Declaration	 of	 Human	 Rights	 and	 other	 human	 rights	 obligations	 of	 the	 government	

concerned	are	of	particular	relevance	 in	 this	regard”.	With	 the	 2000	 revision,	 a	 paragraph	

was	also	added	expressly	 referring	 to	 the	entire	distribution	chain,	 inviting	companies	 to	

“Encourage,	where	practicable,	business	partners,	including	suppliers	and	sub-contractors,	to	

apply	principles	of	corporate	conduct	compatible	with	the	Guidelines	”56.	

Finally,	the	applicability	of	the	Guidelines	is	extended	to	the	extraterritorial	activities	of	the	

companies	 by	 explicitly	 establishing	 the	 responsibility	 of	 all	 the	MNEs	 for	 the	 violations	

committed	(also	through	sub-contractors)	in	countries	outside	the	OECD57.	As	regards	the	

content,	 the	 general	 principles	 are	 listed	 in	 the	 Guidelines,	 which	 are	 followed	 by	 more	

specific	chapters	containing	rules	that	companies	should	concretely	abide	by	in	carrying	out	

their	activities.	

Concerning	the	structure,	the	document	is	divided	into	three	parts:	the	first	part	is	entitled	

“OECD	Guidelines	for	Multinational	Enterprises”,	the	second	part	is	called	“Implementation	

Procedures	 of	 the	 OECD	 Guidelines	 for	 Multinational	 Enterprises”	 and	 the	 third	 part	

																																																								
54	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	IV.1	(b)	(c)	(d).	
55	Brennan,	D.	(2011).	Corporate	social	responsibility:	The	corporate	governance	of	the	21st	century.	Kluwer	
Law	International	BV.	
56	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	II.10.	
57	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	I.2.	
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concerns	“Commentaries”.	The	topics	covered	range	from	the	protection	of	human	rights	to	

competition,	from	the	promotion	of	employment	and	industrial	relations	to	the	protection	

of	 the	 environment,	 and	 from	 the	 protection	 of	 the	 consumer	 to	 the	 discipline	 of	

competition	and	taxation.	

The	 introduction	and	 the	 first	 chapter	 (Concepts	and	Principles)	 set	out	 the	purpose,	 the	

nature	and	the	scope	of	the	Guidelines.	 In	the	introductory	paragraphs,	 it	 is	specified	that	

their	purpose	is	to	encourage	and	protect	international	investment	through	the	provision	of	

binding	rules	for	states	in	terms	of	admission	and	treatment	of	foreign	investment,	as	well	

as	 that	 of	 creating	 a	 climate	 of	 mutual	 trust	 between	 governments,	 multinational	

enterprises	and	hosting	companies	 through	 the	establishment	of	principles	of	conduct	on	

the	 subject	 of	 corporate	 social	 responsibility	 of	 a	 purely	 voluntary	 nature58.	 It	 is	 also	

emphasized	 that	 the	 Guidelines	 are	 recommendations	 that	 governments	 address	 to	

enterprises,	whose	observance	is	purely	voluntary59.	

Regarding	 the	 subjects,	 reference	 is	made	 to	 the	multinational	 enterprise,	 specifying	 that	

for	 the	 purposes	 of	 the	 Guidelines	 a	 precise	 definition	 of	 the	 term	 is	 not	 necessary.	

Reference	 is	 therefore	 made	 to	 any	 enterprise	 or	 other	 entities	 established	 in	 several	

countries,	 and	 connected	 in	 such	 a	 way	 as	 to	 coordinate	 their	 operation	 with	 various	

methods.	 It	 is	 also	 emphasized	 that	 the	 Guidelines	 make	 no	 distinction	 between	

multinational	 and	 domestic	 enterprise,	 and	 that	 consequently	 they	 reflect	 good	 practices	

that	can	be	recommended	for	all60.	

The	second	chapter	(General	Policies)	invites	enterprises	to	take	into	account	the	policies	in	

force	 in	 the	 countries	 where	 they	 operate	 and	 to	 respect	 the	 interests	 of	 other	

stakeholders61.	To	this	end,	the	following	paragraphs	set	out	eleven	rules	that	multinational	

enterprises	 should	 follow	 regarding	 the	 publication	 of	 information,	 employment	 and	

industrial	 relations,	 the	 environment,	 the	 fight	 against	 corruption,	 consumer	 interests,	

science	and	technology,	competition	and	taxation.	

As	 far	 as	 the	 provisions	 on	 the	 publication	 of	 information	 are	 concerned,	 the	 Guidelines	

invite	 enterprises	 to	 provide	 regular	 information	 to	 their	 employees	 and	 representatives	
																																																								
58	OECD	Guidelines	for	Multinational	Enterprises,	Preface,	Paragraph	1.	
59	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	I.1.	
60	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	I.3,4.	
61	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	II.	
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about	 their	 activities,	 structure	 and	 financial	 situation	 in	 order	 to	 make	 their	 decision-

making	processes	as	transparent	as	possible62.	

It	 follows	the	paragraph	on	employment	and	 industrial	 relations,	 in	which	companies	are	

asked	 to	 respect	 a	 series	 of	 labour	 rights,	 such	 as	 the	 right	 of	 their	 employees	 to	 be	

represented	 by	 trade	 unions,	 to	 contribute	 to	 the	 effective	 abolition	 of	 child	 labour,	 to	

eliminate	 all	 forms	 of	 forced	 and	 compulsory	 labour,	 not	 to	 carry	 out	 any	 action	 of	

discrimination,	 to	 promote	 cooperation	 between	 employers,	 employees	 and	 their	

representatives63.	The	environmental	provisions	stressing	the	need	for	enterprises	to	take	

into	 account	 environmental	 protection,	 public	 health	 and	 safety,	 invite	 them	 to	 carry	 out	

their	activities	in	order	to	contribute	to	the	broader	objective	of	sustainable	development.	

In	 order	 to	 achieve	 these	 objectives,	 enterprises	 are	 invited	 to	 establish	 and	 apply	 an	

appropriate	environmental	management	system,	to	provide	the	public	and	employees	with	

sufficient	 and	 up-to-date	 information	 on	 the	 potential	 impact	 of	 their	 activities	 on	 the	

environment,	health	and	safety	as	well	as	providing	employees	with	adequate	training	for	

topics	related	to	health	and	environmental	safety64.	

Concerning	 the	 fight	 against	 corruption,	 companies	 are	 asked	 to	 refrain	 from	 paying	

contractual	payment	quotas	to	public	officials	or	employees	of	 their	commercial	partners,	

to	 ensure	 that	 the	 remuneration	 of	 the	 agents	 is	 adequate	 and	 exclusively	 connected	 to	

legitimate	 services,	 to	 improve	 the	 transparency	 of	 their	 activities,	 to	 make	 employees	

aware	of	the	measures	taken	by	the	company	to	fight	against	corruption	and	extortion,	to	

adopt	 management	 control	 systems	 that	 discourage	 corruption	 and	 extortion,	 to	 refrain	

from	 paying	 any	 illegal	 contribution	 to	 candidates	 for	 positions	 public	 bodies,	 political	

parties	or	other	organizations65.		

The	 seventh	 chapter	 invites	 companies	 to	 adopt	 in	 the	 commercial,	 sales	 and	advertising	

activities	all	 reasonable	measures	 for	 the	safety	and	quality	of	goods	and	services	sold	 in	

order	to	protect	the	interests	of	consumers66.	In	the	chapter	on	science	and	technology	the	

Guidelines	 emphasize	 that	 companies	 with	 their	 scientific	 policies	 and	 programs	 should	

																																																								
62	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	III.1-5.	
63	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	IV.1-8.	
64	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	V.1-8.	
65	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	VI.1-6.	
66	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	VII.1-6.	
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contribute	to	the	social	and	technological	development	of	society	taking	into	account	local	

needs67.	 The	 ninth	 chapter	 on	 the	 subject	 of	 competition	 invites	 companies	 to	 carry	 out	

their	operations	in	compliance	with	all	applicable	laws	on	the	subject,	and	therefore	not	to	

impose	 prices,	 make	 collusive	 offers,	 divide	 up	 markets,	 set	 production	 limits	 or	

restrictions68.	 Finally,	 the	 provisions	 on	 taxation	 invite	 companies	 to	 pay	 punctually	 the	

taxes	due	in	the	host	countries69.	

The	analysis	of	the	aforementioned	principles	immediately	reveals	that	they	are	formulated	

as	 direct	 recommendations	 to	 companies	 by	 those	 governments	 that	 have	 committed	 to	

promoting	their	application70.		

Although	 these	 are	 standards	 and	 principles	 adopted	 internationally,	 their	 application	 is	

conceived	at	the	state	level.	States	are	in	fact	required	to	provide	the	necessary	structures	

so	 that	 legal	 procedures	 can	 be	 instituted	 against	 multinational	 enterprises	 that	 do	 not	

comply	with	the	rules	themselves.	The	application	of	the	Principles	is	implemented	through	

a	 network	 of	 National	 Contact	 Points	 (NCPs)	 and	 the	 OECD	 Committee	 for	 International	

Investment	 and	 Multinational	 Enterprises	 (CIME).	 Both	 have	 the	 task	 of	 clarifying	 the	

purpose	 of	 the	 rules	 contained	 in	 the	 Guidelines	 and	 promoting	 their	 application.	 In	

particular,	 the	 NCPs,	 often	 government	 offices,	 in	 addition	 to	 acting	 as	 an	 information	

centre	 for	 businesses,	 are	 in	 charge	 of	 receiving	 complaints	 against	 the	 work	 of	

multinational	enterprises	and	producing	an	annual	report	on	the	application	of	the	rules	at	

national	level.	 	

The	 CIME,	 which	 is	 composed	 of	 representatives	 of	 the	 member	 governments,	 is	 the	

referent	body	 for	any	 clarification	 relating	 to	 the	application	of	 the	 rules	and	 is	 the	body	

responsible	for	receiving	complaints	involving	multiple	nations.	 	

Since	the	Principles	contained	in	the	Guidelines	are	not	binding,	neither	the	NCPs	nor	the	

CIME	could	act	as	a	judicial	body	regarding	its	application,	and	consequently	could	not	issue	

any	sanction	in	relation	to	a	dispute.	 	

On	the	other	hand,	 if	 the	NCP	sees	an	 infringement	of	 the	Guidelines	by	a	company	could	
																																																								
67	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	VIII.1-5.	
68	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	IX.1-4.	
69	OECD	Guidelines	for	Multinational	Enterprises,	Part	I,	Chapter	X.	
70	Gordon,	K.	(2001),	“The	OECD	Guidelines	and	OtherCorporate	Responsibility	Instruments:	A	Comparison”,	
OECD	Working	Papers	on	International	Investment,2001/05,	OECD	Publishing.	
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only	 suggest	possible	 solutions	 to	 remedy.	The	NCP,	 in	 fact,	 once	 the	 complaint	has	been	

examined	and	 the	 infringement	acknowledged,	will	act	as	a	mediator	between	companies	

and	 prosecutors,	 possibly	 consulting	 the	 government,	 trade	 unions,	 other	 non-

governmental	organizations	and	experts.	

In	 the	 event	 that	 the	 dispute	 is	 not	 resolved,	 the	 NCP	 may	 issue	 a	 declaration,	 and	 if	

necessary	it	formulates	recommendations	for	the	implementation	of	the	Guidelines	without	

any	binding	effect71.	The	CIME,	in	the	same	way,	in	its	clarifications	on	the	interpretation	of	

the	Guidelines,	cannot	issue	decisions	regarding	the	conduct	of	the	company	in	question.	

Furthermore,	 in	 the	 event	 of	 non-compliance	 with	 the	 Guidelines,	 no	 sanction	 can	 be	

imposed	either	on	a	Member	State	of	the	OECD	or	on	a	multinational	enterprise.		

From	what	 has	 been	 said	 it	 seems	 clear	 that	 the	monitoring	 and	 implementation	 system	

designed	by	the	OECD	Guidelines	is	not	completely	effective.	 	

Despite	 the	 changes	 made	 to	 the	 Guidelines	 in	 2000,	 which	 have	 extended	 its	 scope,	

improved	 its	 implementation	 system	 and	 included	 a	 specific	 recommendation	 for	

companies	 in	 relation	 to	 respect	 for	 human	 rights,	 there	 are	 several	 elements	 that	make	

them	incomplete.	

The	 fundamental	 gap	 lies	 in	 the	 fact	 that	 an	 effective	 coercive	 system	 that	 can	 force	

companies	to	comply	with	the	standards	of	the	directives	is	not	set	up.	The	implementation	

of	the	Guidelines	basically	depends	on	the	NCPs	and	the	CIME.	These	two	bodies,	however,	

not	only	do	not	have	the	power	to	issue	binding	decisions	but,	due	to	their	inertia,	they	have	

ensured	that	even	the	voluntary	application	of	 the	principles,	on	the	observance	of	which	

they	should	be	vigilant,	was	fundamentally	disappointing.	

Even	in	terms	of	transparency,	the	procedure	provided	by	the	Guidelines	appears	to	be	not	

satisfactory.	 If	 the	 interested	 parties	 do	 not	 find	 an	 agreement	 on	 the	 issues	 that	 have	

emerged,	 the	 results	 of	 the	 procedure	 must	 be	 made	 public	 by	 the	 NCP	 unless	 the	

confidentiality	 is	 considered	more	 favourable	 to	 favouring	 an	 effective	 application	 of	 the	

Guidelines72.	As	a	result,	NCPs	do	not	have	an	obligation	to	make	public	the	results	of	the	

procedure	against	multinational	enterprises.	Currently,	very	few	are	the	cases	in	which	the	

identity	of	 the	companies	 that	violated	 the	Guidelines	has	been	made	public	by	 the	NCPs.	

																																																								
71	OECD	Guidelines	for	Multinational	Enterprises,	Part	II.	
72	OECD	Guidelines	for	Multinational	Enterprises,	Procedural	Guidance,	I.C.4	(b).	



	 42	

Furthermore	the	rules	are	very	vague,	and	general	and	very	often	weakened	by	expressions	

such	as	“when	possible”	or	“when	applicable”.	

	

	

2.1.3.	The	International	Labour	Organization	(ILO)	and	the	Tripartite	Declaration	on	

the	Principles	concerning	Multinational	Enterprises	and	Social	Policy	

	

Together	 with	 the	 activity	 of	 the	 OECD,	 there	 is	 the	 work	 of	 the	 International	 Labour	

Organization73.	Over	the	years,	 the	high	number	of	Conventions	and	Declarations	that	 the	

ILO	has	adopted	on	labour	and	social	policy	has	laid	the	foundations	for	the	recognition	of	

workers'	fundamental	rights.		

In	1971,	the	International	Labour	Conference	approved	a	resolution	in	which	it	was	asked	

to	take	measures	on	social	issues	relating	to	the	activity	of	multinational	companies	and	to	

propose	 concrete	 suggestions	 in	 this	 regard.	 After	 six	 years	 of	 elaboration,	 involving	

governments,	 business	 organizations	 and	workers'	 trade	 unions,	 in	 1977	 in	 Geneva	 (and	

with	a	subsequent	update	in	November	2000),	the	Tripartite	Declaration	on	the	Principles	

concerning	 Multinational	 Enterprises	 and	 Social	 Policy	 was	 issued.	 It	 represents	 a	

fundamental	starting	point	in	the	direction	of	the	control	and	denunciation	of	multinational	

enterprises.	The	Declaration	was	then	amended	in	2000,	2006	and	2017.	It	set	general	and	

non-binding	rules	for	multinational	enterprises,	governments,	employers	and	workers.		

The	 Declaration	makes	 a	 clear	 distinction	 between	 the	 role	 of	 the	MNEs	 and	 the	 role	 of	

governments:	 while	 governments	 are	 held	 responsible	 for	 legislating,	 enforcing,	 and	

creating	 a	 responsible	 business	 environment,	 MNE’s	 are	 encouraged	 to	 respect	 and	

promote	workers’	rights	in	performing	their	operations.	

The	Declaration	consists	of	an	 introduction	and	 five	sections	named	respectively:	General	

policies;	Employment;	Training;	Conditions	of	work	and	life;	Industrial	relations.	

																																																								
73	The	ILO	was	created	by	the	1919	Peace	Conference	that	followed	World	War	I	as	an	autonomous	
organization	associated	with	the	League	of	Nations.	The	ILO	became	the	first	specialized	agency	of	the	UN	in	
1946,	and	today	is	the	last	remaining	institutional	creation	of	the	Treaty	of	Versailles.	It	counts	187	Member	
States	and	is	characterised	by	a	tripartite	structure.	It	pursues	the	promotion	of	social	justice	and	the	
universal	recognition	of	human	rights	at	work.	
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The	 aim	 of	 the	 Declaration	 is	 “to	 encourage	 the	 positive	 contribution	which	multinational	

enterprises	can	make	to	economic	and	social	progress	and	the	realization	of	decent	work	for	

all;	 and	 to	minimize	 and	 resolve	 the	 difficulties	 to	which	 their	 various	 operations	may	 give	

rise”74.		

This	Declaration	contains	a	series	of	principles	regarding	employment,	training,	living	and	

working	 conditions	 and	 industrial	 relations	 that	 governments,	 employers	 and	 workers'	

organizations	and	multinational	enterprises	are	invited	to	observe	on	a	voluntary	basis75.	

The	part	dedicated	to	general	policy	is	particularly	relevant	in	that,	 in	the	2006	version	it	

invites	all	interested	parties	to	respect	the	Universal	Declaration	of	Human	Rights	of	1998,	

it	 invites	 states	 to	 immediately	 ratify	 the	 fundamental	 Conventions,	 it	 recommends	 to	

companies	to	comply	with	national	legislation	and	international	standards,	and	it	takes	full	

account	of	the	development	priorities	of	the	countries	in	which	they	operate76.	

In	terms	of	employment,	 the	principles	of	the	Declaration	aim	to	ensure	the	promotion	of	

direct	and	indirect	employment,	job	security,	and	equality	of	opportunity	and	treatment.	In	

particular,	 multinational	 enterprises	 are	 encouraged	 to	 establish	 trade	 links	 with	 local	

businesses	to	contribute	to	job	creation,	as	well	as	to	report	to	local	authorities	sufficiently	

in	advance	any	changes	that	could	cause	significant	effects	on	employment77.	Furthermore,	

multinational	companies	are	invited	to	draw	on	the	principle	of	equality	of	opportunity	and	

treatment	 in	 matters	 of	 employment,	 in	 order	 to	 eliminate	 any	 discrimination	 based	 on	

race,	colour,	sex,	religion,	political	ideas,	national	origin	or	social	extraction.	

In	 the	 training,	 multinational	 enterprises	 are	 encouraged	 to	 work	 with	 local	 tripartite	

partners	 to	 improve	 existing	 training	 programs	 and	 contribute	 to	 raising	 the	 level	 of	

qualifications	of	human	resources	in	the	country78.	 	

With	 regard	 to	working	 and	 living	 conditions,	 the	 Tripartite	 Declaration	 recommends	 to	

MNEs:	 to	 offer	 salaries	 and	 benefits	 not	 inferior	 to	 those	 practiced	 by	 comparable	

employers	 in	 the	 country	 in	 question;	 to	 provide	 their	 employees	 with	 access	 to	 basic	
																																																								
74	Preamble	to	the	Declaration,	Paragraph	2.	International	Labour	Organization.	
75	Preamble	to	the	Declaration,	Paragraph	7.	International	Labour	Organization.	
76	Tripartite	Declaration	of	Principles	concerning	Multinational	Enterprises	and	Social	Policy,	General	Policies,	
paragraphs	8-12.	International	Labour	Organization.	
77	Tripartite	Declaration	of	Principles	concerning	Multinational	Enterprises	and	Social	Policy,	Employment,	
paragraphs	13-36.	International	Labour	Organization.	
78	Tripartite	Declaration	of	Principles	concerning	Multinational	Enterprises	and	Social	Policy,	Training,	
paragraphs	37-40.	International	Labour	Organization.	
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services	and	that	they	are	of	an	appropriate	level;	to	respect	the	minimum	age	of	access	to	

employment;	and	to	observe	the	highest	safety	and	hygiene	standards.		

With	 regard	 to	 safety	 and	 hygiene	 in	 the	 workplace,	 companies	 are	 also	 encouraged	 to	

share	 their	 know-how	 with	 the	 communities	 where	 they	 work	 to	 improve	 the	 level	 of	

regulations	that	apply	locally79.	

In	the	field	of	industrial	relations,	the	Declaration	encourages	multinational	enterprises	to	

observe	 rules	 at	 least	 as	 favourable	 as	 those	 observed	 by	 local	 companies,	 as	well	 as	 to	

develop	consultation	and	dispute	settlement	mechanisms	within	them80.	ILO	recognizes	the	

fundamental	 importance	 of	 social	 dialogue	 and	 the	 involvement	 of	 multinational	

enterprises	 in	 the	 collective	 representation	 of	 workers	 and	 openly	 affirms,	 “Where	

governments	 of	 host	 countries	 offer	 special	 incentives	 to	 attract	 foreign	 investment,	 these	

incentives	should	not	include	any	limitation	of	the	workers’	freedom	of	association	or	the	right	

to	 organize	 and	 bargain	 collectively”	81.	 With	 these	 words,	 law-shopping	 practices	 to	 the	

detriment	of	workers	are	clearly	de-legitimized.	

With	 the	 specific	 function	 of	monitoring	 compliance	with	 the	 principles	 expressed	 in	 the	

Declaration,	 the	 International	 Labour	 Office	 conducts	 a	 periodic	 inquiry	 through	 a	

consultation	with	 governments	 and	 social	 partners.	 The	 responses	 received	will	 then	 be	

examined	in	a	tripartite	working	group	that	once	prepared	a	document	will	submit	it	to	the	

Board	of	Directors	for	discussion	and	final	approval.	 If	appropriate,	the	Council	may	issue	

recommendations.	Next	to	the	International	Labour	Office,	the	Subcommittee	of	the	Board	

of	 Directors	 on	 Multinational	 Enterprises	 (formerly	 the	 Commission	 on	 Multinational	

Enterprises)	 is	 responsible	 for	 any	 disputes	 over	 the	 interpretation	 of	 the	 provisions	

contained	in	the	Declaration.	

Member	 State	 Governments	 can	 address	 interpretation	 requests	 directly	 to	 the	

International	Labour	Office.	The	national	and	international	organizations	of	entrepreneurs	

and	 workers	 will	 be	 able	 to	 submit	 the	 same	 requests,	 respectively	 through	 the	 central	

organizations	 of	 the	 country	 concerned	 and	 on	 behalf	 of	 an	 affiliated	 national	
																																																								
79	Tripartite	Declaration	of	Principles	concerning	Multinational	Enterprises	and	Social	Policy,	Conditions	of	
work	and	life,	paragraphs	41-46.	International	Labour	Organization.	
80	Tripartite	Declaration	of	Principles	concerning	Multinational	Enterprises	and	Social	Policy,	Industrial	
Relations,	paragraphs	47-68.	International	Labour	Organization.	
81	Tripartite	Declaration	of	Principles	concerning	Multinational	Enterprises	and	Social	Policy,	Industrial	
Relations,	paragraphs	52.	International	Labour	Organization.	
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representative	 organization.	 Once	 an	 interpretation	 request	 has	 been	 received,	 the	

International	 Labour	 Office	 forwards	 it	 to	 the	 Office	 of	 the	 Sub-Commission	 on	

Multinational	Enterprises,	which	after	consultation	within	the	groups	decides	unanimously	

on	the	admissibility	of	the	request,	based	on	the	procedure.	If	it	is	not	possible	to	reach	an	

agreement,	the	request	is	sent	to	the	Subcommittee	as	a	whole	for	the	decision	to	be	taken	

by	an	absolute	majority.	

In	 the	 event	 that	 the	 request	 is	 declared	 admissible,	 the	 International	 Labour	 Office	

prepares	 a	 draft	 response	 in	 consultation	 with	 the	 Office	 of	 the	 Subcommittee	 on	

Multinational	Enterprises.	The	draft	response	to	an	admissible	request	must	be	examined	

and	approved	by	the	Subcommittee	on	Multinational	Enterprises	before	being	submitted	to	

the	Board	of	Directors	for	approval.	Once	approved	by	the	Board	of	Directors,	the	response	

must	 be	 sent	 to	 the	 interested	 parties	 and	 published	 in	 the	 official	 Bulletin	 of	 the	

International	Labour	Office.	Until	now,	the	opinions	adopted	have	been	rather	limited	and	

have	therefore	not	had	the	expected	impact	on	the	promotion	of	respect	for	workers'	rights	

by	enterprises.	

The	 Declaration,	 given	 its	 non-binding	 nature	 and	 not	 providing	 for	 an	 effective	

implementation	 and	 monitoring	 procedure,	 suffers	 from	 the	 same	 shortcomings	 that	

characterize	the	OECD	Guidelines82.	 	

Although	 it	 provides	 periodic	 investigations	 by	 the	 International	 Labour	 Office	 on	 the	

application	of	the	Declaration	by	Governments,	employers,	workers	and	companies,	there	is	

no	sanction	 in	 the	event	of	non-compliance	with	 the	rules.	The	 ILO	Board	of	Directors,	 in	

fact,	 once	 the	 answers	 to	 the	 questionnaires	 have	 been	 examined,	 can	 simply	 adopt	

recommendations	on	possible	concrete	actions	to	be	taken	in	light	of	the	results	that	have	

emerged.	

Furthermore,	 the	 procedure	 for	 examining	 disputes	 over	 the	 interpretation	 of	 the	

Declaration	 is	 reduced	 to	 a	 mere	 interpretative	 tool,	 aimed	 at	 clarifying	 the	 ambiguities	

about	the	standards	that	companies	should	follow	in	the	future.	 	

In	addition,	the	monitoring	procedure	that	was	predicted	in	the	Declaration	does	not	judge	

the	 conduct	 of	 specific	 companies,	 nor	 is	 it	 able	 to	 provide	 any	 effective	 remedy	 for	 the	

																																																								
82	Rudloph,	P.	H.	(2010).	The	tripartite	declaration	of	principles	concerning	multinational	enterprises.	
Corporate	social	responsibility:	The	corporate	governance	of	the	21st	century:	Kluwer	Publisher.	
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victims,	as	in	the	case	of	the	OECD	Guidelines.	 	

The	 identity	 of	 the	 companies	 involved	 remains	 strictly	 confidential,	 and	 the	 dispute	

procedures	are	often	so	slow	that	when	they	finally	come	to	an	end,	after	a	long	time,	the	

facts	discovered	may	even	become	irrelevant.	

	

	

2.1.3.1.	ILO’s	actions	toward	decent	work	in	the	GVCs	

	

In	the	105th	Session	of	the	International	Labour	Conference	of	October	2016,	the	Governing	

Body	placed	on	 the	agenda	an	 item	 for	discussion	on	decent	work	 in	global	value	chains.	

GVCs	 have	 a	 significant	 impact	 because	 they	 generate	 jobs	 and	 contribute	 to	 sustainable	

development.	At	the	same	time,	however,	they	can	also	cause	decent	work	deficits.		

In	recent	years,	many	scholars	have	focused	mainly	on	the	economic	dimension	of	the	GVC,	

while	 they	gave	 less	attention	 to	 the	employment	dimension,	more	precisely	on	workers'	

rights	 and	 conditions.	 The	 importance	 of	 the	 effects	 of	 the	 global	 value	 chain	 in	 the	

employment	has	also	been	highlighted	by	a	 report	of	 the	 ILO	World	Economic	and	Social	

Outlook	of	2015.	According	 to	 the	 report	40	 countries	 representing	85	per	 cent	of	world	

GDP	and	covering	approximately	two-thirds	of	the	global	labour	force,	the	number	of	GVC	

related	 jobs	 increased	by	53	per	 cent	between	1995	and	201383.	 It	 also	estimates	 that	 in	

developing	countries	the	share	of	women	employed	in	global	value	chains	is	considerably	

higher,	that	those	of	advanced	economies.	This	means	that	employment	creation	is	mainly	

driven	by	emerging	economies84.		

However,	 as	 already	 mentioned,	 GVC	 also	 has	 negative	 consequences.	 For	 example,	 the	

spread	of	non-standard	 forms	of	 employment	has	 grown	 in	many	global	 value	 chains	 for	

three	main	reasons.	First	of	all,	it	allows	flexibility	to	the	organisation	on	order	to	deal	with	

seasonal	demand	or	to	deal	with	fluctuations	 in	production	cycles;	secondly	 it	 is	easier	to	

move	 workers	 between	 different	 types	 of	 tasks;	 finally	 it	 allows	 varying	 workers’	

remuneration.	
																																																								
83	World	employment	and	social	outlook	(2015):	The	changing	nature	of	jobs	/	International	Labour	Office,	
Geneva.		
84	Decent	work	in	global	supply	chains	(2016),	Fourth	item	on	the	Agenda.	Report	IV.	International	Labour	
Office,	Geneva.		
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The	 use	 of	 non-standard	 forms	 of	 employment	 has	 contributed	 to	 the	 lack	 labour	

protection;	 furthermore	 workers	 may	 experience	 difficulty	 in	 joining	 trade	 unions	 or	 in	

acquiring	coverage	by	collective	bargaining	agreements.	

To	address	the	governance	gap	in	global	value	chains	the	ILO	took	action	through	the	Better	

Work	programme	of	2007.	The	Better	Work	programme	is	a	partnership	of	he	International	

Labour	 Organization	 (ILO)	 and	 the	 International	 Finance	 Corporation	 (IFC)	 uniting	 the	

expertise	of	the	ILO	in	labour	standards	with	that	of	the	IFC	in	private	sector	development.	

It	aims	to	improve	both	working	conditions	and	competitiveness	in	global	value	chains.	The	

programme	is	an	example	of	an	intervention	that	covers	many	layers.	It	is	one	of	the	ILO’s	

most	 effective	monitoring	mechanisms.	 As	 it	 allows	 to	 assesses	 factory	 compliance	 with	

international	standards	and	national	legislation.	In	addition	to	this,	it	addresses	sustainable	

value	chain	management	at	the	sectorial	and	global	levels.	

Since	 its	 establishment,	 the	 Better	Work	 Programme	 contributed	 to	 increase	 compliance	

across	all	eight-country	programmes	where	it	operates.	With	regard	to	working	conditions,	

the	 programme	 registered	 enhanced	 worker	 well	 being	 and	 satisfaction	 beyond	 the	

workplace.	

	

	

2.1.4.	United	Nations	actions	

	

Similarly	to	the	OECD	and	the	ILO,	the	first	initiative	of	the	United	Nations	aimed	at	setting	

rules	 of	 good	 practice	 for	 the	 work	 of	 multinational	 enterprises	 in	 developing	 countries	

dates	back	to	the	1970s.	During	those	years,	on	the	initiative	of	a	common	front	of	countries	

belonging	to	the	South	of	the	World,	the	General	Assembly	(GA)	began	to	discuss	the	lack	of	

international	norms	on	multinational	enterprises.	In	1974,	the	Economic	and	Social	Council	

(ECOSOC)	 established	 the	 Commission	 on	 Multinational	 Enterprises	 (UNCTC)	 with	 the	

mandate	to	gather	information	on	the	activities	and	impact	of	multinational	enterprises	in	

terms	of	 development	 and	 to	draft	 a	Code	of	 Conduct,	 as	 a	 regulatory	 tool	 of	 a	 universal	

nature.	The	Commission	presented	 the	 first	draft	 to	 the	GA	 in	1982.	Despite	 ten	years	of	

negotiations,	the	project	was	definitively	foundered	in	1992.	The	failure	of	the	negotiations	
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was	mainly	assigned	to	the	disagreement	regarding	the	binding	or	programmatic	nature	of	

the	Code,	as	well	as	the	terms	of	protection	of	multinational	enterprises.	

In	 1993,	 the	 Commission	was	 removed	 from	office	 and	 transferred	 to	 the	 Conference	 on	

Trade	and	Development	(UNCTAD).	 	

The	failure	of	the	attempt	to	write	a	universal	code	of	conduct	for	multinational	enterprises	

marks	 a	 new	 approach	 by	 the	 UN	 to	 corporate	 social	 responsibility,	 which	 basically	

consisted	 of	 abandoning	 the	 idea	 of	 preparing	 a	 code	 containing	 binding	 rules.	

The	most	 important	 initiative,	 in	 this	 sense,	 is	 the	 Global	 Compact,	which	was	 born	 as	 a	

proposal	of	the	UN	General	Secretary	Kofi	Annan.	

	

	

2.1.4.1.	The	Global	Compact	

	

The	 Global	 Compact,	 formalized	 in	 July	 2000	 within	 the	 ECOSOC,	 aims	 to	 create	 an	

international	 framework	 of	 principles	 to	 promote	 corporate	 social	 responsibility.	 The	

Global	 Compact	 invites	 multinational	 enterprises	 to	 adhere	 to	 10	 principles	 concerning	

respect	 for	human	rights,	workers'	 rights,	environmental	protection,	and	the	 fight	against	

corruption.	 These	 are	 universally	 shared	 principles	 as	 they	 derive	 from	 the	 Universal	

Declaration	 of	 Human	 Rights,	 from	 the	 ILO	 Declaration	 on	 Fundamental	 Principles	 and	

Rights	in	the	Work,	from	the	Rio	Declaration	on	Environment	and	Development,	and	from	

the	United	Nations	Convention	against	Corruption85.		

The	 Global	 Compact	 has	 two	 complementary	 objectives:	 the	 integration	 of	 the	 ten	

Principles	 in	 corporate	 strategies,	 culture	 and	 operations	 of	 businesses,	 and	 the	

contribution	to	development.	Thus,	the	Global	Compact	is	the	foundation	for	any	company	

seeking	to	advance	the	sustainable	development	goals86.		

																																																								
85	Corell,	H.	(2005).	The	global	compact.	Corporate	Social.	
86	Sustainable	Development	Goals	constitute	a	series	of	17	objectives	agreed	by	the	United	Nations.	The	
general	objectives,	although	aiming	to	reach	each	of	the	specific	targets,	are	closely	linked.	The	total	number	
includes	169	targets.	They	aim	to	solve	a	wide	range	of	issues	concerning	economic	and	social	development,	
such	as	poverty,	hunger,	health,	education,	climate	change,	gender	equality,	water,	sanitation,	energy,	
urbanization,	the	environment	and	social	equality.	Sustainable	development	goals	are	also	known	in	short	as	
Agenda	2030.	
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With	 regard	 to	human	rights,	 the	Global	Compact	asks	companies	 to	 support	and	respect	

universally	 recognized	 human	 rights	 in	 their	 respective	 spheres	 of	 influence87;	 to	 ensure	

that	they	are	not,	even	indirectly,	complicit	in	human	rights	abuses88.		

Concerning	 the	 principles	 of	 labour	 protection,	 companies	 are	 invited	 to	 guarantee	

workers'	freedom	of	association	and	recognize	the	right	to	collective	bargaining89;	to	make	

sure	not	to	use	forced	and	compulsory	labour90;	to	refrain	from	employing	child	labour91;	to	

eliminate	all	forms	of	discrimination	in	their	recruitment	and	dismissal	policies92.		

As	 regards	 the	 environment,	 companies	 are	 asked	 to	 take	 a	 preventive	 approach	 to	

environmental	 challenges 93 ;	 to	 promote	 initiatives	 for	 greater	 environmental	

responsibility94;	 to	 encourage	 the	 development	 and	 dissemination	 of	 environmentally	

friendly	technologies95.		

With	regard	to	the	fight	against	corruption,	companies	are	asked	to	commit	themselves	to	

obstructing	it	in	all	its	forms,	including	extortion	and	bribery96.		

The	Global	Compact	is	not	legally	binding.	The	United	Nations	has	clearly	specified,	in	fact,	

that	the	Global	Compact	is	not	a	regulatory	instrument	and	that	no	monitoring	system	has	

been	created.	Instead,	it	 is	a	voluntary	initiative	of	companies	to	take	concrete	inspiration	

from	 socially	 responsible	 principles	 with	 the	 aim	 of	 promoting	 the	 learning	 of	 best	

practices,	 transparency	 in	actions	to	promote	corporate	social	responsibility	and	dialogue	

with	civil	 society.	Actually,	 companies	are	 invited	 to	 join	 through	a	simple	 letter	of	 intent	

																																																								
87	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	1.		
88	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	2.	
89	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	3.	
90	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	4.	
91	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	5.	
92	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	6.	
93	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	7.	
94	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	8.	
95	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	9.	
96	Compact,	U.	G.	(2008).	United	Nations	Global	Compact-Corporate	Citizenship	in	The	World	Economy.	United	
Nations	Global	Compact	Office,	Principle	10.	
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with	which	they	undertake	to	integrate	the	principles	into	their	daily	actions.	Furthermore,	

companies	 that	 have	 joined	 the	 initiative	 are	 invited	 to	 present	 an	 annual	 report	 that	

illustrates	the	methods	by	which	the	principles	have	been	applied.	Annual	communications	

will	be	made	public	on	the	United	Nations	website.	

There	are	 four	tools	provided	by	the	Global	Compact	 to	achieve	the	objectives	mentioned	

above97:	

1)	 Local	 Networks:	 the	 structure	 of	 the	 Global	 Compact	 consists	 of	 local,	 regional	 and	

national	networks.	Their	 task	 is	 to	promote	 the	Global	Compact	and	the	application	of	 its	

principles	 through	 dialogue,	 training	 and	 the	 implementation	 of	 projects.	

2)	Policy	Dialogues:	each	year	the	Global	Compact	organizes	a	series	of	thematic	meetings	

involving	the	companies	that	 join	 it	and	the	other	actors	(trade	unions,	 local	and	national	

governments)	 with	 the	 aim	 of	 deepening	 issues	 concerning	 globalisation	 and	 corporate	

social	responsibility.	

3)	The	Learning	Forum:	 the	website	 is	 defined	 as	 a	 virtual	 learning	 forum	 since	 it	 allows	

sharing	 the	 best	 experiences,	 exchange	 information	 and	 examples	 of	 application	 of	 the	

principles,	by	collecting	annual	business	communications	as	well	as	case	studies	developed	

by	universities,	non-governmental	organizations	or	research	centres.	

4)	Partnership	projects:	businesses,	 trade	unions	and	non-governmental	organizations	are	

also	invited	to	engage	in	partnership	projects	with	United	Nations	agencies	to	make	the	ten	

Global	Compact	principles	actionable.	

The	 Global	 Compact	 project	 has	 caused	 mixed	 reactions	 between	 non-governmental	

organizations	and	the	business	world.	The	project	received	a	very	positive	response	among	

the	big	 companies	of	 the	world,	while	 the	 reaction	 from	 the	NGOs	was	 strongly	negative.	

Their	main	 fear	 is	 the	belief	 that	a	partnership	with	companies	 can	strongly	 compromise	

the	 role	 of	 the	 United	 Nations,	 the	 only	 supranational	 body	 that	 can	 control	 their	 work.	

Furthermore,	 the	Global	 Compact	 represents	 in	 their	 opinion	only	 a	 vague	declaration	of	

principles	 that	 does	 not	 provide,	 among	 other	 things,	 for	 an	 independent	 monitoring	

system	that	is	able	to	concretely	assess	compliance	with	the	principles	by	companies98.	

																																																								
97	Corell,	H.,	op.cit	supra	note	85.	
98	Sethi,	S.	P.	(2003).	Setting	global	standards:	Guidelines	for	creating	codes	of	conduct	in	multinational	
corporations.	John	Wiley	&	Sons.	
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In	a	letter	sent	to	Kofi	Annan	in	July	2000	by	a	large	number	of	academics,	economists	and	

presidents	 of	 non-governmental	 organizations,	 doubts	 are	 expressed	 about	 the	 fact	 that	

“the	Compact	allows	companies	to	improve	their	reputation	through	association	with	the	UN,	

without	committing	to	concrete	changes	in	corporate	behaviour”99.	According	to	most	NGOs,	

among	 the	 companies	 participating	 in	 the	 Global	 Compact,	 there	 are	 many	 involved	 in	

serious	 social	 and	 environmental	 violations.	 Although	 the	 United	 Nations	 has	 expressly	

committed	itself	not	to	accept	the	adhesion	of	companies	that	do	not	respect	human	rights,	

they	have	not	established	any	acceptance	procedure	linked	to	investigation	or	subsequent	

monitoring	 of	 the	 concrete	 behaviour	 of	 the	 company	 involved.	 In	 2004,	 United	 Nations	

introduced	a	formal	system	of	complaints	to	deal	with	any	reports	of	 failure	to	respect	or	

abuse	 the	 general	 principles	 of	 the	 project,	 in	 attempting	 to	 respond	 to	 the	 pressing	

criticism	 of	 the	 Global	 Compact.	 Unfortunately,	 these	 initiatives	 turned	 out	 to	 be	

disappointing.	In	the	event	of	a	complaint	being	made,	the	Global	Compact	Office	could	use	

its	own	means	to	encourage	the	resolution	of	the	dispute;	to	report	on	the	existence	of	the	

issue	to	one	or	more	United	Nations	agencies	with	the	mandate	to	monitor	the	application	

of	 the	 principles,	 requesting	 their	 support,	 their	 assistance	 or	 their	 intervention;	 ask	 the	

relevant	local/regional	Network	of	the	Global	Compact	or	other	organizations	participating	

in	the	initiative	to	assist	the	company	in	resolving	the	dispute.		

If	a	liability	of	the	company	involved	in	the	dispute	is	evident,	the	office	reserves	the	right	to	

remove	the	company	from	the	list	of	participants	and	to	publish	the	decision	taken	on	the	

Global	 Compact	 website.	 To	 date,	 no	 formal	 complaint	 has	 been	 filed	 with	 the	 Global	

Compact	Office.		

In	 the	 event	 of	 failure	 to	 communicate	 how	 the	 Global	 Compact	 principles	 have	 been	

applied	within	two	years	of	joining	or	two	years	after	the	last	submission,	participants	will	

be	 labelled	as	 inactive	on	 the	website	and	will	not	be	allowed	 to	participate	 to	any	event	

until	the	communication	is	done.	

Therefore,	 the	Global	Compact	does	not	 enjoy	wide	 credibility	 since	 in	 the	 absence	of	 an	

independent	and	effective	monitoring	system,	companies	could	continue	to	violate	human	

rights	 while	 adhering	 to	 it,	 and	 even	 if	 a	 complaint	 procedure	 is	 initiated,	 the	 sanction	

																																																								
99	United	Nations	(2000).	Letter	Dated	20	July	2000	Addressed	to	the	Secretary	General.		
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envisaged	would	be	a	mere	removal	 from	the	 list	of	participants.	However,	 the	criticisms	

made	 by	 trade	 unions	 and	 non-governmental	 organizations	 seem	 to	 have	 caused	 a	 split	

within	 the	 United	Nations.	 In	 August	 2003,	 the	 UN	 Subcommittee	 on	 the	 Promotion	 and	

Protection	 of	 Human	 Rights	 approved	 the	 Rules	 on	 the	 responsibilities	 of	 multinational	

enterprises	and	other	companies	in	relation	to	human	rights100.	

	

	

2.1.4.2.	The	UN	Guiding	Principles	on	Business	and	Human	Rights		

	

The	 Guiding	 Principles	 are	 the	 arrival	 point	 of	 a	 journey	 that	 lasted	 about	 six	 years	 and	

started	in	2005	with	the	granting	to	John	Ruggie	of	the	mandate	as	Special	Representative	

of	 the	 United	 Nations	 Secretary-General	 for	 the	 business	 and	 human	 rights	 issue101.	 The	

appointment	 of	 the	 Special	 Representative	was	 developed	 through	 three	 distinct	 phases.	

Initially	 it	 was	 aimed	 at	 identifying	 and	 clarifying	 existing	 standards	 and	 practices	

regarding	multinational	enterprises	and	human	rights.	This	first	phase,	which	lasted	about	

two	years,	consisted	for	the	most	part	in	a	research	work	that	led	to	the	drafting	of	various	

reports	 containing,	 among	 others,	 a	 recognition	 of	 the	 standards	 of	 international	 human	

rights	 law	 and	 international	 criminal	 law,	 a	 map	 of	 human	 rights	 abuses	 committed	 by	

multinational	enterprises	and	emerging	practices	 for	 the	 resolution	of	 the	 issue	by	states	

and	 companies102.	 This	 work	 formed	 the	 necessary	 basis	 for	 the	 construction	 of	 a	 legal	

framework	that	adequately	responded	to	the	problems	issued	before.	In	2007,	the	Human	

Rights	Council	renewed	John	Ruggie's	mandate	for	a	further	year,	inviting	him	to	draw	up	a	

series	of	 recommendations103.	 From	here	 the	 second	phase	of	work	began,	which	 led	 the	

Representative,	 on	 24th	March	 2011,	 to	 formulate	 the	UN	Guiding	 Principles	 on	Business	

and	Human	Rights.	It’s	a	common	Framework	at	global	level	supported	by	a	wide	range	of	

																																																								
100	Norms	on	the	Responsibilities	of	Transnational	Corporations	and	Other	Business	Enterprises	with	Regard	
to	Human	Rights,	Sub-Commission	on	the	Promotion	and	Protection	of	Human	Rights,	Res.	2003/16,	UN	Doc.	
E/CN.4/Sub.2/2003/12/Rev.2	(2003).	
101	The	mandate	is	contained	in	the	Resolution	OHCHR	n.	2005/69	of	20	April	2005.	
102	OHCHR,	Report	of	the	Special	Representative	of	the	Secretary-General	on	the	issue	of	human	rights	and	
transnational	corporations	and	other	business	enterprises		-	Corporate	responsibility	under	international	law	
and	issues	in	extraterritorial	regulation:	summary	of	legal	workshops	,	doc.	n.	A/HRC/4/35/add.2,	15	
February	2007.	
103	OHCHR,	Resolution	n.	5/1	e	5/2,	18	June	2007.	
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states,	 corporations,	 NGOs	 and	 is	 considered	 as	 the	 first	 globally	 accepted	 standard	

covering	the	responsibilities	of	states	and	business	in	preventing	and	addressing	business-

related	 human	 rights	 abuse,	 and	 thus	 the	 authoritative	 point	 of	 reference	 for	 all	 those	

working	to	ensure	respect	for	human	rights.		

The	 reference	 to	 the	 guiding	 principles	 appears	 important	 because	 the	 document	

recognizes	an	integrated	system	of	responsibility	 in	which	states	act	as	guarantors,	but	at	

the	 same	 time	 companies	 are	 actively	 involved	 in	 the	 process	 of	 implementation	 and	

protection	of	fundamental	rights104.	

On	the	basis	of	a	long	series	of	consultations	addressed	to	all	stakeholders,	it	was	decided	to	

give	 the	 Guiding	 Principles	 a	 tripartite	 structure	 defined	 “Protect,	 Respect	 and	 Remedy	

Framework”,	which	lies	on:	 	(i)	the	State	duty	to	protect	against	human	rights	abuses;	(ii)	

the	corporate	responsibility	to	respect	human	rights;	and	(iii)	The	need	for	more	effective	

access	to	remedies	by	victims.		

It	should	be	remembered	that	these	are,	however,	principles	that	have	no	binding	effect	and	

were	drafted	by	a	technical	body	(the	Representative)	and	then	approved	by	a	subsidiary	

body	 of	 the	 United	Nations	 General	 Assembly	with	 a	 restricted	 composition	 (the	Human	

Rights	Council).	 Therefore,	 they	do	not	possess	 the	 same	authority	 as	 the	declarations	of	

Principles	adopted	by	the	General	Assembly	of	the	United	Nations.		

The	 first	 pillar	 is	 dedicated	 to	 the	 duty	 of	 states	 to	 protect	 human	 rights:	 “States	 must	

protect	against	human	rights	abuse	within	their	territory	and/or	jurisdiction	by	third	parties,	

including	business	enterprises.	This	requires	taking	appropriate	steps	to	prevent,	investigate,	

punish	 and	 redress	 such	 abuse	 through	 effective	 policies,	 legislation,	 regulation	 and	

adjudication”105.	It	is	interesting	to	point	out	the	use	of	the	verb	must	in	this	first	Principle,	

which	expresses	an	obligation	and	stands	in	contrast	with	the	verb	should	used	in	Principle	

n.	 2106.	 As	 (partially)	 mentioned,	 in	 the	 idea	 of	 the	 Special	 Representative	 the	 Guiding	

Principles	 constitute	 a	 platform	 that	 gathers	 together	 a	 set	 of	 heterogeneous	 principles.	

Above	all	with	reference	to	the	duties	of	the	State,	they	recall	the	norms	of	already	existing	

																																																								
104	Rivista	giuridica	del	lavoro	e	della	previdenza	sociale	n.2/218.	Ediesse	Editore.		
105	United	Nations.	(2011).	Guiding	principles	on	business	and	human	rights:	Implementing	the	United	Nations	
"Protect,	Respect	and	Remedy"	framework,	Title	I,	Section	A,	par.	1.	
106	“States	should	set	out	clearly	the	expectation	that	all	business	enterprises	domiciled	in	their	territory	and/or	
jurisdiction	respect	human	rights	throughout	their	operations”.	
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international	 human	 rights	 law	 and	 the	 language	 used	 is	 therefore	 typical	 of	 hard	 law	

instruments.	 However,	 the	 Guiding	 Principles	 cannot	 be	 considered	 as	 a	 new	 norm	 of	

international	 law,	 but	 as	 a	 collection	 whose	 purpose	 is	 to	 harmonize	 the	 existing	

heterogeneous	framework	in	order	to	act	as	a	legal	basis	for	the	subsequent	development	of	

the	business	and	human	issue	rights.		

The	first	pillar	of	the	Guiding	Principles	relating	to	“the	State	duty	to	protect”	is	particularly	

rich	 in	 content	 and	 addresses	 the	 states,	 emphasizing	 the	 role	 of	 the	 latter	 in	 protecting	

individuals	in	the	face	of	human	rights	abuses	committed	by	multinational	enterprises.	The	

Special	Representative	repeatedly	stresses	how	this	duty	of	states	is	an	obligation	imposed	

by	existing	international	law	and	has	a	solid	legal	basis107.	Still,	the	role	of	the	States	is	faced	

in	 a	 composite	 and	 new	 way,	 since	 the	 Guiding	 Principles	 do	 not	 limit	 themselves	 to	

suggesting	 the	 adoption	 of	 rules	 or	 regulations,	 aware	 of	 the	 vagueness	 of	 similar	

recommendations	from	the	point	of	view	of	concrete	effectiveness.	

It	is	interesting	to	observe	how	the	innovative	work	of	the	Special	Representative	consisted	

in	 the	elaboration	of	principles	 that	 could	offer	 states	a	clearer	guide	 to	how	this	duty	 to	

protect	sanctioned	at	an	international	level	can	operate	in	practice,	through	convergence	of	

its	 internal	business	policies,	and	those	of	protecting	human	rights	 in	accordance	with	 its	

international	commitments.	In	this	pillar,	the	issue	of	protecting	human	rights	becomes	the	

framework	that	must	understand	and	integrate	different	aspects	of	state	policies.	This	is	a	

rather	 innovative	vision	with	respect	 to	 the	previously	proposed	approaches	 that	aims	at	

achieving	 a	 concrete	 protection	 of	 human	 rights	 by	 states,	 rather	 than	 the	 vague	

assumption	of	commitments	and	the	adoption	of	programmatic	rules	that	are	not	translated	

into	effective	interventions.	

The	 second	 pillar	 deals	 with	 the	 responsibility	 of	 companies	 to	 respect	 human	 rights.	 It	

aims	to	define	the	role	of	the	companies	within	the	framework	just	traced,	in	a	more	precise	

and	detailed	way.	The	concept	of	a	license	to	operate,	in	fact,	summarizes	the	complexity	of	

the	 relationships	 between	 the	 company	 and	 its	 main	 stakeholders,	 and	 clarifies	 the	

																																																								
107	“In	sum,	the	State	duty	to	protect	against	non-State	abuses	is	part	of	the	very	foundation	of	the	
international	human	rights	regime.	The	duty	requires	States	to	play	a	key	role	in	regulating	and	adjudicating	
abuse	by	business	enterprises	or	risk	breaching	their	international	obligations”.	John	Ruggie,	Business	and	
Human	Rights:	mapping	International	Standards	of	Responsibility	and	Accountability	for	Corporate	Acts	,	U.N.	
doc.	n.	A/HRC/4/035,	9	February	2007.	
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interactive	 nature	 of	 this	 type	 of	 relationship,	 which	 is	 opened	 to	 negotiations.	

Traditionally,	 the	 notion	 of	 authorization	 to	 operate	 in	 relation	 to	 a	 company	 mainly	

concerns	 the	 legal	 authorization	 to	 conduct	 its	 activities.	 	 However,	 it	 is	 also	 possible	 to	

identify	 the	 existence	 of	 an	 economic	 authorization	 to	 operate	 that	 companies	 today	 are	

required	 to	 obtain	 in	 order	 to	 continue	 to	 exist,	 and	which	 concerns	 the	 achievement	 of	

some	 basic	 requirements,	 such	 as	 the	 maximization	 of	 profits 108 .	 The	 concept	 of	

authorization	to	operate	was	then	extended	to	include	the	social	authorization	to	operate,	

since	 the	 violation	 of	 the	 society’s	 expectations	 by	 the	 company	 can	 represent	 a	 serious	

prejudice	to	 its	 image	and	arouse	political	pressure	up	to	closure	of	 the	plant:	sometimes	

the	 conditions	 imposed	 by	 the	 social	 licensor	 can	 be	 even	 more	 stringent	 than	 the	

regulatory	ones109.	

To	 obtain	 the	 legal	 authorization	 to	 operate	 in	 each	 individual	 state,	 multinational	

companies	 must	 comply	 with	 the	 laws	 applicable	 in	 that	 territory.	 Still,	 in	 the	 case	 of	

multinational	 enterprises	we	 have	 seen	 that	 the	mechanism	of	 the	 legal	 license	 does	 not	

appear	to	be	entirely	suitable	to	prevent	the	violation	of	human	rights	because	the	 law	of	

the	 host	 state	 in	 which	 they	 operate	 not	 always	 include	 international	 standards	 of	

protection	 of	 human	 rights.	 As	 mentioned,	 states	 have	 not	 always	 ratified	 international	

conventions	 protecting	 human	 rights,	 or	 they	 have	 the	 political	 and	 legal	 capacity	 to	

sanction	violations	committed	by	multinational	enterprises.	For	these	reasons,	the	Special	

Representative	has	 established	 a	pillar	 specifically	 focused	on	 corporate	 responsibility	 to	

respect.	 This	 is	 the	most	 innovative	 part	 of	 the	Guiding	 Principles;	 Ruggie	 underlined	 its	

innovative	 significance	 by	 stating	 that	 they	 deviate	 from	 the	 approach	 with	 which	 the	

problem	has	traditionally	been	faced.	The	term	responsibility	is	used	here	with	a	different	

meaning	from	the	legal	one,	and	refers	to	a	social	plan.	As	mentioned	above,	multinational	

enterprises	 need	 not	 only	 a	 legal	 license	 to	 operate	 in	 compliance	 with	 the	 rules	 of	 the	

country	 in	 which	 the	 activities	 take	 place,	 but	 also	 an	 equally	 important	 social	 license	

whose	 loss	 can	 entail	 costs	 significant	 for	 the	 company	 too.	 According	 to	 the	 vision	

proposed	by	Ruggie,	 it	 can	be	 said	 that	multinational	 enterprises	 are	 subject	 to	 a	 double	

																																																								
108	Gunningham,	N.	(2007).	Corporate	environmental	responsibility:	Law	and	the	limits	of	voluntarism.	In	The	
New	Corporate	Accountability:	Corporate	Social	Responsibility	and	the	Law.	Cambridge	University	Press.	
109	Ibidem.	
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level	of	governance,	on	the	one	hand	that	of	the	law	of	the	countries	in	which	they	operate,	

on	the	other	 the	social	one	that	 is	reflected	 in	 the	relations	between	the	company	and	 its	

stakeholders.	 For	 this	 reason,	 the	 corporate	 responsibility	 to	 respect	 set	 forth	 in	 the	

Guiding	 Principles	 cannot	 be	 considered	 a	 rule,	 but	 is	 defined	 as	 a	 global	 standard	 of	

expected	 conduct	 requested	 by	 companies	 not	 by	 binding	 rules	 but	 by	 societal	

expectations110.	

Once	 that	 the	 rights	 that	multinational	 enterprises	must	 respect	 have	been	 clarified,	 it	 is	

necessary	to	specify	the	purpose	of	corporate	responsibility,	namely	which	type	of	concrete	

conduct	it	is	realized,	and	which	positive	obligations	are	borne	by	companies.	In	this	regard,	

the	 concept	 of	 human	 rights	 due	 diligence	 is	 introduced.	 The	 principle	 n.	 17	 of	 the	 UN	

Guidelines	said	that:	“human	rights	due	diligence	is	a	mean	by	which	business	enterprises	can	

identify,	 prevent,	 mitigate	 and	 account	 for	 the	 harms	 they	 may	 cause,	 and	 through	 which	

judicial	and	regulatory	bodies	can	assess	an	enterprise’s	respect	 for	human	rights”.	 The	due	

diligence	provides	an	original	link	between	the	state	duty	to	protect	human	rights	and	the	

responsibility	 of	 enterprises	 to	 respect	 human	 rights.	 The	 due	 diligence	 tool	 is	 aimed	 at	

offering	companies	a	model	 through	which	to	develop	the	ability	 to	 identify,	prevent,	and	

mitigate	any	negative	impacts	that	their	activities	may	have	on	human	rights.	Due	diligence	

is	a	tool	through	which	the	risks	that	the	company	could	face	in	the	performance	of	some	

operations,	 typically	 of	 merger	 or	 acquisition,	 are	 measured	 and	 identified.	 Therefore,	

human	rights	due	diligence	should	help	companies	assess	the	risk	deriving	from	the	abuse	

of	human	rights	and	the	steps	necessary	to	avoid	 it.	However,	 it	should	be	noted	that	 the	

principle	 alone	 would	 not	 be	 sufficient	 to	 exclude	 the	 liability	 of	 the	 multinational	

enterprise.	 Indeed	 it	 can	 happen,	 and	 the	 Guiding	 Principles	 foresee	 it,	 that	 even	 the	

company	 that	 has	 developed	 an	 accurate	 human	 rights	 due	 diligence	 then	 continues	 to	

commit	human	rights	abuses.	Consequently,	 the	mere	 fact	of	having	prepared	 it	does	not	

exempt	 companies	 from	 the	 responsibility	 for	 the	 commission	 of	 human	 rights	 abuses.	

Human	 rights	 due	 diligence	 cannot	 be	 limited	 to	 being	 a	 simple	 tool	 for	 calculating	 the	

probabilistic	 risk	 of	 the	 company;	 since	 it	 affects	 the	 rights	 of	 individuals,	 it	 must	

																																																								
110	United	Nations.	(2011).	Guiding	principles	on	business	and	human	rights:	Implementing	the	United	Nations	
"Protect,	Respect	and	Remedy"	framework,	Title	II,	Section	A,	par.	11,	Commentary.	
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necessarily	 involve	 the	 holders	 of	 these	 rights	 or	 their	 representatives.	 Consequently,	 a	

method	of	direct	consultation	of	the	stakeholders	involved	is	suggested.	Additionally,	they	

must	not	identify	only	the	risks	that	the	company	runs,	but	those	perceived	by	third	parties	

involved	by	the	company's	activity.		

Through	such	an	analysis,	 the	company	is	able	to	understand	the	risks	determined	by	the	

potential	damage	of	its	behaviour	and	to	draw	conclusions	that	allow	a	significant	saving	in	

economic	 terms.	 Since	 this	 is	 a	 subject	 in	 constant	 evolution,	 human	 rights	due	diligence	

must	be	conducted	periodically.	The	first	step	must	be	to	identify	the	nature	of	the	potential	

negative	 impact	 on	 human	 rights	 generated	 by	 the	 company's	 activities.	 These	

requirements	 apply	 not	 only	 to	 the	 company's	 own	 activities	 but	 also	 to	 the	 commercial	

relations	 it	 undertakes,	 such	 as	 those	 relating	 to	 the	 production	 chain.	 It	 is	 important	 to	

note	 that	 within	 the	 framework	 drawn	 by	 the	 Special	 Representative,	 the	 multinational	

enterprise	 is	 called	 to	monitor	not	only	 the	negative	 impact	on	human	rights	 that	 can	be	

produced	by	its	activities,	but	also	what	can	be	caused	by	another	entity	supported	by	it	and	

to	whose	operations	 it	contributes.	The	control	of	 the	production	chain	represents	one	of	

the	 major	 problems	 relating	 to	 the	 structure	 of	 the	 multinational	 enterprise	 and	 its	

responsibility.	The	parent	company	often	stand	up	 for	 itself	against	accusations	of	having	

violated	human	rights	by	reaffirming	its	substantial	non-involvement	in	the	activities	of	the	

associated	 or	 supplier	 companies,	 based	 on	 the	 principle	 of	 separate	 legal	 personality	

between	the	parent	company	and	the	subsidiaries.	The	question	of	the	responsibility	of	the	

parent	 company	 for	 the	 activities	 carried	 out	 by	 the	 subsidiaries	 and	 their	 suppliers	 is	

addressed	 in	 Principle	 nr.	 17.	 The	 key	 concept	 of	 this	 second	 pillar	 emphasizes	 that	

corporate	responsibility	 to	respect	exists	 independently	and	complementary	 to	 “the	State	

duty	to	protect”.	It	is	defined	by	the	basic	principle	of	international	human	rights	law:	to	not	

violate	 the	 rights	 of	 others.	 Its	 content	 is	 represented	 by	 internationally	 defined	 human	

rights	and	its	purpose	is	to	avoid	or	sanction	current	or	future	negative	impacts	on	human	

rights	by	the	activities	of	multinational	enterprises.	

According	 to	 John	 Ruggie,	 this	 definition	 has	 the	 merit	 of	 giving	 greater	 clarity	 and	

uniformity	to	the	issue	of	the	responsibility	of	multinational	enterprises	and	to	avoid	that	
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companies	manufacture	their	own	personal	standards	of	respect	for	human	rights111.	

The	 third	 pillar	 concerns	 access	 to	 remedies	 by	 victims	 of	 human	 rights	 violations	

committed	 by	 multinational	 enterprises.	 It	 is	 clear	 that	 access	 to	 the	 remedies	 by	 the	

victims	is	an	essential	part	in	any	discussion	on	the	responsibility	of	companies	that	claim	

to	have	a	minimum	level	of	effectiveness.	

In	the	framework	drawn	up	by	the	Guiding	Principles,	access	to	the	remedies	is	a	meeting	

and	 composition	 point	 between	 the	 pillar	 relating	 to	 the	 State	 duty	 to	 protect	 and	 that	

concerning	 the	 corporate	 responsibility	 to	 respect.	 In	 order	 to	 be	 able	 to	 offer	 effective	

protection	 to	victims	of	human	rights	abuses	 committed	by	companies,	 it	 is	necessary,	 in	

the	first	place,	that	states	take	measures	to	allow	the	sanction	of	abuses	committed	against	

individuals	by	companies	on	 its	 territory	or	within	 its	 jurisdiction.	However,	 the	practical	

and	 theoretical	 difficulties	 for	 the	 development	 of	 effective	 traditional	 mechanisms	 for	

resolving	 disputes	 over	 human	 rights	 violations,	 which	 have	 already	 been	 partially	

mentioned,	have	led	to	emphasize	the	role	that	out-of-court	dispute	resolution	mechanisms	

in	both	the	state	and	private	sectors	could	have	in	this	area	112.		Thus,	the	effort	made	by	the	

Special	 Representative	 in	 this	 pillar	 appears	 to	 give	 uniformity	 and	 consistency	 to	 the	

composite	panorama	of	remedial	actions	against	victims.	

The	 Guiding	 Principles	 identify	 two	macro	 categories	 of	 remedies	 available	 to	 victims	 of	

human	rights	abuses	by	companies:	 judicial	remedies	and	out-of-court	remedies,	which	 is	

further	divided	into	sub-categories.		

Judicial	 remedies	 refer	 to	 criminal	 and	 civil	 liability	 actions	 present	 in	 most	 states	 and	

which	can	be	exercised	against	companies.	Within	 these	categories	 there	 is	 first	of	all	 the	

civil	 liability	 system	 for	 damages	 (tort	 liability),	 which	 has	 sometimes	 been	 applied	 to	

businesses	and	whose	main	example	is	the	Alien	Tort	Statute.	The	practise	of	this	action	by	

the	victims	of	violations	committed	by	multinational	enterprises,	however,	as	we	have	seen,	

is	often	difficult	both	for	the	reticence	of	the	states	of	origin	to	sanction	their	multinational	

enterprises	and	for	the	attitude	of	host	states,	which	reject	any	kind	of	interference	in	their	

internal	affairs.		
																																																								
111	Ruggie,	J.	G.	(2013).	Just	business:	Multinational	corporations	and	human	rights	(Norton	global	ethics	series).	
WW	Norton	&	Company.	
112	Cafaggi,	F.	(2011).	New	foundations	of	transnational	private	regulation.	Journal	of	law	and	society,	38(1),	
20-49.	
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The	Guiding	Principles,	in	addition	to	encouraging	the	development	of	jurisdictional	tools	to	

allow	 victims	 of	 violations	 committed	 by	 companies	 to	 obtain	 justice,	 also	 call	 for	 the	

development	 of	 out-of-court	 mechanisms	 implemented	 by	 the	 companies,	 for	 example	

through	 agreements	 with	 the	 various	 actors	 involved	 or	 through	 the	 use	 of	 external	

mediation	experts	before	 reaching	a	 judge.	This	 category	 can	be	 further	divided	 into	 two	

other	sub-categories	consisting	of	out-of-court	state	and	private	remedies.	

	

	

2.1.5.	 Final	 remarks	on	 the	 regulatory	 scope	of	 the	Codes	of	 Conduct	developed	by	

International	Organizations	

	

The	hetero-regulation	codes	mentioned	so	far	have	visible	merits	but	at	the	same	time,	not	

marginal	defects.	As	regards	the	merits,	 these	codes	represent	an	 important	 international	

framework	 for	 the	 regulation	 of	 the	 action	 of	 multinational	 enterprises,	 with	 particular	

reference	 to	 the	 issue	 of	 labour	 and	 human	 rights.	 In	 this	 perspective,	 it	 is	 crucial	 the	

imposition	 of	 procedural	 obligations	 on	 the	 part	 of	 the	 states	 that	 should	 take	 action	 to	

prevent	 companies	 operating	 within	 their	 territories	 from	 violating	 international	

standards.	In	this	sense,	the	Tripartite	Declaration	of	the	ILO	declares	that	the	states	must	

prepare	 every	 four	 years	 a	 report	 on	 the	 state	 of	 implementation	 of	 the	 Declaration.	

Similarly,	the	OECD	Guidelines	require	member	States	to	create	National	Contact	Points	to	

facilitate	 compliance	 with	 the	 Guidelines	 and	 receive	 any	 reports	 on	 the	 behaviour	 of	

multinational	enterprises	in	violation	of	them.	

More	 generally,	 external	 codes	 of	 conduct	 are	 the	 expression	 of	 a	 consensus	 on	 shared	

principles,	and	therefore	possible	reference	models	both	for	companies	that	decide	to	draw	

up	their	own	code	of	conduct,	and	for	governments	that	must	define	policy	lines	internal	to	

the	 organization	 and	 the	 relevant	 implementing	 provisions.	 In	 fact,	 this	 type	 of	 code	 can	

perform	an	irreplaceable	function	for	the	business	world	as	companies	and	their	 industry	

associations	can	use	these	codes	as	real	benchmarks.		

However,	in	addition	to	their	non-legally	binding	character,	these	instruments	have	further	

substantial	 limitations.	 Too	 much	 emphasis	 is	 placed	 on	 dialogue	 and	 cooperation	 as	 a	

means	of	inducing	multinational	enterprises	to	respect	the	human	rights	of	persons	directly	
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or	 indirectly	affected	by	 their	activities113.	 	The	 feeling	 that	emerges	 is	 that	human	rights	

are	no	longer	rights,	since	respect	for	them	seems	to	be	left	to	the	free	choice	of	cooperation	

of	multinational	 companies.	 In	 other	words,	 there	 is	 a	 perception	 that	 human	 rights	 are	

almost	 the	 subject	 of	 negotiation	 when	 considered	 in	 relation	 to	 the	 conduct	 of	

transnational	 corporations	 and	 lose	 their	 character	 as	 rules	 to	which	 everyone	would	be	

bound,	under	all	circumstances.	Such	an	approach	is	therefore	bound	to	fail,	if	multinational	

companies	 do	 not	 intend	 to	 cooperate	 and	 are	 not	 encouraged	 to	 do	 so.	 Moreover,	 the	

strategies	developed	by	these	international	bodies	are	 inadequate	because	the	emergence	

of	the	global	value	chain	has	caused	a	dispersed	authority.		

A	further	weakness	of	the	current	international	codes	is	undoubtedly	the	monitoring	tools	

provided	for	by	them.	Failure	to	comply	with	the	obligations	of	protection	of	human	rights	

provided	for	therein,	in	fact,	is	not	accompanied	by	any	sanction,	neither	civil,	nor	criminal,	

nor	 social114.	 With	 the	 exception	 of	 UN	 standards526,	 the	 OECD	 Guidelines,	 the	 ILO	

Tripartite	 Declaration	 and	 the	 Global	 Compact	 do	 not	 contain	 any	 reference	 to	 the	

possibility	 of	 imposing	 sanctions	 on	multinational	 companies	 or	 the	 possibility	 that	 they	

may	be	 subject	 to	public	 reporting.	Moreover,	 the	human	 rights	 covered	by	 international	

codes	are	expressed	in	too	vague	and	general	terms	and	often	refer	to	other	conventional	

instruments	adopted	in	this	area.	Unfortunately,	however,	the	vagueness	of	the	wording	of	

the	provisions,	as	pointed	out	by	various	authors,	is	somewhat	common	to	all	instruments	

for	the	protection	of	human	rights,	not	only	to	those	expressly	addressed	to	multinational	

enterprises.	Since	there	is	no	unanimous	consensus	on	their	interpretation,	it	is	even	more	

difficult	 to	 infer	 from	 them	 the	 concrete	 obligations	 to	 which	 transnational	 companies	

would	be	specifically	subject.	As	suggested	by	Deva	Surya,	overcoming	the	 ineffectiveness	

of	the	provisions	contained	in	the	codes	as	a	consequence	of	the	lack	of	clear	and	concrete	

obligations	 for	 multinational	 enterprises	 could	 be	 possible	 through	 the	 provision	 of	 a	

special	document	to	be	attached	to	the	codes	themselves.	This	document	should	contain	a	

clear	 description	 of	 the	 human	 rights	 obligations	 under	 the	 treaties	 as	 they	 apply	 to	

multinational	companies115. 

																																																								
113	Deva,	S.,	op.cit	supra	note	42.	
114	Ibidem.		
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2.2.	The	initiatives	of	the	European	Union 

	

In	Europe,	the	debate	on	the	subject	of	corporate	social	responsibility	began	in	the	1970s.	A	

series	of	initiatives	dates	back	to	those	years	that	led	to	the	gradual	integration	of	measures	

aimed	at	broadening	corporate	social	responsibilities,	both	in	the	field	of	corporate	law	and	

the	external	relations	of	the	European	Community.	

	

	

2.2.1.	The	Green	Paper	

	

In	 1995,	 the	 President	 of	 the	 European	 Commission	 Jacques	Delors	 took	 the	 initiative	 to	

promote	 the	 Manifesto	 of	 companies	 against	 social	 exclusion,	 which	 was	 among	 other	

things,	behind	 the	establishment	of	CSR:	an	organization	with	over	 seventy	multinational	

enterprises	 and	 thirty-six	 partner	 organizations	 with	 the	 objective	 of	 promoting	 the	

principles	 of	 social	 responsibility	 in	 the	 ordinary	 activity	 of	 each	 company	 and	 the	

development	of	sustainable	competitiveness	that	respects	fundamental	human	rights116.	

In	1999,	the	Resolution	on	Community	rules	applicable	to	European	companies	operating	in	

developing	countries,	proposed	by	MP	Richard	Howitt,	was	approved	in	Parliament	in	order	

to	create	a	code	of	conduct	for	multinational	enterprises.	 	

This	 resolution	 asked	 the	 European	 Commission,	 from	 Parliament,	 the	 approval	 for	 the	

development	of	non-legally	binding	 codes	of	 conduct	on	 the	part	of	businesses,	 based	on	

international	 human	 rights	 principles,	 and	 the	 creation	 of	 a	 monitoring	 system	 for	

themselves.	

The	 resolution	 fostered	 the	 promotion	 of	 best	 practices,	which	 certainly	would	 not	 have	

succeeded	 in	 avoiding	 serious	 violations,	 and	 also	 asked	 for	 a	 European	 corporate	

governance	 framework	 to	 be	 developed	 for	 businesses.	 Despite	 being	 innovative	 and	

ambitious	 in	 terms	 of	 social	 responsibility	 for	 European	 companies,	 especially	 with	

activities	carried	out	in	developing	countries,	the	Howitt	proposal	did	not	go	well.	

																																																								
116	Zanobetti,	A.	(2011).	Diritto	internazionale	del	lavoro:	norme	universali,	regionali	e	dell'Unione	europea.	
Giuffrè.	
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The	 issue	of	 corporate	 social	 responsibility	was	 resumed	during	 the	European	Council	 in	

Lisbon	 in	 2000.	 The	 European	 Council	 renewed	 the	 interest	 in	 corporate	 social	

responsibility	 defined,	 on	 this	 occasion,	 a	 tool	with	which	 to	 contribute	 to	 the	 ambitious	

goal	to	promote	in	Europe	“the	most	competitive	and	dynamic	knowledge-based	economy	in	

the	 world	 capable	 of	 sustainable	 economic	 growth	 with	 more	 and	 better	 jobs	 and	 greater	

social	cohesion”117.	The	aim	of	the	European	Union	was	to	distinguish	itself	from	the	rest	of	

the	world	by	proving	that	 it	can	implement	European	standards	in	terms	of	CSR,	thus	not	

only	 limiting	itself	to	observing	the	already	existing	international	standards.	Later,	during	

the	European	Council	in	Nice	in	2000,	the	European	Charter	of	Fundamental	Rights	and	the	

European	Social	Agenda	were	approved,	containing	objectives	of	European	social	policy	for	

the	next	five	years.	

In	 June	 2001,	 the	 European	 Union	 was	 committed	 to	 another	 fundamental	 objective:	 to	

reconcile	 economic	 development	 with	 environmental	 protection.	 The	 Sustainable	

Development	 Strategy	 was	 then	 promoted:	 “[...]	 A	 strategy	 for	 sustainable	 development	

which	 completes	 the	 Union's	 political	 commitment	 to	 economic	 and	 social	 renewal,	 adds	 a	

third,	 environmental	 dimension	 to	 the	 Lisbon	 strategy	 and	 establishes	 a	 new	 approach	 to	

policy	 making	 [...]”118.	 Following	 the	 Summit,	 in	 July	 2001	 the	 European	 Commission	

published	the	Green	Paper	entitled	“Promoting	a	European	framework	for	corporate	social	

responsibility”119.	 	 The	 initiative	 had	 the	 purpose	 of	 starting	 a	 consultation	 process	 at	

national	and	international	level,	which	involved	for	the	first	time	all	European	stakeholders,	

called	to	express	their	respective	opinions	on	corporate	social	responsibility	as	well	as	their	

expectations	 regarding	 Community	 initiatives	 on	 the	 subject.	 The	 debate	 recorded	 the	

intervention	 of	 around	 300	 European	 stakeholders	 including	 businesses,	 trade	 unions,	

business	associations,	non-governmental	organizations,	local	and	academic	bodies.	

As	 a	 result,	 Europe	 sees	CSR	as	 a	 lever	 that	 can	 contribute	 to	 achieving	 the	objectives	of	

competitiveness,	 employment,	 social	 cohesion,	 environmental	 protection	 and	 which	 can	

also	give	a	boost	to	development	and	to	better	global	governance.	 	

The	 Green	 Paper	 defines	 corporate	 social	 responsibility	 as	 a	 concept	 under	 which	
																																																								
117	Conclusions,	P.	(2000).	Lisbon	European	Council,	23	and	24	March	2000.	EU	programme.		
118	Conclusions,	P.	(2001).	Göteborg	European	Council,	15	and	16	June	2001.	EU	programme.	
119	European	Commission.	Directorate-General	for	Employment.	(2001).	Promoting	a	European	framework	for	
corporate	social	responsibility:	Green	paper.	Office	for	Official	Publications	of	the	European	Communities.	
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companies	“[..]	Decide	voluntarily	to	contribute	to	a	better	society	and	a	cleaner	environment	

[...].	 This	 responsibility	 is	 expressed	 towards	 employees	 and	more	 generally	 towards	 all	 the	

stakeholders	affected	by	business	and	which	 in	 turn	 can	 influence	 its	 success”120.	 Corporate	

responsibility	is	therefore	defined	as	the	voluntary	integration	by	companies	of	social	and	

environmental	 concerns	 in	 their	 commercial	 activities	 and	 in	 their	 relations	 with	

stakeholders121.	The	Commission	 seems	 to	have	adopted	a	 rather	 restrictive	definition	of	

corporate	 social	 responsibility,	 underlining	 its	 absolutely	 voluntary	 nature	 and	 making	

reference	 to	 social	and	environmental	 rights.	 In	 fact,	 the	Green	Paper	does	only	a	 limited	

reference	to	human	rights.	 	

Concerning	 the	 content,	 the	 Green	 Paper	 provides	 a	 series	 of	 indications	 on	 actions	 that	

companies	could	take	to	protect	workers,	the	environment	and	the	territory,	with	the	aim	

of	initiating	a	debate	and	contributing	to	the	development	of	a	new	European	framework	of	

reference	 on	 corporate	 social	 responsibility.	 The	 Document	 identifies	 the	 field	 of	

application	 of	 social	 responsibility	 from	 the	 point	 of	 view	 of	 the	 internal	 dimension122,	

concerning	above	all	the	responsible	management	of	human	and	environmental	resources,	

as	 well	 as	 the	 external	 one123,	 suggesting	 that	 social	 responsibility	 extends	 beyond	 the	

boarder	of	the	company	and	beyond	the	European	borders.		

The	internal	dimension	considers	four	types	of	actions	that	the	company	can	undertake:	

1.	 Human	 resource	 management.	 A	 socially	 responsible	 enterprise	 should:	 undertake	

education	and	 training	 initiatives	 throughout	 life;	 ensure	a	better	balance	between	work,	

family	 and	 leisure;	 guarantee	 greater	 enhancement	 of	 human	 resources;	 ensure	 the	

application	 of	 the	 principle	 of	 equality	 for	 wages	 and	 job	 prospects	 for	 women.	

2.	Health	and	 safety	at	work.	 The	 Green	 Paper	 underlines	 the	 commitment	 to	 health	 and	

safety	in	the	workplace	established	by	the	ISO	9000	regulation.	

3.	 Adaptation	 to	 change.	 In	 a	 period	 where	 all	 companies	 are	 involved	 in	 restructuring	

processes,	 socially	 responsible	 behaviour	 would	 require	 them	 to	 guarantee	 the	
																																																								
120	European	Commission	(2001),	Green	paper	–	Promoting	a	European	Framework	for	Corporate	Social	
Responsibility,	COM	20011/398,	Introduction.		
121	European	Commission	(2001),	Green	paper	–	Promoting	a	European	Framework	for	Corporate	Social	
Responsibility,	COM	20011/398,	Section	2:	What	is	corporate	social	responsibility?	
122	European	Commission	(2001),	Green	paper	–	Promoting	a	European	Framework	for	Corporate	Social	
Responsibility,	COM	20011/398,	Section	2.1:	Corporate	social	responsibility:	the	internal	dimension.	
123	European	Commission	(2001),	Green	paper	–	Promoting	a	European	Framework	for	Corporate	Social	
Responsibility,	COM	20011/398,	Section	2.2:	Corporate	social	responsibility:	the	external	dimension.	
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participation	and	involvement	of	the	persons	concerned	through	an	open	information	and	

consultation	procedure.	

4.	 Management	 of	 the	 environmental	 impacts	 and	 natural	 resources.	 Companies	 should	

reduce	 the	 consumption	 of	 resources	 or	 polluting	 emissions	 and	 waste	 to	 achieve	 a	

reduction	in	the	effects	on	the	environment.	

The	external	dimension,	in	turn,	mentions	a	series	of	actions	that	the	company	could	take	in	

favour	of:	

1.	 Local	 communities.	 Businesses	 should	 make	 their	 positive	 contribution	 to	 local	

communities	not	only	by	providing	jobs,	wages	and	tax	revenues	but	also	by	enhancing	the	

environmental	 and	 cultural	 resources	 of	 that	 particular	 area,	 intervening	 in	 this	 way	 on	

good	health,	stability	and	community	prosperity.	 	

2.	Business	partners,	suppliers	and	consumers.	The	creation	of	consortia	between	suppliers	

and	 between	 consumption	 structures	 and	 the	 creation	 of	 new	 businesses	 by	 part	 of	 its	

technical	staff.	 	

3.	Human	rights.	 It	 is	 emphasized	 that	 corporate	 social	 responsibility	 is	not	only	 towards	

the	 community	 but	 also	 towards	 the	 populations	 with	 which	 the	 company	 comes	 into	

contact	for	the	sale	of	its	products	or	services.	 	

4.	 Global	 environmental	 concerns.	 Companies	 should	 increasingly	 consider	 themselves	

global	environmental	actors.	

The	 Green	 Paper	 also	 emphasizes	 that	 corporate	 social	 responsibility	 is	 an	 important	

objective	 to	pursue	both	at	 a	 regulatory	 level	 and	at	 a	 level	of	 voluntary	participation	by	

companies	 in	 the	 principles	 of	 protecting	 workers,	 the	 environment	 and	 the	 territory.	

According	to	the	Commission:	“Under	increasing	pressure	from	NGOs	and	consumer	groups,	

companies	 and	 sectors	 are	 increasingly	 adopting	 codes	 of	 conduct	 covering	 working	

conditions,	 human	 rights	 and	 environmental	 aspects,	 in	 particular	 those	 of	 their	

subcontractors	 and	 suppliers.	 They	 do	 so	 for	 various	 reasons,	 notably	 to	 improve	 their	

corporate	image	and	reduce	the	risk	of	negative	consumer	reaction.	Codes	of	conduct	however	

are	not	an	alternative	to	national,	European	Union	and	international	laws	and	binding	rules:	

binding	rules	ensure	minimum	standards	applicable	to	all,	while	codes	of	conduct	and	other	

voluntary	initiatives	can	only	complement	these	and	promote	higher	standards	for	those	who	
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subscribe	to	them”124.	

While	not	excluding	the	regulatory	level,	the	Green	Paper	underlines	the	fact	that	it	is	very	

complex	 to	 create	 international	 standards	 that	 can	 be	 applied	 to	 different	 cultures	 or	

countries,	thus	leaving	the	intuition	that	the	indications	on	the	actions	that	the	responsible	

companies	 should	 implement	 should	 be	 understood	 as	 principles	 for	 voluntary	

participation.	

From	the	debate	that	followed	the	publication	of	the	Green	Paper,	a	clear	contrast	emerged	

between	the	point	of	view	of	trade	unions	and	non-governmental	organizations	on	one	side	

and	 enterprises	 on	 the	 other.	 Non-governmental	 and	 trade	 union	 organizations	 have	

especially	criticized	the	definition	on	a	voluntary	basis	of	corporate	social	responsibility.	

On	the	other	hand,	the	voluntary	nature	of	corporate	social	responsibility	is	fully	supported	

by	business	associations.	Although	they	recognize	the	necessity	and	usefulness	of	binding	

rules	 in	 certain	 cases,	multinational	 enterprises	 strongly	 oppose	 the	 regulatory	 approach	

for	three	fundamental	reasons.	The	first	reason	would	lie	in	the	fact	that	mandatory	rules	

would	 stifle	 creativity	 and	 innovation	 in	 companies;	 secondly,	 the	 fact	 that	 there	 are	 no	

suitable	solutions	for	all	would	make	the	desire	to	regulate	corporate	social	responsibility	

at	 the	 level	 of	 the	 European	 Union	 counterproductive;	 the	 third	 reason	 is	 based	 on	 the	

belief	 that	 the	 concept	 cannot	 be	 applied	 uniformly	 given	 the	 diversity	 of	 national	

approaches.	

Criticisms	 have	 also	 been	made	 on	 the	 fragmentary	 and	 incomplete	 definition	 of	 human	

rights	 in	 the	 paragraphs	 relating	 to	 the	 external	 dimension	 of	 corporate	 social	

responsibility.	 Except	 for	 the	 mere	 reference	 to	 workers'	 rights,	 non-governmental	

organizations	underline	the	total	lack	of	reference	to	the	main	instruments	of	protection	of	

human	rights.	The	Green	Paper	would	simply	mention	the	ILO	Declaration	on	Fundamental	

Principles	 and	 Rights	 at	 Work	 and	 the	 OECD	 Guiding	 Principles	 for	 Multinational	

Enterprises,	 without	 mentioning	 more	 relevant	 documents	 such	 as	 the	 Tripartite	

Declaration	 of	 Principles	 on	 ILO	 Multinational	 Enterprises	 and	 the	 OECD	 Guidelines	 for	

multinational	enterprises.	In	this	way,	the	Green	Paper	did	not	refer	to	a	well-defined	set	of	

human	rights	 to	which	multinational	enterprises	are	protected,	but	 it	 is	 simply	 limited	 to	

																																																								
124	Ibidem.		
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citing	some	soft	 law	tools,	disappointing	the	expectation	of	 those	who	hoped	for	a	debate	

intended	to	involve	so	many	stakeholders.	

The	 same	 reference	 to	 the	position	 that	human	 rights	hold	 in	 the	 current	European	 legal	

system	would	seem	 to	be	 incomplete.	Although	 the	Charter	of	Fundamental	Rights	of	 the	

European	Union	is	recalled,	no	reference	is	made	to	the	most	noteworthy	provisions,	such	

as	the	articles	on	human	dignity,	non-discrimination	and	solidarity.		

The	 Green	 Paper	 does	 not	 even	mention	 Article	 nr.	 6	 of	 the	 Treaty	 on	 European	 Union	

according	to	which:	“The	Union	is	founded	on	the	principles	of	liberty,	democracy,	respect	for	

human	rights	and	fundamental	freedoms,	and	the	rule	of	law,	principles	which	are	common	to	

the	Member	States	”125.	

From	what	has	been	said,	it	is	clear	that	the	Howitt	Resolution,	with	which	Parliament	had	

declared	 its	support	 for	voluntary	codes	of	conduct	but	also	emphasized	that	 they	cannot	

and	should	not	replace	or	be	a	way	to	avoid	international	regulation,	had	only	one	limited	

follow-up.	The	main	difficulty	 in	developing	an	evolutionary	approach	 to	corporate	social	

responsibility	 has	 been	 clearly	 identified	 in	 the	 gap	 between	 an	 ambitious	 project	 (the	

Howitt	Resolution)	and	 the	 lack	of	a	common	consensus	among	stakeholders.	The	debate	

that	 followed	 the	 publication	 of	 the	 Green	 Book,	 indeed	 witnessed	 the	 existence	 of	

absolutely	contrasting	points	of	view	on	the	subject	of	corporate	social	responsibility.		

From	this	point	of	view,	the	promotion	of	consensus	is,	therefore,	the	first	step	towards	the	

adoption	of	an	effective	strategy	that	requires	companies	to	report	on	their	work	 in	third	

countries.		

The	process	of	consultation	on	corporate	social	responsibility	launched	by	the	Green	Paper	

has	 undoubtedly	 contributed	 to	 laying	 the	 foundations	 for	 a	 dialogue	 and	 a	 direct	

confrontation	between	the	various	stakeholders,	and	to	underline	the	importance	of	giving	

Community	policies	a	coherent	strategy	on	the	subject.	

	

	

	

	

																																																								
125	Treaty,	E.	U.	(2010).	Consolidated	version	of	the	Treaty	of	European	Union.	Official	Journal	of	the	European	
Union,	30(2010),	C83.	
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2.2.2.	Non-financial	disclosure	

	

The	decision	to	disclose	 information	of	non-financial	nature	has	been	the	subject	of	many	

years	 of	 voluntary	 initiative	 by	 each	 company.	 This	 has	 led	 to	 the	 diffusion	 of	 different	

reporting	practices	and	standards,	making	it	difficult	to	compare	the	approaches	adopted	in	

this	regard	by	different	companies.		

Furthermore,	 voluntary	 reporting	 has	 not	 proved	 to	 be	 sufficiently	 adequate	 in	 avoiding	

information	 asymmetries	 and	 opportunistic	 behaviour	 on	 the	 part	 of	 top	 management	

since,	 as	 they	 are	 not	 obliged,	 some	 companies	 decide	 to	 publish	 only	 the	 economic-

financial	statement	or	to	omit	information	regarding	the	organization's	negative	impact	on	

the	environment	and	society.	Although	some	companies	publish	non-financial	information	

beyond	 the	 level	 of	 compliance	 defined	 by	 some	 legal	 provisions,	 these	 represent	 only	 a	

small	 part	 of	 the	 large	 companies	 operating	 on	 the	 European	 Union	 territory.	 For	 these	

reasons,	 the	European	Parliament	and	 the	European	Commission	have	begun	 to	 consider	

the	need	for	a	legislative	intervention	that	included	the	obligation	to	report	information	of	a	

non-financial	nature	to	large	public-interest	companies.	

This	 push	 towards	 the	 mandatory	 nature	 of	 environmental,	 social	 and	 corporate	

governance	information	represents	a	real	paradigm	shift	in	European	politics,	which	begins	

with	 a	 new	 definition	 of	 the	 concept	 of	 Corporate	 Social	 Responsibility	 by	 the	 European	

Commission,	defined	as	“the	responsibility	of	enterprises	for	their	impacts	on	society”126.	This	

new	 definition	 of	 CSR	 differs	 from	 the	 previous	 one	 written	 in	 the	 Green	 Book,	 as	 any	

reference	to	the	voluntary	 initiative	disappears.	With	this	new	definition,	corporate	social	

responsibility	refers	to	the	impacts	produced,	thus	reinforcing	the	call	for	more	sustainable	

business	 conduct.	 This	 represents	 a	 paradigm	 shift	 in	 that,	 previously	 the	 non-financial	

disclosure	 was	 left	 to	 the	 free	 decision	 of	 every	 business	 organization,	 or	 rather	 the	

companies	operated	according	to	the	rules	established	by	the	market,	while	the	entry	into	

force	of	the	European	directive	on	the	subject	entails	the	taking	of	position	on	the	part	of	

																																																								
126	EUROPEAN	COMMISSION	(2011)	“Communication	from	the	Commission	to	the	European	Parliament,	the	
Council,	the	European	Economic	and	Social	Committee	and	the	Committee	of	the	Regions.	A	renewed	EU	
strategy	2011-14	for	Corporate	Social	Responsibility”,	COM(2011)	681	final.	
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European	bodies.	This	changes	the	European	Union's	political	approach	to	entrepreneurial	

activity.		

The	 European	 Commission	 also	 highlights	 other	 factors	 that	 may	 support	 a	 greater	

intervention	 by	 the	 legislator	 in	 CSR	 policies	 such	 as,	 for	 example,	 the	 need	 for	 a	multi-

stakeholder	approach	that	takes	into	consideration	not	only	the	point	of	view	of	companies,	

but	 of	 all	 the	 interested	 subjects	 and	 of	 an	 involvement	 of	 the	 same	 in	 the	 business	

processes;	 the	 need	 to	 define	 principles	 that	 go	 hand	 in	 hand	with	 the	 new	definition	 of	

social	 responsibility;	 the	 need	 to	 promote	 responsible	 business	 conduct;	 the	 need	 to	

increase	 the	 transparency	of	environmental	and	social	variables;	 the	need	to	 increase	 the	

importance	of	human	rights	as	a	fundamental	aspect	of	CSR;	and	finally	the	need	to	create	a	

climate	 that	 encourages	 companies	 to	 recognize	 and	 take	 responsibility	 for	 their	

responsibilities127.		

In	light	of	what	has	been	said	so	far,	the	regulation	of	non-financial	communication	wants	

companies	to	implement	integrated	processes	in	order	to	maximize	the	creation	of	value	for	

all	stakeholders	and	identify,	prevent,	and	limit	possible	negative	impacts128.		

The	opportunity	of	intervention	by	the	European	Union	in	policies	concerning	non-financial	

disclosure	has	immediately	divided	the	audience	of	interested	parties,	between	those	who	

support	the	intervention	of	the	legislator	and	those	who	are	against	it.		

Supporters	of	the	regulation	recall	the	potential	increase	in	transparency,	consistency	and	

comparability	of	sustainability	practices	in	favour	of	stakeholders	and	above	all	 investors,	

generating	 an	 improvement	 in	 the	 trust	 of	 the	 latter	 in	 large	 companies129.	 Furthermore,	

the	intervention	of	the	European	Union	could	involve	a	greater	involvement	of	stakeholders	

in	the	processes	of	value	creation	and,	consequently,	a	better	understanding	by	the	same	of	

the	complexity	of	the	supply	chain130.	

The	 dissenters	 to	 the	 provision	 of	 legislation	 that	 makes	 the	 disclosure	 of	 non-financial	

information	 mandatory	 argue	 that	 this	 could	 lead	 to	 a	 competitive	 disadvantage	 for	

European	 companies	 compared	 to	 the	 rest	 of	 the	 world	 in	 terms	 of	 less	 flexibility	 in	
																																																								
127	Ibidem.	
128	Ibidem.	
129	PICHLER	K.,	LEHNER	O.M.	(2017)	“European	Commission.	New	Regulations	Concerning	Environmental	
and	Social	Impact	Reporting”,	ACRN	Oxford	Journal	of	Finance	and	Risk	Perspectives	6.1,	1-54.	
130	EUROCOMMERCE	(2012)	“A	renewed	EU	strategy	2011-14	for	Corporate	Social	Responsibility”,	Position	
Paper.	
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business	operations	and	greater	administrative	costs	and	monitoring,	especially	 following	

the	recession	generated	by	 the	recent	economic	crisis131.	 In	addition,	 there	may	be	a	 risk	

that	companies	forced	to	publish	information	on	environmental,	social	and	good	corporate	

governance	 impacts	 are	 likely	 to	disclose	 low	quality	 information	by	 increasing	 the	mere	

formality	 of	 the	 information	 in	 question	 and	 thus	 confusing	 the	 groups	 of	 interested	

stakeholders,	even	if	in	fact	they	do	not	have	a	sustainable	approach.	This	debate	resulted	

in	the	drafting	and	publication	of	the	Directive	2014/95/EU	on	disclosure	of	non-financial	

and	diversity	information	by	large	companies.	

The	European	Commission	has	tried	to	balance	the	need	for	transparency	with	the	need	for	

flexibility	and	cost	 limitation	in	drafting	the	directive,	providing	for	its	application	only	to	

large	 public-interest	 companies	 and	 the	 possibility	 of	 following	 national,	 European	 and	

international	standards	already	widespread.	

The	 directive	 also	 provides	 that	 companies	 apply	 the	 “comply	 or	 explain”	 principle,	

according	 to	which	 it	 is	necessary	 to	explain	 the	reasons	 leading	 to	 the	omission	of	some	

information,	such	as	a	possible	commercial	disadvantage	caused	by	the	disclosure	of	certain	

sensitive	 information132.	 This	 rule	 has	 the	 fundamental	 function	 of	 balancing	 the	 non-

reporting	on	certain	aspects,	requiring	the	company	to	explain	the	reasons	for	this	choice,	

with	the	indication	of	the	underlying	reasons	in	a	clear	and	articulated	manner.	

Michel	Barnier,	vice-president	of	the	European	Commission,	comments	on	the	adoption	of	

the	directive:	 “I	am	pleased	that	the	Council	has	adopted	this	Directive,	which	will	drive	the	

long-term	 performance	 of	 the	 EU’s	 largest	 companies	 by	 significantly	 improving	 their	

transparency	 and,	 concretely,	 the	 disclosure	 of	 material	 non-financial	 information.	

Companies,	investors	and	society	at	large	will	benefit	from	this	increased	transparency.	This	is	

important	for	Europe’s	competitiveness	and	the	creation	of	more	jobs”133.	

	

	

	
																																																								
131	BARNIER	M.	(2014)	“The	EU	transparency	and	accounting	directives”,	Journal	of	World	Energy	Law	and	
Business,	vol.7,	n.1.	
132	Ibidem.	
133	EUROPEAN	COMMISSION	(2014)	“Disclosure	of	non-financial	information:	Europe’s	largest	companies	to	
be	more	transparent	on	social	and	environmental	issues”,	European	Commission	Statement	of	29	September	
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2.2.2.1.	The	content	of	Directive	2014/95/EU		

	

The	European	directive	on	disclosure	of	non-financial	and	diversity	information	by	certain	

large	 undertakings	 and	 groups	 is	 presented	 on	 22th	 October	 2014,	 and	 published	 in	 the	

Official	 Journal	 of	 the	 European	Union	 on	 15th	 November	 2014.	Member	 States	 have	 the	

possibility	of	adopting	this	directive	by	6th	December	2016,	through	the	national	legislative	

instruments	that	each	state	considers	most	appropriate.	

The	Directive	becomes	mandatory	for	the	recipient	companies	starting	from	the	report	of	

the	year	of	2017,	published	mainly	on	the	websites	of	the	companies	in	the	first	months	of	

2018.	Among	 the	 reasons	 that	 drove	 the	European	parliament	 to	 issue	 this	 provision	we	

find	the	need	for	greater	transparency	and,	above	all,	the	need	to	“identifying	sustainability	

risks	 and	 increasing	 investor	 and	 consumer	 trust.	 Indeed,	 disclosure	 of	 non-	 financial	

information	is	vital	for	managing	change	towards	a	sustainable	global	economy	by	combining	

long-term	 profitability	 with	 social	 justice	 and	 environmental	 protection	 [...]	 (through)	 high	

flexibility	 of	 action,	 in	 order	 to	 take	 account	 of	 the	 multidimensional	 nature	 of	 corporate	

social	 responsibility	 (CSR)	 and	 the	 diversity	 of	 the	 CSR	 policies	 implemented	 by	 businesses	

matched	 by	 a	 sufficient	 level	 of	 comparability	 to	 meet	 the	 needs	 of	 investors	 and	 other	

stakeholders	as	well	as	the	need	to	provide	consumers	with	easy	access	to	information	on	the	

impact	of	businesses	on	society”134.	

As	 regards	 the	 subjects	 of	 the	Directive,	 it	 is	 stated	 that	 “the	obligation	to	disclose	a	non-

financial	 statement	 should	apply	only	 to	 those	 large	undertakings	which	are	public-interest	

entities	and	to	those	public-interest	entities	which	are	parent	undertakings	of	a	large	group,	in	

each	case	having	an	average	number	of	employees	in	excess	of	500,	in	the	case	of	a	group	on	a	

consolidated	basis”135.	 Large	 companies	 are	 defined	 as	 companies	 that	 have	 a	 number	 of	

employees	equal	to	or	greater	than	500	individuals,	a	balance	sheet	of	at	least	20,000,000	

euros	 or	 an	 annual	 turnover	 of	 at	 least	 40,000,000	 euros;	 while	 public	 companies	 are	

considered	to	be	listed	companies,	credit	institutions,	insurance	companies	and	other	types	
																																																								
134	DIRECTIVE	2014/95/EU	OF	THE	EUROPEAN	PARLIAMENT	AND	OF	THE	COUNCIL	of	22	October	2014	
amending	Directive	2013/34/EU	as	regards	disclosure	of	non-financial	and	diversity	information	by	certain	
large	undertakings	and	groups,	part	3.	
135	DIRECTIVE	2014/95/EU	OF	THE	EUROPEAN	PARLIAMENT	AND	OF	THE	COUNCIL	of	22	October	2014	
amending	Directive	2013/34/EU	as	regards	disclosure	of	non-financial	and	diversity	information	by	certain	
large	undertakings	and	groups,	part	14.	



	 71	

that	 different	 Member	 States	 have	 provided	 within	 national	 laws.	 These	 companies	 or	

groups	 of	 companies	 are	 free	 to	 include	 the	 non-financial	 statement	 within	 the	

management	 report	 or	 provide	 for	 a	 separate	 report	 provided	 that	 “is	published	together	

with	the	management	report	or	is	made	publicly	available	within	a	reasonable	period	of	time,	

not	 exceeding	 six	months	 after	 the	 balance	 sheet	 date,	 on	 the	undertaking's	website,	 and	 is	

referred	 to	 in	 the	management	 report”136.	 They	 are	 free	 to	 apply	 the	 national,	 European	

Union	 or	 international	 standards	 that	 they	 prefer137.	 The	 directive	 also	 suggests	 some	

standards	 that	 companies	 can	 adopt	 such	 as	 the	 Eco-Management	 and	 Audit	 Scheme		

(EMAS),	 the	 UN	 Global	 Compact,	 the	 OECD	 Guidelines	 for	 Multinational	 Enterprises,	 ISO	

26000	and	the	Global	Reporting	Initiative138.	

With	 regard	 to	 the	 content	 of	 the	 aforementioned	 non-financial	 statement,	 the	 European	

Commission	states	that	companies	must	communicate	“the	impact	of	its	activity,	relating	to,	

as	a	minimum,	 environmental,	 social	and	employee	matters,	 respect	 for	human	 rights,	 anti-

corruption	and	bribery	matters,	including:		

a)	A	brief	description	of	the	undertaking's	business	model;		

b)	 A	 description	 of	 the	 policies	 pursued	 by	 the	 undertaking	 in	 relation	 to	 those	 matters,	

including	due	diligence	processes	implemented;		

c)	The	outcome	of	those	policies;	

d)	 The	 principal	 risks	 related	 to	 those	 matters	 linked	 to	 the	 undertaking's	 operations	

including,	where	 relevant	 and	proportionate,	 its	 business	 relationships,	 products	 or	 services	

which	are	likely	to	cause	adverse	impacts	in	those	areas,	and	how	the	undertaking	manages	

those	risks;		

e)	Non-financial	key	performance	indicators	relevant	to	the	particular	business”139.	

In	the	text,	it	is	possible	to	find	a	detailed	list	of	information	that	should	be	communicated	

externally	 and,	 in	 particular	 “the	 statement	 should	 contain,	 as	 regards	 environmental	

matters,	details	of	the	current	and	foreseeable	impacts	of	the	undertaking's	operations	on	the	
																																																								
136	DIRECTIVE	2014/95/EU	OF	THE	EUROPEAN	PARLIAMENT	AND	OF	THE	COUNCIL	of	22	October	2014	
amending	Directive	2013/34/EU	as	regards	disclosure	of	non-financial	and	diversity	information	by	certain	
large	undertakings	and	groups,	article	1,	paragraph	1.	
137	Ibidem.	
138	DIRECTIVE	2014/95/EU	OF	THE	EUROPEAN	PARLIAMENT	AND	OF	THE	COUNCIL	of	22	October	2014	
amending	Directive	2013/34/EU	as	regards	disclosure	of	non-financial	and	diversity	information	by	certain	
large	undertakings	and	groups,	part	9.	
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environment,	 and,	 as	 appropriate,	 on	 health	 and	 safety,	 the	 use	 of	 renewable	 and/or	 non-

renewable	 energy,	 greenhouse	 gas	 emissions,	water	 use	 and	air	 pollution.	 As	 regards	 social	

and	 employee-related	matters,	 the	 information	 provided	 in	 the	 statement	may	 concern	 the	

actions	 taken	 to	 ensure	gender	 equality,	 implementation	of	 fundamental	 conventions	 of	 the	

International	Labour	Organization,	working	conditions,	social	dialogue,	respect	for	the	right	

of	workers	to	be	informed	and	consulted,	respect	for	trade	union	rights,	health	and	safety	at	

work	 and	 the	 dialogue	 with	 local	 communities,	 and/or	 the	 actions	 taken	 to	 ensure	 the	

protection	 and	 the	 development	 of	 those	 communities.	 With	 regard	 to	 human	 rights,	 anti-

corruption	 and	 bribery,	 the	 non-financial	 statement	 could	 include	 information	 on	 the	

prevention	 of	 human	 rights	 abuses	 and/or	 on	 instruments	 in	 place	 to	 fight	 corruption	 and	

bribery”140.	

Companies	 required	 to	 report	 information	of	 a	non-financial	nature	 are	 asked	 to	 adopt	 a	

“comply	 or	 explain”	 approach,	 which	 is	 also	 confirmed	 within	 the	 directive:	 “Where	 the	

undertaking	 does	 not	 pursue	 policies	 in	 relation	 to	 one	 or	more	 of	 those	matters,	 the	 non-

financial	 statement	 shall	 provide	 a	 clear	 and	 reasoned	 explanation	 for	 not	 doing	 so	 [...].	

Member	States	may	allow	information	relating	to	impending	developments	or	matters	in	the	

course	of	negotiation	to	be	omitted	in	exceptional	cases	where,	in	the	duly	justified	opinion	of	

the	members	 of	 the	 administrative,	 management	 and	 supervisory	 bodies,	 acting	within	 the	

competences	 assigned	 to	 them	 by	 national	 law	 and	 having	 collective	 responsibility	 for	 that	

opinion,	 the	disclosure	of	 such	 information	would	be	seriously	prejudicial	 to	 the	commercial	

position	of	the	undertaking,	provided	that	such	omission	does	not	prevent	a	fair	and	balanced	

understanding	 of	 the	 undertaking's	 development,	 performance,	 position	 and	 impact	 of	 its	

activity”141.	

The	same	provisions	are	defined	with	reference	to	information	relating	to	diversity	as	it	is	

envisaged	that	the	companies	publish	“a	description	of	the	diversity	policy	applied	in	relation	

to	 the	 undertaking's	 administrative,	 management	 and	 supervisory	 bodies	 with	 regard	 to	

aspects	 such	as,	 for	 instance,	age,	gender,	 or	 educational	and	professional	backgrounds,	 the	

objectives	 of	 that	 diversity	 policy,	 how	 it	 has	 been	 implemented	 and	 the	 results	 in	 the	
																																																								
140	DIRECTIVE	2014/95/EU	OF	THE	EUROPEAN	PARLIAMENT	AND	OF	THE	COUNCIL	of	22	October	2014	
amending	Directive	2013/34/EU	as	regards	disclosure	of	non-financial	and	diversity	information	by	certain	
large	undertakings	and	groups,	part	7.	
141	Ibidem.	
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reporting	period.	If	no	such	policy	is	applied,	the	statement	shall	contain	an	explanation	as	to	

why	 this	 is	 the	case”142.	 Furthermore,	 the	 parent	 companies	 of	 a	 large	 group	 that	 employ	

more	than	500	employees	on	a	consolidated	basis	are	required	to	present	a	non-financial	

consolidated	statement.	 In	 this	 sense,	 the	directive	provides	 for	an	exemption	 in	 the	case	

that	the	parent	company	and	its	subsidiaries	are	included	in	the	consolidated	management	

report	or	in	the	separate	report	of	another	company.		

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

																																																								
142	DIRECTIVE	2014/95/EU	OF	THE	EUROPEAN	PARLIAMENT	AND	OF	THE	COUNCIL	of	22	October	2014	
amending	Directive	2013/34/EU	as	regards	disclosure	of	non-financial	and	diversity	information	by	certain	
large	undertakings	and	groups,	article	1,	paragraph	2.	
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CHAPTER	III	

ARE	PRIVATE	INITIATIVES	EFFECTIVE	IN	PROMOTING	LABOUR	STANDARDS?	

	THE	NIKE	CASE	

	

	

As	 already	 stated	 in	 the	 previous	 chapters,	 the	 social	 and	 environmental	 consequences	

caused	by	globalisation	have	brought	to	light	an	unethical	behaviour	of	many	global	brands	

and	 their	 local	 suppliers.	 In	 this	 scenario,	MNEs	 exploit	 developing	 countries	 to	 produce	

low-cost	 goods,	 given	 that	 they	 are	 characterized	 by	 low	 wages	 and	 weak	 social	 and	

environmental	 regulation.	 This	 type	 of	 attitude	 has	 been	 observed	 in	 many	 industries,	

including	the	footwear	industry.	The	products	of	this	sector	are	characterized	by	changing	

dynamics	(clothing	changes	from	season	to	season	and	styles	are	always	evolving)	and	from	

a	short	lifecycle,	which	make	it	difficult	to	maintain	a	profitable	position	in	an	increasingly	

demanding	market.	 	

Over	 the	 past	 decade,	 the	 athletic	 footwear	 industry	 has	 experimented	 an	 exponential	

growth.	 This	 industry	 is	 dominated	 by	 few	 large	 companies,	 including	 Nike,	 which	 has	

become	 the	 largest	 athletic	 footwear	 company	 in	 the	world.	 Its	main	 office	 is	 in	 Oregon,	

U.S.A.	 and	 operates	 on	 a	 global	 scale.	 The	 company	 mission	 is	 to	 bring	 innovation	 and	

inspiration	to	every	athlete	in	the	world	(if	you	have	a	body	you	are	an	athlete).	Nike	is	an	

example	of	a	company	that	 following	a	major	scandal	has	adopted	CSR	policies	with	good	

results	to	adjust	its	behaviour.	

	

	

3.1.	Brief	history	of	Nike	

	

The	 company	 was	 founded	 on	 25	 January	 1964,	 when	 Bill	 Bowerman	 (coach)	 and	 Phil	

Knight	(passionate	middle-distance	runner)	created	the	"Blue	Ribbon	Sports"	(BRS)	brand.	

Blue	 Ribbon	 Sports	was	 initially	 born	 as	 an	 importer	 of	 shoes	 on	 behalf	 of	 the	 Japanese	

Onitsuka	Tiger	(current	ASICS).	Knight	realized	that	most	footwear	companies	in	US	were	

manufacturing	their	shoes	in	high	cost	countries,	so	to	beat	the	competition	he	decided	to	

keep	the	design	and	marketing	in	the	US	and	outsourced	production	to	lower-cost	Japanese	
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producers.	 After	 having	 inaugurated	 its	 first	 retail	 store	 and	 having	 expanded	 sales	 and	

distribution	operations	along	the	east	coast,	BRS	decided	to	end	the	Japanese	collaboration	

to	be	able	to	release	its	own	line	of	footwear	on	the	market	by	changing	its	name	to	"Nike"	

in	1972.	 	

During	the	70's,	due	to	a	combination	of	a	number	of	unexpected	factors,	production	costs	

increased	 in	 Japan	 and	 consequently,	 Nike	 began	 to	 look	 for	 new	 lower	 cost	 producers,	

mainly	located	in	China,	Indonesia	and	Vietnam.	

	

	

3.2.	Nike	Scandals		

	

While	on	the	one	hand	Nike's	strategies	have	allowed	it	to	grow	at	an	impressive	rate,	on	

the	 other,	 a	 series	 of	 complaints	 have	 been	 created.	 In	 fact,	 Nike	 has	 been	 criticized	 for	

having	 moved	 production	 to	 countries	 with	 low	 wages,	 poor	 working	 conditions,	 and	

human	 rights	 problems	 because	 untapped	 markets	 across	 the	 globe	 presented	 several	

benefits.	

	

	

3.2.1	Nike	Sweatshops	

	

Thanks	 to	 the	 surveys	 conducted	 in	 Asia,	 Africa	 and	 South	 America,	 the	 real	 working	

conditions	of	those	who	manufactured	Nike	clothing	and	shoes	were	soon	discovered.	The	

so-called	sweatshops	came	to	light.	The	term	sweatshop	is	used	to	describe	a	place	in	which	

children,	 adults,	 elderly	 and	 pregnant	 women	 worked	 non-stop	 in	 very	 bad	 hygienic	

conditions	and	exposed	to	the	toxic	gases	of	glues	and	solvents.	

Nike,	 in	 fact,	 like	 other	 multinational	 enterprises,	 has	 taken	 advantage	 of	 the	 critical	

economic	 situations	 of	 the	 underdeveloped	 countries	 to	 transfer	 its	 production.	 This	

allowed	Nike	to	pay	low	wages	to	workers,	and	still	it	was	perceived	by	those	workers	as	a	

satisficing	salary	for	many	reasons:	it	was	better	than	the	salary	that	the	workers	of	those	

countries	were	paid;	because	of	the	economy	crisis,	because	of	the	lack	of	protection	laws,	

or	because	they	were	devastated	by	the	war.		
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The	sweatshop	scandal	(which	represented	the	alarm	bell	for	the	company)	came	to	light	in	

1996,	when	some	workers	were	mutilated	during	their	routine	operations	in	a	Nike	facility	

overseas,	 and	were	 later	 fired	 for	 protesting	 about	 it.	 US	 especially,	 acted	 as	 a	 sounding	

board	 for	 this	 incident,	 where	 the	 victims	 were	 invited	 to	 tell	 their	 story	 without	 being	

censored,	 and	 for	 the	 first	 time	 the	western	 public	 opinion	 realized	 that	workers'	 rights	

were	not	always	respected	by	multinational	enterprises	with	 factories	 in	the	third	World.	

The	 non-global	 and	 non-governmental	 associations	 promptly	 activated	 themselves	 by	

protesting	against	the	exploitation	of	workers	by	multinational	companies.	 	

	

	

3.2.2.	Mass	fainting	in	Cambodia’s	garment	factories	

	

A	 survey	 published	 by	The	Observer	 revealed	 that	more	 than	 500	 employees	working	 in	

Cambodian	factories	of	some	of	the	most	well	known	sports	brands,	including	Nike,	suffer	

from	 fainting	 due	 to	 the	 conditions	 in	 which	 they	 were	 forced	 to	 operate.	 In	 the	 Nike	

factory,	28	workers	 fainted	while	 trying	 to	escape	 from	a	 fire.	Lack	of	ventilation	and	the	

use	of	 chemicals	often	 cause	accidents.	The	 textile	 industry	 in	Cambodia	was	valued	at	5	

billion	euros	and	employs	about	600,000	employees,	especially	women.	The	workers	who	

fainted	 worked	 ten	 hours	 a	 day,	 six	 days	 a	 week	 in	 extremely	 hot	 environments	 with	

temperatures	that	often	reached	37	degrees	Celsius143.	Unlike	Vietnam,	where	by	law	it	 is	

not	 possible	 to	 work	 above	 32	 degrees,	 Cambodia	 has	 not	 set	 any	 legal	 limits	 to	

temperatures	 simply	by	 saying	 that	 if	 it	 is	 too	hot	 the	employer	must	provide	 fans	or	air	

conditioners.	

	

	

3.2.3.	Pakistan	and	soccer	balls	

	

Nike	has	been	repeatedly	accused	of	using	child	labour	in	the	production	of	its	soccer	balls	

in	Pakistan.	Nike	had	fallen	into	disgrace	following	a	photo	that	had	been	published	around	

																																																								
143	McVeigh	K.	(2017).	Cambodian	female	workers	in	Nike,	Asics	and	Puma	factories	suffer	mass	fainting.	The	
Observer.	Retrieved	from	https://www.theguardian.com/observer	
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the	 world.	 The	 image,	 contained	 in	 a	 report	 by	 Marie	 Dorigny	 for	 Life,	 depicted	 a	 child	

sewing	parts	of	a	balloon	with	the	Nike	logo.	According	to	the	report,	the	children	worked	6	

days	a	week,	12	hours	a	day,	getting	paid	under	minimum	wage.		

	

	

3.3.	Nike	responsibility	and	corrective	action		

	

Since	1999,	Nike	has	begun	to	acknowledge	its	own	misconduct	and	to	take	the	necessary	

measures,	culminating	in	2005	with	the	announcement	of	a	new	policy	of	transparency	and	

social	 responsibility.	 The	 several	 scandals	 caused	 a	 significant	 loss	 of	 image	 for	 the	

company	 and	 there	were	many	 consequences,	 for	 example	 the	 loss	 of	 ethical	 investment	

funds	 as	 the	 Ethical	 banking	 decided	 to	 exclude	 the	 company	 from	 their	 investment	

portfolio,	 since	 it	 was	 not	 possible	 to	 verify	 through	 the	 independent	 investigations	 the	

respect	for	human	rights	in	factories.	

At	the	beginning	of	the	scandal,	Nike	took	a	defensive	position	when	confronted	with	these	

charges:	Nike	felt	no	responsibility,	as	these	workers	were	not	its	employees.	

Moving	from	the	initial	defensive	position	due	to	the	scandal,	to	a	proactive	position,	Nike	

subsequently	decided	 to	adhere	 to	 the	CERES	 (Coalition	 for	Environmentally	Responsible	

Economies)	principles.	CERES	 is	 a	non-profit	 association	whose	purpose	 is	defined	as	 “to	

mobilize	investor	and	business	leadership	to	build	a	thriving,	sustainable	global	economy”144	

and	 began	 to	 invest	 more	 and	more	 capital	 in	 monitoring	 the	 working	 conditions	 of	 its	

plants	in	the	Third	World.	 	

The	ten	most	important	CERES	principles	are:		

• The	protection	of	the	biosphere;		

• The	sustainable	use	of	natural	resources;		

• The	reduction	and	disposal	of	wastes;		

• Energy	conservation;		

• Risks	reduction;		

• Safe	products	and	services;	

																																																								
144	Retrieved	from	https://www.ceres.org/	



	 78	

• Environmental	restoration;	

• Informing	the	public;	

• Management	commitment;	

• Audits	and	reports145.	 	

Regarding	the	safe	products	and	services	principle,	Nike	was	asked	to	ensure	products	to	be	

not	 only	 safe	 for	 the	 end	 consumers,	 but	 also	 for	 those	 who	 produce	 them,	 leading	 the	

company	to	eliminate	PVC	and	others	toxic	substances	from	their	clothing	and	footwear.	

With	regard	to	the	obligation	of	informing	the	public,	according	to	the	CERES	principles,	the	

company	is	required	to	promptly	provide	a	report	of	all	the	aspects	of	business	operations	

that	could	constitute	a	threat	to	the	environment,	health	or	safety	of	the	community.	To	this	

end,	Nike	 published	 the	 reports	 of	 the	 auditors	 about	 the	 conditions	 of	 the	 factories	 and	

recalled	from	the	market	the	products	that	could	constitute	a	health	risk.	In	2005	it	was	the	

first	multinational	enterprise	to	publish	a	complete	list	of	the	production	plants	suppliers,	

and	also	to	publish	a	CSR	report.		

The	 commitment	 of	 the	 company	 and	 the	 results	 obtained	 have	 been	 recognized	 and	

rewarded	 by	 numerous	 groups.	 For	 example,	 the	American	magazine	Fortune	 has	 placed	

Nike	 in	 first	place	 in	 its	annual	ranking	of	 the	most	admired	companies	 in	America,	while	

the	Far	Eastern	Economic	Review	 has	 included	 it	 in	 the	 top	 ten	 of	 the	 best	multinational	

companies	 in	 Asia	 for	 corporate	 leadership	 and	 issue-specific	 leadership.	 Among	 other	

things,	 Nike	 was	 listed	 as	 one	 of	 226	 companies	 that	 have	 been	 recognized	 for	 their	

sustainability	efforts	in	the	Down	Jones	Sustainability	Index	(DJSI).		

Beyond	the	CERES	principles,	Nike	recently	committed	to	improving	its	energy	efficiency	by	

certifying	all	of	its	new	buildings	in	Oregon	with	the	Earth	Advantage	certification,	and	was	

thus	 able	 to	 save	 more	 than	 two	 million	 kilowatt-hours.	 This	 results	 in	 one	 hundred	

thousand	dollars	savings	for	the	company.	In	the	future,	Nike	plans	to	continue	its	efforts	to	

reduce	the	PVC	in	its	products	and	the	emissions	of	its	factories	around	the	world,	adopting	

an	 eco-sustainable	management	 system	 in	 each	 plant.	 It	 has	 also	 launched	 the	 "Reuse	 a	

shoe"	program,	which	has	recycled	13	million	shoes	to	date.		

Certainly	the	biggest	challenge	for	this	company	remains	the	control	of	working	conditions	
																																																								
145	Smith	III,	J.	A.	(1993).	The	CERES	principles:	A	voluntary	code	for	corporate	environmental	responsibility.	
Yale	J.	Int'l	L.,	18,	307.	
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in	 overseas	 plants	 where	 the	 suppliers	 operate.	 Since	 in	 the	 past	 the	 company	 was	

condemned	by	public	opinion	for	tolerating	unacceptable	practices	in	these	establishments.	

Its	biggest	goal	today	is	to	eliminate	these	abuses.	For	this	reason,	Nike	formulated	its	Code	

of	 Conduct146	that	 was	 adjusted	 over	 time,	 as	 a	 result	 of	 its	monitoring	 experiences	 and	

external	critics.	All	suppliers	have	to	sign	this	Code	of	Conduct	and	are	expected	to	comply	

with	minimum	labour,	environmental,	health	and	safety	standards.		

This	code	refers	to	the	business	practices	of	the	partners	to	respect	the	labour	rights	of	all	

employees,	to	minimize	their	environmental	impact,	to	guarantee	a	healthy	and	safe	work	

environment	 and	 to	 promote	 the	 health	 and	 well	 being	 of	 all	 workers.	 The	 company	

commits	 to	 make	 the	 work	 environment	 free	 from	 any	 form	 of	 discrimination	 and	

harassment,	 including	for	this	purpose	codes	and	regulations	that	ban	such	practices,	and	

ensuring	 that	workers	 have	 an	 efficient	 complaint	 system	 at	 their	 disposal.	Workers	 are	

also	reminded	to	treat	their	colleagues	in	an	adult	and	professional	manner,	with	respect	to	

the	different	 job	specializations	that	characterize	the	workforce	of	each	establishment.	All	

employees	 are	held	 responsible	 for	 creating	 and	maintaining	 a	work	environment	 that	 is	

free	 of	 abuse.	 In	 addition,	 Nike	 is	 committed	 to	 ensuring	 that	 the	 work	 environment	 is	

healthy	and	safe,	and	to	conducting	an	eco-sustainable	policy	in	line	with	its	environmental	

responsibility.	The	minimum	standards	of	the	company	are	defined	as	being	in	compliance	

with	 all	 laws	 and	 codes	 concerning	 the	 environment,	 health	 and	 safety.	 Nike	 is	 also	

committed	 to	 minimizing	 its	 environmental	 impact	 thanks	 to	 socially	 responsible	 and	

scientifically	proven	methods.	

Attention	 is	 then	 called	 to	 agents,	 consultants,	 distributors,	 representatives,	 lawyers,	

suppliers,	etc.	who	are	required	to	observe	the	same	standards	respected	by	the	company	

as	employees	who	conduct	business	with	or	for	Nike	and	are,	therefore,	represented	from	a	

reputational	point	of	view.	It	is	also	forbidden	for	all	employees	to	perform,	even	indirectly	

through	third	parties,	actions	prohibited	by	the	company	policy.	Before	hiring	a	significant	

business	 partner,	 the	 company	 undertakes	 to	 adequately	 consider	 their	 integrity	 and	

inform	 them	of	 their	 ethical	 expectations.	 For	 all	 other	 social	 responsibility	 practices	 the	

company	 is	 oriented	 towards	 respecting	 not	 only	 the	 legal	 provisions,	 but	 also	 what	 is	

																																																								
146	Retrieved	from	https://purpose.nike.com/code-of-conduct	
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expected	of	a	market	leader.	

The	company's	commitments	are	also	summarized	in	the	Sustainable	Business	Report147.	In	

this	document,	Nike	explicitly	states	its	commitment	to	reducing	CO2	emissions	to	support	

the	global	carbon	budget	(i.e.	the	maximum	level	of	global	emissions	that	would	not	cause	

an	 increase	 in	 temperature	 above	 2°C)	 adopted	 in	 2015	 from	 195	 countries	 during	 the	

United	 Nations	 Climate	 Change	 Conference	 (COP21).	 The	 company	 has	 also	 explained	

various	objectives	to	be	achieved	by	2020:	

• Products:	 to	deliver	products	 that	have	excellent	performance,	but	at	 the	same	 time	a	

minimum	 environmental	 impact	 through	 a	 new	 method	 of	 product	 evaluation	 that	

includes	environmental	performance.	

• Materials:	to	increase	the	use	of	eco-sustainable	materials	in	the	footwear	and	clothing	

sector	 through	 the	 use	 of	 100%	eco-sustainable	 cotton	 (licensed	 to	 the	Better	 Cotton	

Standard	System	for	recycled	cotton)	for	the	end	of	the	year	2020;	

• Carbon	 and	 energy:	 to	 achieve	 100%	 renewable	 energy	 consumption	 in	 all	 plants	

owned	by	the	company	or	in	which	the	company	operates	within	FY	2025,	by	reducing	

energy	in	general	and	CO2	by	25%	per	unit	in	key	operations	and	35%	per	kilo	of	CO2	in	

the	dyeing	and	finishing	of	products;	

• Waste:	to	replace	the	storage	of	waste	from	the	footwear	sector	in	landfills	with	the	use	

of	 an	 incinerator,	 continuing	 to	 reduce	 waste	 in	 a	 general	 manner	 through	 a	 5%	

reduction	in	core	operations;	 	

• Water:	 to	 innovate	 and	 adopt	 new	 approaches	 to	 reduce	 water	 consumption	 in	 the	

production	 chain	 with	 a	 20%	 reduction	 in	 water	 consumption	 in	 dyes	 per	 unit	 of	

product;	

• Chemicals:	to	adopt	the	program	called	Zero	Discharge	of	Hazardous	Chemicals	(ZDHC).	

This	program	intends	to	guide	the	industries	that	operate	in	the	leather	goods,	footwear	

and	 textile	 sectors	 in	 eliminating	 chemical	 hazard,	 that	 is	 the	 type	 of	 substances	 that	

represent	 a	 danger	 for	 human	 beings,	 animals	 and	 the	 environment,	 and	 that	 are	

present	at	any	stage	of	the	product's	life,	from	production	to	disposal.	

	

																																																								
147	Retrieved	from	https://purpose.nike.com/reports	
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In	addition,	the	company	claims	to	strongly	believe	that	transparency	is	essential	in	order	

to	 improve	 work	 practices	 throughout	 the	 industry.	 As	 proof	 of	 this,	 Nike	 was	 the	 first	

company	to	publish	(more	than	ten	years	ago)	a	list	accessible	to	anyone	of	its	suppliers	all	

over	 the	world.	 Such	 transparency	would	 represent	 an	 advantage	 for	 all	 stakeholders;	 in	

fact	 the	 supplier	 map	 identifies	 the	 global	 footprint	 of	 the	 company	 and	 represents	 a	

responsibility	taking	in	reference	to	the	resources	chosen.	The	company	measures	supplier	

performance	 through	 an	 SMSI	 index	 (Sustainable	 Manufacturing	 Sourcing	 Index)	 that	

considers	work	and	environmental	standards	of	equal	importance	compared	to	traditional	

quality,	cost	and	distribution	standards	and	according	to	this	index	the	best	performances	

are	indicated	as	belonging	to	the	range	bronze.	Since	the	introduction	of	the	index	in	2012,	

there	has	been	a	clear	improvement	in	supplier	performance.	Also	from	the	point	of	view	of	

respect	for	work,	the	company	set	a	series	of	objectives	to	be	achieved	by	2020:	

• Production:	 to	 obtain	 supplies	 only	 from	 factories	 that	 fully	 respect	 the	 sustainability	

criteria	set	by	the	company	through	an	improvement	of	the	plants	according	to	the	SMI	

index	 so	 that	 all	 reach	 the	 "bronze"	 status.	 Furthermore,	 the	 company	 undertakes	 to	

improve	 the	 corporate	 culture	 regarding	 health	 and	 safety	 and	 eliminate	 excessive	

overtime.	

• Work:	 to	 ensure	 that	 workers	 receive	 benefits	 and	 bonuses	 following	 factory	

productivity	 improvements	 and	 establish	 a	 partnership	 that	 supports	 the	 needs	 of	

workers	both	inside	and	outside	the	factories.	

The	company	report	concludes	with	a	section	dedicated	to	illustrating	and	commenting	on	

the	audit	activity	carried	out	 in	 its	own	plants	and	those	of	suppliers,	explaining	 in	detail	

the	 bodies	 that	 deal	 with	 the	 controls	 and	 the	 criteria	 according	 to	 which	 the	

establishments	are	classified	following	the	data	obtained	during	monitoring.	The	results	in	

general	continue	to	improve	from	year	to	year,	as	the	company	chooses	its	suppliers	more	

accurately.		

In	FY	2015,	654	audit	operations	were	conducted	and	they	revealed	a	decrease	 in	abuses	

compared	to	previous	years,	persistent	abuses	continue	to	follow	a	similar	pattern	mainly	

comprising	low	wages	or	work	overload.	In	detail,	the	types	of	abuses	detected	during	the	

audits	are	shown	in	the	following	table:	
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Violations	 Fiscal	year	2014	 Fiscal	year	2014	

Child	labour	 <1%	 <1%	

Freedom	of	association	and	

collective	bargaining	
0%	 <1%	

Oppressions	 2%	 2%	

Hiring	discrimination		 2%	 1%	

Mandatory	over	time	 53%	 56%	

Salary	 35%	 27%	

Others	 9%	 12%	

	

Since	 56%	 of	 the	 abuses	 concern	 the	 time	 section,	 excessive	 overtime	 seems	 to	 be	 the	

biggest	 problem.	 Nike,	 in	 this	 regard,	 has	 committed	 to	 prefer	 suppliers	 who	 have	

eliminated	 mandatory	 overtime.	 In	 2015,	 in	 96%	 of	 the	 establishments	 there	 were	 no	

mandatory	and/or	excessive	overtime	situations,	as	communicated	in	the	Code	of	Conduct.	

Taking	state	intervention	into	consideration,	several	senators	and	representatives	began	to	

take	 action	 and	 suggest	 legislative	 solutions.	 For	 instance,	 President	 Clinton	 convinced	 a	

presidential	 task	 force	 to	 study	 the	 issue,	 by	 calling	 leaders	 from	 apparel	 and	 footwear	

industries,	 known	 as	 Apparel	 Industry	 Partnership	 (AIP).	 Then,	 the	 AIP	 created	 the	 Fair	

Labour	Association	(FLA),	an	oversight	organisation	with	the	task	of	monitoring	the	various	

company	factories.	 	Nike's	compliance	program	is	accredited	by	FLA.	This	 is	an	important	

result,	 given	 that	 the	 accreditation	 by	 the	 Fair	 Labour	 Association	 is	 the	most	 advanced	

recognition	of	a	company's	labour	compliance	program.	

Nike	 and	 various	 independent	 organizations	 (including	 FLA,	 ILO,	 etc.)	 conduct	 audits	 to	

verify	compliance	with	international	standards	by	the	company's	suppliers.	The	auditors	of	

Nike	 check	 that	 the	 suppliers	 comply	 with	 the	 code	 of	 business	 conduct,	 while	 the	

independent	auditors	conduct	 the	checks	according	 to	 the	criteria	of	 the	 industrial	sector	

Table	3.1.:	Types	of	violations	detected	in	establishments	that	do	not	follow	the	Code	of	Conduct.	
Source:	Nike’s	sustainable	business	report	FY	2014-2015.	
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and/or	of	their	own	organization.	In	FY14	and	15,	more	than	1,300	audits	were	conducted,	

96%	of	which	by	Nike	and	4%	by	independent	auditors	(details	in	the	table).	

	

	

	 Fiscal	year	2014	 Fiscal	year	2015	

Nike,	Inc.	 654	 615	

FLA	(Fair	Labour	

Association)		
0	 14	

Better	Work		 31	 25	

Total	 685	 654	

	

	

	

	

The	 objectives	 for	 the	 future	 are	 oriented	 towards	 increasing	 benefits	 for	 workers,	

improving	 the	 health	 and	 safety	 system	 and	 improving	 sustainability	 with	 regard	 to	

company	performance	by	introducing	criteria	for	judging	the	performance	of	products	that	

incorporate	 the	environmental	 impact.	The	number	of	 suppliers	positioned	 in	 the	bronze	

zone	according	to	the	SMSI	index	has	generally	increased	over	the	years:	in	2011	they	were	

50%,	 in	2012	70%,	 in	2013	68%,	 in	2014	75%,	 in	2015	the	 '86%,	 this	positive	 trend	can	

certainly	be	considered	proof	of	the	company's	commitment	to	achieving	its	goals	regarding	

CSR.	To	ensure	the	safety	of	the	working	environment,	Nike	has	decided	to	align	its	efforts	

with	global	efforts	to	develop	common	standards,	tools	to	make	measurements	easier	and	

more	immediate	access	to	Nike	experts.	

It	then	undertook	to	adopt	a	Lean	Manufacturing	approach	in	the	suppliers'	factories,	that	is	

a	 lean	 production	 that	 aims	 to	 minimize	 waste	 and	 even	 eliminate	 them,	 which	 is	 an	

essential	 requirement	 for	 the	 company	 to	 be	 included	 in	 the	 “bronze”	 area	 of	 the	 index	

SMSI.	 To	 ensure	 fair	 production,	 the	 company	 continues	 to	 search	 for	 new	 production	

models	that	can	improve	the	approach	to	workers,	their	abilities	and	their	living	conditions.	

The	pilot	production	models	are	usually	tested	in	Chinese	and	Indonesian	factories	and	the	

Table	3.2.:	Audit	controls	in	Nike’s	factories.	
Source:	Nike’s	sustainable	business	report	FY	2014-2015.	
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improvements	 that	 the	 various	 programs	 bring	 to	 the	 work	 routine	 are	 gradually	

documented.	 Nike	 then	 promoted	 other	 initiatives	 focused	 on	 communication	 and	 on	

promoting	relations	between	managers	and	workers.	

From	the	point	of	view	of	discrimination,	Nike	is	constantly	seeking	to	expand	its	consumer	

base,	 consequently	 its	workforce	 tries	 to	 reflect	 the	diversity	of	 consumers	served	by	 the	

company	and	the	communities	in	which	it	lives	and	works.	In	recent	years	Nike	has	merged	

the	 "Diversity	 and	 Inclusion	 team"	 division	 into	 the	 Human	 Resources	 department,	

managing	 to	 amplify	 the	 effects	 of	 integration	 and	 inclusion	 of	 diversity	 in	 their	 talent	

strategy.	 In	2014-2015,	 the	percentage	of	non-white	Nike	employees	 in	 the	United	States	

grew	above	50%,	just	as	the	diversity	of	ethnic	groups	also	increased	in	management	by	5%	

between	2012	and	2015.	In	this	period	the	company	he	also	encouraged	the	recruitment	of	

female	managers,	taking	on	more	than	800.	

	

	

	 Employees	 Managers	

Women	 48%	 41%	

Men	 52%	 59%	

	

In	addition	to	this,	the	company	is	also	committed	to	health	and	well-being.	Since	the	brand	

is	connected	to	sport	and	fitness,	the	company	strongly	encourages	its	employees	to	have	a	

healthy	 and	 active	 lifestyle	 to	 promote	 the	 best	 possible	 working	 environment.	 For	

example,	 employees	 in	 Portland	 rather	 than	 Amsterdam	 or	 Shanghai	 recognize	 the	 best	

physical	and	environmental	impact	of	going	to	work	by	using	a	bike	rather	than	a	car,	so	the	

"Global	 Environmental	 Health	 &	 Safety"	 business	 group	 started	 to	 launch	 a	 series	 of	

initiatives	aimed	at	 increasing	bike	safety,	starting	with	encouraging	 its	employees	 to	use	

the	high	visibility	jackets	produced	by	the	company	itself.		

Table	3.3.:	Employment	based	on	gender	
Source:	Nike’s	sustainable	business	report	FY	2014-2015	
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In	the	analysis	of	this	case	study,	many	of	the	evidences	reported	in	the	work	of	Fiaschi	et	

al.	emerged	that	the	trend	of	adoption	of	CSR	policies	has	been	strongly	positive	in	recent	

years	and	has	been	adopted	following	the	media	exposure	of	violations	of	Human	Rights	by	

the	company,	which	according	to	the	researchers	explains	the	paradox	of	the	positive	CSR	

coefficient	in	relation	to	the	variable	depending	on	ABUSE.	Although	it	is	difficult	to	analyse	

whether	even	for	Nike	there	was	a	switch	in	the	trend	between	direct	/	indirect	abuse,	we	

can	affirm	the	positive	evidence	of	the	learning	effect,	which	allowed	Nike	to	evolve	from	a	

strictly	defensive	strategy	following	the	scandals	to	an	effective	inclusion	of	CSR	in	the	core	

business	 of	 the	 company,	 thanks	 to	 a	 vision	 oriented	 to	 the	 creation	 of	 a	 competitive	

advantage	and	not	to	a	simple	cost	due.	Certainly,	we	can	state	that	the	changes	launched	by	

the	company	have	helped	to	repair	and	initiate	a	new	image	of	Nike.	

	

	

3.3.1.	A	case	study	of	Nike	suppliers:	approaches	 to	 improve	working	conditions	 in	

the	global	value	chain	

	

In	 addition	 to	 the	 initiatives	 just	 mentioned,	 Nike	 has	 also	 acted	 directly	 towards	 its	

suppliers.	So	considering	the	suppliers,	we	can	see	divergent	outcomes	in	the	promotion	of	

workers’	 rights	 and	 labour	 standards	 in	 today’s	 global	 value	 chain.	 By	 analysing	 two	

factories	 suppliers	 of	 Nike,	 it	 is	 possible	 to	 explore	 why	 there	 are	 mixed	 results	 among	

supply	chain	 factories.	The	main	question	 to	address	 is:	why	are	 there	differences	among	

working	 conditions	 and	 labour	 standards	 among	 suppliers	 that	 work	 for	 Nike?	 This	

paragraph	 addresses	 this	 question	 and	 explores	 the	 potential	 and	 limitations	 of	 such	

approach.	

If	 we	 analyse	 the	 two	 factories	 only	 on	 the	 surface,	 we	 immediately	 notice	 many	

similarities:		

- They	are	located	in	Mexico;		

- They	work	in	the	apparel	industry;	

- They	produce	more	or	less	the	same	products;		

- They	are	subject	to	the	same	Code	of	Conduct.	
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However,	 analysing	 the	 case	deeper	we	can	see	 some	significant	differences	 in	 the	actual	

workplace	conditions	and	labour	standards.		

This	case	study	is	based	on	field	research	conducted	in	2005	by	Richard	M.	Locke,	a	political	

scientist	 who	 is	 currently	 provost	 of	 Brown	 University.	 He	 conducted	 more	 than	 90	

interviews	 with	 factory	 owners,	 workers,	 NGOs	 representatives,	 union	 leaders	 and	 Nike	

managers	in	Mexico	and	United	States.	From	now	on,	the	factories	will	be	called	Plant	A	and	

Plant	B.		

	

	

	 PLANT	A	 PLANT	B	

Country	location	 Mexico	 Mexico	

Legal	minimum	wage	 US$	5.15/day	 US$	5.15/day	

Structure	 Part	of	a	vertical	group	 Part	of	a	vertical	group	

Product	type	 T-shirts	 T-shirts	

Defect	rate	 1%	 0.6%	

Turnover	rates	 8%-10%	 10%	

System	of	promotion	 Informal,	based	on	skills	 Informal,	based	on	skills	

Union	
Mexican	workers	

Confederation	(CTM)	

Mexican	workers	

Confederation	(CTM)	

	

The	table	3.4	depicts	the	similarities	between	the	two	Plants.	In	specific,	Plant	A	is	located	

in	the	Estado	de	Mexico,	while	Plant	B	is	located	in	a	western	Mexican	state.	Considering	the	

structure,	both	Plants	are	part	of	vertically	integrated	groups.	They	manufacture	the	same	

product	type	for	Nike	(T-shirts).	Ultimately,	both	Plant	A	and	B	set	the	same	legal	minimum	

Table	3.4.:	Similarities	bewteen	Plants.		
Source:	Locke,	R.	M.	(2013).	The	promise	and	limits	of	private	power:	Promoting	labor	standards	in	a	global	economy.	
Cambridge	University	Press.	
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wage	 (US$	 5.15/day),	 had	 the	 same	 turnover	 rates	 per	 year,	 and	 the	 same	 system	 of	

promotion	based	on	skills.	The	labour	force	of	both	plants	is	part	of	a	union.		

By	 comparing	 wages,	 employee	 satisfaction,	 work	 hours	 and	 over	 time,	 and	 worker	

representation	at	the	plant,	we	will	see	how	labour	conditions	are	extremely	different.		

In	Plant	A	workers	are	paid	a	higher	wage	than	workers	in	Plant	B.	These	differences	in	the	

average	wages	is	not	linked	to	the	local	wage	rates,	since	both	plants	are	located	in	Mexico,	

and	 thus	 respect	 the	minimum	wage	 laws.	 The	 differences	 are	 due	 to	 dissimilar	 policies	

used	 to	 calculate	 worker	 wages.	 Even	 though	 workers	 are	 paid	 weekly,	 the	 plant-level	

policies	 are	 different	 because	 of	 the	 productivity	 level:	 Plant	 A	 productivity	 level	 is	

calculated	by	cell,	while	Plant	B	productivity	is	determined	on	the	individual	performance.	

Thus,	Plant	B	salaries	are	the	result	of	a	 fixed	salary,	productivity	bonuses	and	premiums	

for	seniority.		

Concerning	 employee	 satisfaction,	 Plant	 A	 and	 B	 have	 two	 different	 approaches	 to	 job	

design.	 Employees	 of	 Plant	 A	 worked	 in	 teams,	 were	 subject	 to	 job	 rotation	 and	 were	

responsible	for	the	maintenance	of	the	equipment.	In	contrast	in	Plant	B,	workers	are	highly	

specialized	 and	 perform	 routine	 operations,	 hence	 performing	 the	 same	 task	 over	 the	

course	of	the	day.	This	result	is	consistent;	workers	in	Plant	B	receive	productivity	bonuses	

and	consequently	job	rotation	could	undermine	these	bonuses.		

Also	work	hours	and	over	time	presented	differences	between	the	two	Plants.	Workers	at	

Plant	A	work	 forty-eight	hours	per	week,	with	voluntary	application	 to	work	extra	hours	

and	earn	extra	wages.	Instead,	at	Plant	B	overtime	was	not	voluntary,	but	it	was	the	norm.		

As	 already	 said,	workers	 are	both	unionized	 and	 affiliated	with	 the	main	Mexican	 labour	

union.	Both	in	Plant	A	and	B,	HR	plant	managers	meet	with	the	union	representatives	more	

or	less	every	week.	The	difference	lies	in	the	type	of	relationship	established.	At	Plant	A	was	

collaborative	while	at	Plant	B	it	was	more	formal.	Table	3.5	summarizes	these	differences.		

	

	

	 PLANT	A	 PLANT	B	

Average	weekly	wage	 US$	86/week	 US$	67.80/week	

Team	work	 Yes	 No	
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Job	description	 Multitasks	 Single	task	

Job	rotation	 Yes	 No	

Overtime	 Voluntary	and	within	limits	 Mandatory	and	over	limit	

	
Table	3.5.:	Workplace	differences	between	Plants.		
Source:	 Locke,	 R.	M.	 (2013).	The	promise	and	 limits	of	private	power:	Promoting	 labor	 standards	 in	a	global	
economy.	Cambridge	University	Press.	 	
	

	

The	aim	of	this	comparison	is	not	to	depict	Plant	A	as	good	and	Plant	B	as	bad,	but	rather	to	

illustrate	the	differences	in	working	conditions	that	exist	between	the	two	Plants.		

This	 analysis	 is	 necessary	 to	 explain	 the	 two	 different	 relationships	 that	 have	 been	

established	between	Nike	and	the	two	Plants.	Plant	A,	was	characterized	by	a	collaborative	

and	open	 relationship	between	plant	managers	and	Nike’s	 local	 staff.	 Indeed,	Nike’s	 local	

staff	and	plant	managers	often	went	out	to	dinner	or	spent	the	evening	together.	This	type	

of	relationship	has	led	to	creating	trust	and	greater	transparency	between	Nike	and	Plant	A	

management.	The	relation	was	not	simply	based	on	an	exchange	of	information	o	advices,	

but	Nike	offered	a	lot	of	moral	support	to	Plant	A.	On	the	contrary,	the	relationship	between	

Nike	and	Plant	B	was	more	distant	and	formal.	Most	of	the	communication	was	via	email	or	

phone	calls,	so	there	was	no	face-to-face	communication	and	direct	contact.	

This	 case	 study	 demonstrates	 how	 Nike	 has	 succeeded	 in	 developing	 a	 great	 trust	

relationship	with	one	of	 its	 suppliers,	 emphasizing	not	only	 the	working	 relationship	but	

also	 the	human	 relationship.	A	 frequent	 communication	 and	 great	 trust	 helped	 to	have	 a	

positive	impact	on	working	conditions	and	labour	standards	at	the	plant.	Even	though	this	

process	takes	time	and	investment,	it	generates	benefits	for	everyone	involved	in	the	chain.	

This	 means	 that,	 a	 more	 collaborative	 relationship	 between	 buyers	 and	 suppliers	 is	

possible,	and	could	bring	higher	rewards	and	fewer	risks	to	both	companies	and	workers.		

The	relationship	between	a	purchaser	(in	this	case	Nike)	and	the	suppliers	might	be	defined	

as	employment	with	an	independent	contract148.	In	the	relationship	between	the	purchaser	

																																																								
148	Leader,	S.	L.,	&	Yilmaz	Vastardis,	A.	(2018).	Improving	Paths	to	Business	Accountability	for	Human	Rights	
Abuses:	A	Legal	Guide,	Univeristy	of	Sussex.	
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and	 the	 supplier	 there	 are	 a	 number	 of	 indicators	 that	 signify	 supervision	 and	

accountability.	 The	 first	 indicator	 refers	 to	 the	 intensity	 of	 control	 exercised	 by	 the	

purchaser	 on	 the	 supplier.	 Control	may	 not	 cover	 all	 aspects	 of	 the	 business,	 but	 it	may	

cover	the	respect	for	human	and	labour	rights	in	the	supplier’s	workplace.	Other	indicators	

of	control	include	the	economic	dependency	of	the	supplier	on	the	purchaser,	its	autonomy	

in	 taking	decisions	on	 labour	standards,	and	 the	supplier	 integration	 into	 the	purchaser’s	

overall	organizational	structure149.		

These	factors	indicate	that	in	the	relationship	between	the	purchaser	and	the	supplier,	the	

former	must	pay	attention	not	only	to	what	the	latter	produces	but	also	how	it	produces	it.	

	

	

3.4	The	benefits	and	limitations	of	private	initiatives	

	

From	 the	 case	 study	on	 suppliers	we	can	 see	both	 the	benefits	 and	 the	 limitations	of	 the	

different	 private	 initiatives	 indented	 to	 guide	 the	 MNE’s	 behaviour	 towards	 the	

improvement	 of	working	 conditions	 and	 the	promotion	of	 labour	 standards	 in	 the	 global	

arena.	Although	some	suppliers	(as	Plant	A)	supported	corporate	compliance	programs	on	

labour	rights,	others	(as	Plant	B)	have	shown	no	interest	in	this	direction,	indeed	in	some	

cases	 working	 conditions	 were	 even	 deteriorated.	 The	 initiatives	 of	 international	

organisations,	 as	 ILO	 and	 UN,	 have	 found	 a	 new	 order	 capable	 of	 responding	 to	 the	

challenges	 that	 the	 global	 economy	 launches,	 finding	 space	 for	 sustainable	 development	

and	 human	 rights	 by	 reconciling	 the	 sphere	 of	 the	 global	 economy	 and	 social	 rights.	

However,	 there	 are	 no	 rules	 that	 internationally	 impose	 obligations	 on	 companies	

regarding	protection	of	human	rights	and	that,	consequently,	entail	a	direct	responsibility	

for	them	for	any	violations.	The	instruments	prepared	at	an	international	level	in	terms	of	

corporate	social	responsibility	that	could	effectively	contribute	to	the	effective	regulation	of	

multinational	companies,	all	belong	to	soft	 law,	 that	 is	 to	say	they	are	not	 legally	binding.	

Among	 the	 various	 criticisms	 to	 private	 compliance	 programs,	many	 scholars	 argue	 that	

they	 are	 design	 to	 prevent	 damage	 to	 their	 reputations	 rather	 than	 to	 protect	 worker’s	

																																																								
149	Ibidem.	
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rights	in	the	chain.	This	in	turn	means	that,	private	compliance	is	not	a	sufficient	instrument	

for	 regulation	 of	 labour	 standards	 and	 that	 therefore	 must	 be	 replaced	 by	 the	 State	

regulation?	 	 Actually	 recent	 research	 has	 suggested	 that	 any	 approach	 that	 relies	

exclusively	either	on	the	will	of	states	or	on	private	voluntary	initiatives	for	the	imposition	

of	obligations	on	multinational	companies	cannot	function	effectively,	but	rather	a	weighted	

combination	of	private	and	public	regulation	could	be	the	best	solution.		

This	 does	 not	 mean	 that	 private	 initiatives	 have	 no	 influence	 on	 improving	 labour	

standards	and	rights,	as	demonstrated	by	the	Nike	case	study.	However,	it	was	about	basic	

improvements	 in	 limited	 areas,	 as	 health	 and	 safety.	 While	 topics	 such	 as	 freedom	 of	

association,	collective	bargaining	and	excessive	working	hours	are	not	really	considered150.	

	

	

3.5	The	role	of	the	States:	the	French	Law	example	

	

These	 arguments	 demonstrate	 how,	 under	 certain	 conditions,	 private	 regulation	 could	

succeed	in	aligning	the	interests	of	multinational	enterprises,	allowing	them	to	purse	their	

objective	while	 improving	working	 conditions	 and	wages	 for	workers.	 However,	 if	 these	

initiatives	 were	 sufficiently	 supported	 by	 the	 intervention	 of	 the	 state,	 remarkable	

improvements	could	be	achieved	in	the	promotion	of	workers’	rights.		

One	 of	 the	 most	 successful	 routes	 has	 been	 and	 remains	 the	 one	 that	 refers	 to	 public	

international	 law,	 in	particular	 to	 the	reflections	raised	by	a	possible	responsibility	of	 the	

states	due	to	the	activities	of	multinational	companies151.		

At	 a	 national	 level,	we	 could	mention	 the	 French	 Law,	 in	 particular	 the	duty	of	vigilance,	

which	represents	an	example	of	combination	between	hard	and	soft	law	tools.	

The	 French	 law	 of	 27	 March	 2017	 does	 not	 consider	 negligible	 both	 the	 work	 of	

international	 organizations	 and	 the	 flourishing	 of	 declarations	 and	 tools	 that	 ensure	 the	

promotion	 of	 social	 and	 environmental	 responsibility	 of	 companies.	 It	 should	 rather	 be	

understood	as	the	incentive	of	the	one	and	the	complement	of	the	other,	proposing	in	fact	
																																																								
150	Locke,	R.	M.	(2013).	The	promise	and	limits	of	private	power:	Promoting	labor	standards	in	a	global	economy.	
Cambridge	University	Press.	 	
151	Bodeau-Livinec	P.	(2017),	La	responsabilité	des	Etats	à	raison	des	activités	des	enterprises	multinationales,	in	
L’entreprise	multinationale	et	le	droit	international,	Pedme,	Paris,	409	ss. 
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an	approach	 that	 could	be	amplified	by	 international	 conventions	and	by	 the	 initiative	of	

the	European	Union.	This	approach	gives	an	important	place	to	the	responsibility	that	the	

companies	 themselves	 claim.	 But	 it	 is	 a	 law,	 hence	 a	 state	 action,	 which	 intends	 to	

demonstrate	that	the	law	do	not	tend	to	unlimited	power.	 	

We	 start	 from	 the	 assumption	 that,	 in	 documents	 and	 declarations	 coming	 from	

international	organizations,	 as	 in	 those	 that	 come	 from	multinational	 companies,	 it	 is	not	

necessary	 to	 rigorously	 define	 the	 boundaries	 of	 supervision.	 General	 frameworks	 are	

sufficient,	such	as,	the	framework	according	to	which	it	is	stated	that	supervision	must	be	

carried	 out	 along	 the	 entire	 value	 chain.	 But,	 the	 introduction	 of	 a	 legal	 obligation	 of	

vigilance	 cannot	 be	 satisfied	 with	 evocative	 images.	 	 For	 its	 part,	 the	 recent	 French	 law	

makes	a	double	choice.		

The	first	fundamental	choice	consists	in	using	private	power	to	regulate	it.	In	other	words,	

the	imposed	vigilance	is	based	on	power	as	it	is	exercised.		

The	 other	 more	 technical	 choice	 consists	 in	 describing	 the	 power	 relations,	 which	

constitute	 the	multinational	 enterprise,	 through	 juridical	 categories	 already	 tested.	 Thus,	

the	dominant	position	of	one	company	over	another	is	 identified	through	criteria	that	the	

French	legal	system	already	knows	and	uses	to	identify	the	relationship	between	a	parent	

company	and	a	subsidiary.	 	

It	 is	 precisely	 to	 these	 categories	 that	 the	 recent	 French	 law	 petitions	 for.	 However,	 the	

French	 system	 does	 not	 know	 a	 complete	 and	 homogeneous	 regulation	 of	 the	 relations	

between	client	and	subcontractor	or	supplier;	so	the	recent	law	had	to	use	categories	used	

in	 the	 regulation	 of	 economic	 dependence	 relationships	 to	 define	 the	 framework	 of	 the	

power	 relations	 that	 must,	 from	 now	 on,	 be	 subjected	 to	 supervision.	 This	 recourse	 to	

consolidated	legal	categories	constitutes	both	an	advantage	and	a	limitation	of	the	law.	An	

advantage	since	the	implementation	of	the	supervisory	obligation,	which	must	be	able	to	be	

carefully	 verified	 and	 audited,	 intervenes	within	 a	 perimeter	with	 recognizable	 contours.	

The	 limit,	 instead,	 comes	 from	 the	 use	 of	 notions	 derived	 from	 the	 French	 juridical	

experience,	 which,	 precisely	 because	 they	 are	 traditional,	 do	 not	 necessarily	 manage	 to	

include	the	new	power	relations	described	by	the	new	legislation.	 	

The	 French	 law	 makes	 the	 supervisory	 plan	 the	 instrument	 for	 implementing	 the	
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corresponding	obligation152.	The	plan	is	a	way	of	conceiving	an	action,	or	rather	the	set	of	

actions	that	require	the	pursuit	and	achievement	of	an	objective:	in	this	case	the	prevention	

of	risks	that	endanger	human	rights,	fundamental	freedoms,	the	health	and	safety	of	people,	

the	 environment.	 To	 be	 suitable	 and	 appropriate,	 it	 must	 contain	 all	 the	 necessary	

measures	to	reach	the	goal.		

The	law,	indeed,	limits	to	establishing	the	need	for	a	plan	that	covers	the	entire	perimeter	of	

supervision	 and	 to	 provide	 general	 indications	 on	 its	 consistency,	 which	 must	 make	 it	

possible	 to	 identify	 risks,	 evaluate	 them,	 reduce	 them	and	monitor	 them.	The	plan	 is	and	

remains	 the	 task	of	 the	company,	and	 its	 task	 remains	 to	design	and	use	 indicators,	 alert	

mechanisms,	 reporting	 techniques,	 inspections,	 factors	 integrating	 the	 case	 (points	 de	

contacts).		

The	 same	 happens	 to	 the	 elaboration	 process,	 which	 must	 also	 be	 outlined.	 Since	 the	

supervisory	plan	is	an	act	of	organization	inspired	by	the	concept	of	a	company	governed	

by	 French	 law,	 (although	 the	 scope	 of	 the	 plan	 extends	 to	 units	 subject	 to	 other	 legal	

systems)	its	elaboration	must	comply	with	the	provisions	imposed	by	French	labour	law.	It	

can	 be	 negotiated	 with	 representative	 trade	 unions	 and	 can	 be	 unilaterally	 processed	

through	a	consultation	of	the	unitary	(elected)	workers'	representative.	

But,	we	can	easily	agree	that	this	French	procedure	is	not	suitable	for	the	design	of	a	plan	

that	 covers	 risks	 that	 could	 affect	 workers,	 populations	 and	 the	 environment	 in	 an	

international	context.	The	stakeholder	association	is	envisaged	without	a	real	organization	

corresponding	to	it	or	without	a	specification	of	what	it	consists	of.		

The	supervisory	plan,	which	is	negotiated	and	agreed	with	trade	unions,	non-governmental	

organizations,	local	communities,	is	a	private	act	whose	adoption	is	required	by	law.	A	law,	

which	in	its	turn	extends	and	develops	what	international	law	and	the	claims	of	social	and	

environmental	responsibility	hope	for.	 	

The	 French	 law	 seems	 to	 adopt	 an	 articulation,	 hybridization	 between	 international	 law	

and	 national	 law,	 state	 norms	 and	 private	 laws,	 administrative	 norms	 and	 mechanisms	

coming	from	the	social	and	environmental	responsibility	of	companies.	This	is	a	surprising	

example	of	a	variable	standardization	tool.		

																																																								
152	Sachs	T.	(2017),	La	loi	sur	le	devoir	de	vigilance	des	sociétés	mères	et	sociétés	donneuses	d’ordre	,	in	Revue	de	
droit	du	Travail	,	380	ss.	
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Nevertheless,	while	one	 can	 imagine	 a	 certain	 fragility	 of	 the	 supervisory	plans,	 given	by	

their	 possible	 formalism	 or	 repetitiveness,	 some	 wish	 instead	 their	 solidity	 and	

concreteness,	 since	 precisely	 from	 these	 depends	 the	 protection	 of	 the	 multinational	

enterprise	 in	 relation	 to	 its	 responsibilities153.	 In	 other	words,	 carefully	 elaborated	 plans	

are	envisaged	and	intended	to	constitute	“a	managerial	shield	of	supervision”.	 	

Three	types	of	contradictions	are	worth	mentioning.	The	first	 is	what	can	derive	from	the	

elaboration	of	the	supervisory	plan.	It	does	not	have	as	its	object	the	repair	of	damage,	but	

the	 control	 of	 the	 respect	 of	 the	multinational	 company	 of	 its	 obligation	 of	 vigilance,	 or	

rather	the	implementation	of	this	obligation.	Given	the	obligation	imposed	on	the	dominant	

or	client	company,	the	defendant	can	be	identified	without	difficulty,	the	jurisdiction	of	the	

judge	 of	 the	 defendant's	 domicile	 is	 not	 debatable,	 and	 the	 application	 of	 French	 law	 is	

equally	 debatable,	 although	 the	 title	 under	 which	 this	 is	 applicable	 to	 justify	 a	 specific	

investigation.	

The	second	type	of	appeal	is	what	may	arise	from	the	violation,	committed	by	a	subsidiary,	

or	 subcontractor,	 of	 a	 fundamental	 right,	 of	 the	 health	 and	 safety	 of	 persons,	 or/and	 the	

environment.	 The	 French	 law	of	 2017	does	 not	 directly	 cover	 this	 appeal.	 	However,	 the	

competent	 judicial	 authority	 of	 the	 place	 where	 the	 damage	 occurred	 could,	 in	 the	 near	

future,	 take	 into	 consideration	 the	 duty	 of	 vigilance,	 which	 is	 imposed	 on	 the	 dominant	

company	or	client	in	order	to	reunite	the	civil	proceeding	that	takes	place.	

The	 third	 type	 of	 appeal,	 to	which	 the	 French	 law	 dedicates	 some	 provisions,	 is	 the	 one	

under	which	the	responsibility	of	the	parent	company	or	client	is	involved.	It	is	the	dispute	

that	best	expresses	the	conception	of	the	French	law	on	the	duty	of	supervision.	

First	of	all,	it	is	considered	a	duty	that	the	borders	do	not	limit:	the	obligation	derives	from	

a	state	law,	but	the	ensuing	vigilance	is	transnational.	

But,	in	its	final	version	the	duty	of	care	does	not	generate	an	obligation	of	guarantee	or	an	

obligation	to	repair	the	damage	caused,	except	for	some	circumstances	limiting	the	liability.	

It	is	therefore,	the	insufficient	supervision	to	give	rise	to	an	obligation	to	pay	compensation.	

The	 combination	 of	 transnational	 supervision	 and	 responsibility	 for	 omitted	 vigilance	

																																																								
153	Bismuth	R.	(2017),	La	responsabilité	(limitée)	de	l’entreprise	multinationale	et	son	organisation	juridique	
interne.	Quelques	réflexions	autour	d’un	accident	de	l’histoire	,	in	L’entreprise	multinationale	et	le	droit	
international	,	Pedme,	Paris,	429	ss.	
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invites	 us	 to	 deepen	 the	 inclusion	 of	 this	 procedure	 between	 the	 categories	 and	 rules	 of	

private	international	law.	 	

The	 French	 law	 adopts	 an	 approach	 based	 on	 awareness	 and	 prevention	 rather	 than	 on	

punishment.	In	any	case	it	represents	an	invitation	to	a	possible	appreciation	of	the	role	of	

state	law	in	the	control	of	the	activities	of	multinational	companies.	It	suggests	that	states	

can	 play	 a	 role	 in	 the	 process	 of	 constitutionalizing	 their	 power,	 especially	 if	 they	 take	

combined	and	shared	initiatives.	
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CONCLUSIONS	

	

	

In	the	first	part	of	this	work,	the	phenomenon	of	the	social	responsibility	of	multinational	

companies	was	 reconstructed.	The	 analysis	 showed	 that,	 although	MNEs	 are	 increasingly	

involved	 directly	 or	 indirectly	 in	 serious	 abuses,	 they	 still	 enjoy	 substantial	 impunity.	

International	law	does	not,	at	present,	offer	valid	legal	instruments	in	the	field	of	corporate	

social	 responsibility.	 Attempts	 to	 regulate	 the	 activities	 of	 multinational	 enterprises	 at	

international	level	have	resulted	in	a	series	of	instruments	that	are	not	legally	binding.		

The	emergence	of	these	issues	and	debates	is	a	direct	consequence	of	the	globalisation	and	

internationalization	of	companies,	which	have	had	the	main	effect	of	relocating	production	

processes	 in	 developing	 countries,	 where	 the	 cost	 of	 labour	 is	 lower	 because	 the	 rights	

guaranteed	to	workers	are	lower.	The	exploitation	of	labour	costs	in	developing	countries	is	

not	 the	 only	 cause	 of	 globalisation:	we	 are	witnessing	 a	weakening	 of	 state	 sovereignty,	

against	a	greater	importance	of	private	autonomy	as	one	of	the	main	sources	of	law,	since	

the	multinational	 enterprises	 -	 increasingly	 rich	 and	 powerful	 -	 are	 able	 to	 influence	 the	

political	decisions	of	the	same	countries,	especially	in	developing	countries	that,	in	order	to	

attract	 investment	 and	 new	wealth	 in	 their	 country,	 decide	 to	 submit	 to	 the	 rules	 of	 the	

giants	 of	 the	 economy.	 In	 fact,	 these	 States	 tend	 to	 offer	 multinational	 enterprises	

advantageous	fiscal,	legislative	and	social	conditions,	with	the	aim	of	attracting	investment	

and	improving	the	competitiveness	of	their	economic	systems,	while	not	thinking	about	the	

social	 consequences.	 In	 this	way,	 the	 only	 people	 to	 lose	 out	 are	 those	workers	who	 are	

helplessly	 witnessing	 their	 rights	 being	 continually	 damaged.	 Labour	 law	 is	 changing	 its	

characteristics,	since	this	process	is	influencing	the	traditional	link	between	labour	law	and	

the	 nation	 state,	 or	 rather	 between	 labour	 law	 and	 the	 sovereignty	 of	 the	 state	 over	 the	

territory.	This	is	caused	by	a	division	of	labour	that	is	no	longer	national	but	global,	that	is	

linked	 to	 the	 work	 of	 multinational	 companies.	 The	 regulatory	 gap	 that	 has	 arisen	 with	

globalisation,	 due	 to	 the	 diversity	 with	 which	 the	 economic	 and	 regulatory	 system	 have	

developed,	 has	 led	 to	 the	 emergence	 of	 a	 need,	 felt	 by	 businesses	 and	 states,	 for	 the	

adoption	and	implementation	of	what	has	been	called	in	the	Green	Paper,	Corporate	Social	
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Responsibility.	It	was,	therefore,	felt	that	there	was	a	lack	of	legislation	to	regulate	the	new	

dimension	in	which	companies	were	moving,	namely	the	global	dimension.	

In	 recent	 years,	 there	 has	 been	 an	 increasing	 need	 to	 adopt	 these	 socially	 responsible	

practices	on	a	voluntary	basis.	In	the	second	part	of	the	work,	the	codes	prepared	within	the	

major	 international	 organizations	 for	 the	 purpose	 of	 regulating	 the	 conduct	 of	MNEs	 are	

then	analysed.	External	codes	of	conduct	serve	as	a	guideline	for	companies	that	decide	to	

have	a	code	of	conduct	to	regulate	their	own	behaviour.		

The	 voluntary	 nature	 of	 these	 instruments	 is	 certainly	 the	 greatest	 limitation	 that	

characterizes	 them,	 since	 the	 lack	 of	 obligation	 necessarily	 conflicts	 with	 the	 claim	 of	

respect	 for	 the	 fundamental	 rights	 of	 workers.	 These	 considerations,	 however,	 must	 be	

made	 in	 the	 light	 of	 the	 fact	 that	 even	 if	 this	 type	 of	 regulation	 were	 compulsory	 -	 and	

therefore	not	voluntary	-	it	would	not	result,	for	certain,	in	compliance	with	the	rules.	The	

credibility	 of	 the	 codes	 depends	 essentially	 on	 three	 factors:	 transparency,	 control	 and	

taxation.	Transparency	refers	to	the	dissemination	and	distribution	of	the	code	to	all	major	

stakeholders	(employees,	suppliers,	customers)	together	with	the	training	of	the	principles	

contained	 in	 it.	 Control	 is	 also	 essential,	 especially	 if	 suppliers	 and	 subcontractors	 are	

included.	Finally,	the	last	element	of	credibility	is	the	imposition,	or	rather	the	endowment,	

of	a	sanctioning	system	in	the	event	of	non-compliance	with	the	principles	contained	in	the	

code.	 In	 the	 most	 serious	 cases,	 these	 penalties	 may	 concern	 the	 termination	 of	 the	

employment	relationship	and	therefore	of	the	existing	contract.	

For	 codes	 to	 become	 increasingly	 effective,	 in	 general,	 it	 is	 necessary	 to	 change	 the	

mentality	of	 the	economy	-	based	on	profit	 -	and	 the	success	of	multinational	enterprises	

must	begin	 to	depend	not	only	on	 their	 strategic	 and	economic	 capacity	 to	 create	wealth	

(perhaps	 through	 the	 exploitation	 of	 the	 low	 cost	 of	 labour),	 but	 also	 on	 their	 ethical	

inclination	to	ensure	greater	protection	of	workers'	rights.	In	this	regard,	the	international	

organizations	must	deal	with	these	issues	with	increasing	duty	and	responsibility,	to	raise	

awareness	among	consumers	and	international	companies.	

Although	 these	 instruments	are	surrounded	by	many	 limitations	and	criticisms	regarding	

their	credibility	and	effectiveness,	they	remain	the	only	minimum	protection	instrument	to	

date	 for	 disseminating	 and	 enforcing	 fundamental	 rights	 for	 workers.	 In	 fact,	 where	

international	 laws	are	 lacking,	 codes	of	 conduct	 can	make	a	 fundamental	 contribution,	 as	
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often	stated	by	the	 International	Labour	Organization,	which	deals	with	these	 issues	with	

great	commitment.	It	should	be	noted	that	even	if	codes	of	conduct	often	base	their	essence	

on	basic	principles	 that	are	taken	for	granted	 for	 industrialised	countries	(already	 largely	

guaranteed	by	national	legislation)	it	is	also	true	that	these	are	placed	as	basic	principles	in	

a	broader	globalised	context;	for	example,	prohibiting	the	use	of	child	labour	in	an	already	

industrialised	 country	 cannot	 be	 considered	 socially	 responsible	 behaviour	 from	 the	

moment	in	which	such	a	principle	is	already	guaranteed	by	national	law.	

At	 regional	 level,	 the	 intervention	 of	 the	 European	 Union	with	 the	 Green	 Paper	 and	 the	

Directive	 2014/95/EU	 is	 discussed.	 The	 regulation	 and	 the	 obligation	 to	 publish	

information	represents	an	opportunity	to	achieve	greater	transparency	of	business	action	

in	 favour	 of	 the	 groups	 of	 stakeholders	 concerned,	 as	 it	 reduces	 the	 information	

asymmetries	 and	 opportunistic	 behaviour	 of	 top	 management	 who	 have	 decided	 not	 to	

disclose	or	omit	information	of	a	non-financial	nature	due	to	the	low	performance	achieved	

with	 regard	 to	 environmental	 and	 social	 sustainability.	 Furthermore,	 this	 European	

directive	could	ensure	greater	dissemination	of	education	in	corporate	social	responsibility,	

thus	 representing	 a	 springboard,	 since	 companies	 obliged	 to	 report	 are	 encouraged	 to	

develop	specific	skills	within	the	organisation,	encouraging	the	spread	of	a	common	culture	

based	on	sustainability,	which	can	even	be	integrated	into	corporate	strategy	and	mission.	

In	the	last	part	of	the	work	the	Nike	case	was	presented.	This	company	had	been	involved	in	

a	sweatshop	scandal	in	1996	and	the	early	2000s,	where	the	exploitation	of	child	workers	

with	 compulsory	 overtime	 and	 incredibly	 low	 wages	 had	 emerged.	 The	 company	

subsequently	 adopted	 CSR	 strategies	 from	 a	 defensive	 point	 of	 view	 but,	 as	 can	 be	 seen	

from	the	various	awards	given	to	it	and	the	documents	published	on	its	website,	over	the	

years	it	has	succeeded	in	adopting	a	more	proactive	approach.	We	analysed	the	documents	

provided	 by	 the	 company	 and	 the	 facts	 of	 the	 past	 years,	 concluding	 that	 Nike	 actually	

represents	 a	 company	 that	 can	be	defined	 as	 ethical	 and	 respectful	 of	 human	 rights.	 The	

study	 of	 Nike's	 path	 over	 the	 last	 three	 decades	 shows	 that	 the	 commitment	 of	 the	

company,	 the	resources	employed	in	the	 implementation	of	CSR	policies	and	the	constant	

commitment	 to	 human	 rights	 confirm	 the	 evidence,	 according	 to	 which	 these	 expenses	

should	not	be	considered	as	a	sunk	cost	of	the	company	but	rather	an	investment	in	order	

to	gain	an	important	competitive	advantage	in	the	medium	to	long	term.	
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Despite	the	progress	made	by	the	company,	there	are	still	critical	issues	to	be	addressed	as	

explained	by	 the	Nike	suppliers’	 case	study.	 In	 fact,	even	 through	a	relationship	based	on	

trust	 and	 mutual	 support,	 there	 is	 no	 absolute	 control	 over	 the	 practices	 of	 suppliers	

towards	workers.	 Once	 again,	 this	 is	 demonstrated	 by	 the	 need	 for	 state	 intervention	 to	

regulate	the	various	relationships	in	the	global	value	chain.	

In	 conclusion,	 although	 states	 and	multinational	 corporations	do	not	 always	embrace	 the	

idea	that	socially	responsible	conduct	can	be	extremely	beneficial,	most	scholars	believe	it	

is	only	a	matter	of	time.	The	acceptance	of	the	United	Nations	Norms	represents	in	the	eyes	

of	many	a	promising	step	towards	 the	general	admission	by	States	of	 the	need	 for	 legally	

binding	standards	for	multinational	enterprises.	

In	this	way,	we	could	oppose	the	current	process	of	race	to	the	bottom	of	labour	standards	

resulting	 from	 the	 sick	 combination	of	 social	dumping	and	 regulatory	dumping,	 a	 race	 to	

the	 top	 that	 allows	 for	 an	 increase	 in	 labour	 protection	 that	 can	 only	 be	 provided	 on	 a	

voluntary	basis	to	date.	
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