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前言 

 

 

 本论文的目的是在中国研究侵害知识产权与伪造罪的现象，并且中国关于知识

产权对世贸组织（WTO）的承诺与意涵。 

 为了更深地了解上述的那些复杂方面，并且考虑到这方面的问题，我决定详细

地分析有关知识产权的现有参考文献。此外，我还从世界知识产权组织（WIPO）、欧

盟知识产权组织（EUIPO）、最高人民法院等等搜集了资料。 

 更具体地来说，本论文分五个部分。在第一部分我会按国际参考文献来定义智

慧产权的观念，知识产权与知识产权的保护措施是哪些，也就是说第一部分的内容涉

及到在中国知识产权的主要方面是哪些，知识产权的历史沿革，有关专利、商标、版

权、不正当竞争的主要法律是哪些，并且在中国知识产权的强制的情况怎么样。在第

二个部分，我打算讨论到有关知识产权的强制与保护在西方与东方的主要区别。具体

来说，我来介绍智慧产权的沿革与保护，西方与东方对智慧的态度，并且有关智慧的

主要问题，尤其是强制。然后，第二个部分还涉及到中国跟世贸组织的关系，特别是

中国加入 WTO 以后的后果与利弊。事实上，通过全集的资料我会介绍在西方与东方知

识产权强制的主要异同。这还会提供知识产权的增幅重要性的证据。在第三个部分，

我基本上来解析与相比我研究的时候收集的数据与资料。我的分析研究主要会集中中

国的加入 WTO 以后的为了保护知识产权的进步与努力。此外，我还打算研析知识产权

犯罪与侵权的统计。为了做这样，我会提供统计数字与表册，以便更容易地了解我的

研究。本研究工作的第四章涉及到所收集数据的分析，也就是说做一个有关知识产权，

其保护与诉讼案件的统计数据的比较。这样，更容易地理解知识产权在中国乃至全世

界的影响。在第四章的第二个部分中，根据现有的文献与我个人的知识，我会提供一

些关于中国知识产权未来前景的假设。最后一个部分就是我的论文的结论。本研究的

最后一章分为四个部分。 在第一部分中，我将提供在整个研究工作中分析的所有方面

的摘要; 在第二部分中，研究期间获得的最相关的研究结果将从最肯定到最可疑的方面

暴露出来，这将为最后一章的第三部分奠定基础，其中本研究的假设进一步发展将 提
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议。 在第五章的最后一部分，本研究的局限性，如缺乏可获得的数据，关于该主题的

研究的稀缺性，获取来源和文化偏见，以及语言差距，将与 解释他们如何影响这项研

究。  

更具体地来解释，本论文想讨论到知识产权的重要性，也就是说知识产权就是

对一家商业的最宝贵本钱。这是因为知识产权也才能金融地利用。因而，对一家商业

来说，意识到各种各样的知识产权与保护措施特别重要。这样做，我会提供一个大概

的框架。这一框架顶事我的研究。 

那，智慧产权是什么呢？智慧产权是由由一个人造成的制品、作品或者工序构

成的，并给予主人竞争优势。智慧区分三个：工业产权、由版权保护的艺术作品和商

业战略。一般来说，知识产权给创作者有关他的创作，在一个有限的时期内，专有权。

例如，根据发明的类型，专利允许个人阻止第三方在一段时间内造成、使用或者出售

个人的发明；商标保护个人的产品名称，并且防止其它企业以相同的名义销售产品；

版权告知其他人，作者打算控制作品的制作、发行、展示或者表见，并且由于版权是

自动授予的，无需正式注册，所以版权的符号可以立即使用。 

 在讨论智慧产权与智慧产权保护时，必须考虑到东西方之间存在的强烈文化差

异。事实上，西方的资本主义文化反映在功利主义和个人主义的产权理论中。工作的

价值取决于它的社会价值及其为社会带来的创新，但是对其使用和分配的控制不可避

免地与其创作者有关。这似乎表明了保护创意作品和非创作作品的经济目的。相比之

下，在中国，它们被视为属于人民，因为私人权利直到最近才被认为是个人主义的，

对共同利益不利。事实上，中国被指责未能保护知识产权，并且人们普遍误解中国人

只是为了自己的经济利益而挪用其他人的想法，而实际上，中国伪造市场的根源在于

一种古老的文化观念，后来又加强了在共产党政权下。 

虽然，中国在知识产权方面有悠久的历史。第一个版权法规可以追溯到 A.D. 835，

但是目的不是为了控制工作，而是为了促进对它们的准入。复制被视为一种高度赞美，

而不是被盗，它被认为是一种理解人类行为和通过其他人的工作教育自己的手段。因

此，个人权利因其对整个社会的重要性而受到称赞，儒家理论中诚实的重要性可以与

当代世界作为伪造的观点共存。 
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 在中国开始与其他国家进行贸易的那一刻，第一个中国知识产权计划于 1880 年

制定了；1903 年中国与美国签署相互授权的知识产权条约后，二十世纪颁布了第一部

官方实体知识产权法。之后，1910 年颁布了版权法，1912 年颁布了专利法，1923 年

颁布了商标法。然而，这些法律对外国人的保护很少，而且他们的失败可能是由于中

国的腐败和地域差异，以及缺乏了解知识产权的重要性。 

 在毛泽东时期，中国经验了一种残酷的文化管理信息控制制度的兴起：文化大

革命代表着私人与实际财产概念的破坏，1963 年消灭了专利的财产要素。在毛泽东去

世后，中国的政策旨在重新获得其主要国际政治角色的作用：1979 年，中华民国与美

国签署了“贸易关系协定“；1980 年，中国成为了世界知识产权组织（WIPO）、伯尔尼

保护文学和艺术作品公约、巴黎公约与专利合作条约的成员。最终，在 1990 年，中国

颁布了第一部版权法。 

 中国目前的知识产权制度是由于来自西方的贸易压力而建立的，因此是类似的

西方模特。尽管如此，有人可能会说中国在国际上不公平竞争贸易，并且有长期的政

策从西方公司提取，随着很少的知识产权保护措施。但实际上，如果没有能力弄清楚

如何用被盗的智慧制作产品，盗窃的损失就是空的。知识产权盗窃并不能解释中国在

技术上的进步：被盗的知识产权并不意味着受害公司已经失去了制造产品的能力，但

它现在肯定面临新的竞争。 

 这是一个真正的问题，因为中国经常无视对世贸组织的承诺，并且阻碍外国竞

争。它创造了一个受保护的中国市场，为国外销售提供补贴，并强加非关税障碍来阻

碍西方公司。在封闭的国内市场经营并向开放的国际市场销售的补贴中国公司具有巨

大的优势，这是一项本地战略。 

 中国的借口是，它仍然是一个贫穷的、发展中的国家，所以应该从贸易承诺中

获得通过。如果知识产权盗窃如此有价值，中国就不会尝试其他许多方法，比如说购

买整个西方公司以获得专业知识、在硅谷开设研究设施、继续要求技术转让作为在中

国开展业务的一部分、在科学教育和研发方面投入数十亿美元。经过数十年的支出，

中国正在创造自己的创新文化，并将越来越多地建立自己的知识产权。 

 在本论文，我还将关注中国加入世界贸易组织后在保护知识产权这方面的进展

和努力。对中国而言，加入世界贸易组织需要对其许多法律进行修改，使其符合国际
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贸易规则，特别是那些涉及知识产权的法律。由于种种的原因，加入世界贸易组织成

为中国的优先事项。其中之一就是形象：会员资格表明中国是国际社会不断增长的经

济大国。此外，作为世界贸易组织的成员，中国有机会参与制定新的国际贸易规则。

鉴于其庞大的规模和不断增长的经济，中国在未来多年的贸易谈判中肯定会发挥重要

作用。 

 在加入世界贸易组织前，中国通过了一系列有关版权、商标和专利的新法律。

然而，这些改革只是漫长过程的第一步，这一过程至今仍在继续。事实上，知识产权

保护仍然是中国正在进行的工作，因为该国试图履行其与世贸组织的承诺，同时保护

自己的国内市场。在这方面，中国正在改革其法律体系，为经济和社会发展提供改善

的环境。不符合世贸组织的法律法规正在被新法规重新修改，取消或者取代。但是，

我们必须始终牢记，中国也是猖獗的黑市的所在地，从某种意义上说，其经济的很大

一部分是基于假冒和违反西方概念中的大多数知识产权法。当然，如果中国想要根除

假冒和盗版，那么在不伤害中国国内经济的情况下这样做并不容易。事实上，在中国，

直接和间接地有 300 万到 500 万人受到海盗行为的侵害。最近的研究估计，假冒商品

的市场价值每年高达 250 亿美元。令人惊讶的是，许多最炫耀的品牌违规者都是国有

企业，由应该监管他们的政府管理。 
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Abstract 

 

 

The purpose of this thesis is to explain the concept of intellectual property and the 

difference of protection between East and West, focusing on the existing casuistry on the 

matter, through the analysis of data concerning intellectual property litigations and 

applications in China and in Europe and, furthermore, to individuate some future 

perspectives for the intellectual property environment in the People’s Republic of China. 

This topic is nowadays extremely relevant because intellectual property rights are, 

possibly, the most valuable asset for a business, as they can be financially exploited and 

give the owner a remarkable competitive advantage. Therefore, it is critical for a business 

to be aware of the different forms of intellectual property and the various modes to 

protect it.  

The present research work will focus on the analysis of data collected form 

international databases such as the World Intellectual Property Office (WIPO) and the 

European Intellectual Property Office (EUIPO), together with data coming from some of 

the reports of the Supreme Court of the People’s Republic of China concerning intellectual 

property matters. To be more specific, in the first chapter of this research work the 

concepts of intellectual property, intellectual property rights and the ways of protection 

will be outlined, mostly relying on the existing international academic literature. The 

historical development of intellectual property laws in China and the trends in China’s IPR 

environment will also be treated. The main types of intellectual property rights, that is to 

say patents (which include invention, utility model, and design), trademarks, copyright, 

and unfair competition, and their main features will then be defined, in order to provide 

a general framework which will be useful for the following part of my work. Moreover, in 

the last part of the first chapter of this thesis, there will be a description of the principal 

enforcement methods in China, such as administrative action, civil action through the 

People’s Court, criminal enforcement through the Public Security Bureau, enforcement 

through Customs, and invalidation.  
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In the second chapter, an explanation on the main differences in the enforcement 

and protection of intellectual property rights between West and East will be provided by 

using and interpreting the data I collected during my research, which will also provide 

evidence of the increasing importance of intellectual property rights. The chapter will 

include a description of the evolution of intellectual property and its protection in the 

People’s Republic of China; some considerations on the Western and Eastern approaches 

toward intellectual property, which are mostly due to cultural and governmental 

differences; some of the main issues related to intellectual property rights, including 

enforcement and piracy and counterfeiting will then be analyzed; subsequently, the 

relationship between China and the World Trade Organization (WTO) will be introduced: 

this topic is recurrent throughout this research work, as the accession of the People’s 

Republic of China to the WTO in December 2001 is considered to be a milestone for the 

country’s intellectual property environment. 

The third chapter will describe China’s progresses and efforts on the protection of 

intellectual property rights since the accession to the World Trade Organization, including 

the fact that, prior to the accession, China had to pass a batch of new intellectual property 

laws in order to conform to the WTO provisions; furthermore, the chapter will include a 

collection of data, statistics, graphs and tables which have been collected during the 

research. The data presented are taken from both European and Chinese databases and 

reports, but the major focus is on the Chinese evidence. After that, there will be a 

paragraph regarding intellectual property crimes, and specifically a consideration on the 

fact that, despite the enormous progresses and efforts that have been made by the 

People’s Republic of China after the accession to the WTO in order to combat and prevent 

piracy and counterfeiting, the problem of intellectual property rights infringement is still 

relevant nowadays.  

The fourth chapter of the present research work is divided into two parts. The first 

part of the chapter will concern the analysis of the collected data and statistics, that is a 

comparison of the data regarding intellectual property rights, their protection and 

litigation cases. In this way, it will be easier to understand the impact of intellectual 

property rights in the People’s Republic of China and in the rest of the world. The second 

part of the fourth chapter will concern the future perspective for intellectual property 

rights in China. As China developed a new intellectual property strategy for the current 
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Five-Years Plan (2016-2020), whose plan is to strengthen intellectual property rights by 

means of civil, criminal and judicial enforcement, the fundamental question is whether 

the country will be able to meet the established goals by 2020 and whether these goals 

will truly guide the country towards innovation or not. China’s accession to the WTO is 

generally considered to be beneficial to both the PRC and the rest of the world, but most 

of developed countries are not satisfied with how the intellectual property rights laws are 

enforced by China’s government. According to the existing literature and to the author’s 

personal knowledge, some hypothesis and future possible scenarios will be exposed. The 

main suggestion for China to improve its intellectual property environment concern 

stronger education at the lowest courts level, increased frankness within Chinese courts, 

and reduced local protectionism. As for what concerns the future development of 

intellectual property, some scholars identified three different possible futures: in the first 

one, countries conform to the WTO intellectual property rights regime by expanding these 

rights; in the second one, the protection of every type of intellectual property rights is 

expanded; in the third possible future, a decrease in the protection of intellectual property 

rights is hypothesized. Whereas, according to the European Patent Office (EPO), the 

possible futures are four: one in which the dominant driver will be business, one in which 

the dominant driver will be geopolitics, one in which the dominant driver will be society, 

and one in which the dominant driver will be technology.  

To conclude with, in the fifth and last chapter of the present research work the 

main contents of the thesis will be summed up, and information about the relevant 

findings, future possible developments of the research, and limitations of the research 

work will be provided. Thus, the conclusive chapter will be divided into four parts. In the 

first one, a summary of all the aspects analyzed throughout the present research work 

will be provided; in the second part, the most relevant findings obtained during the 

research will be exposed, from the most certain to the most doubtful, and this will lay 

foundation for the third part of the conclusive chapter, in which an hypothetical further 

development of this study will be proposed. In the last part of the fifth chapter, the 

limitations of this research, such as the lack of accessible data, the scarcity of studies on 

the topic, access to sources and cultural biases, together with language gap, will be 

exposed, together with an explanation of how they did impact this research. 
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Chapter 1 

Intellectual property rights. Definition, historical development and 

enforcement in China 

 

Intellectual property, IP for short, is composed of products, works or processes 

created by an individual, which give the creator a competitive advantage. It can be divided 

into three subcategories. The first one is industrial property, which involves inventions 

or patents, trademarks, industrial designs, new varieties of plants and geographic 

indication of origin. The second subcategory is artistic work protected by copyright, 

which consists of original literary and artistic works, music, television broadcasting, 

software, databases, architectural designs, advertising creations and multimedia. The last 

subcategory is composed by commercial strategies, namely trade secrets, know-how, 

confidentiality agreements or rapid production.  

Intellectual property rights (IPRs) generally give the creator an exclusive right 

over the use of the creation for a certain period of time. Intellectual property rights are 

established by the World Intellectual Property Office (WIPO), which was created in 1967 

to “encourage creative activity, to promote the protection of intellectual property 

throughout the world”1.  

The form of protection depends on the type of intellectual property. For example, 

patent prevents third parties from making, using or selling one’s invention for a certain 

period of time, depending on the type of invention; trademarks protect the name of a 

product by preventing other businesses from selling a product under the same name of 

an existing one; copyright informs other entities that the author controls the production, 

distribution, display or performance of the work.  

                                                             
1 Convention Establishing the World Intellectual Property Organization signed at Stockholm on 14 July 
1967, Preamble, second paragraph 
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As mentioned above, the principal forms of intellectual property rights, which are 

universally recognized and are available to protect information, symbols and techniques 

are patents, trade secrets, copyrights and trademarks2.  

In detail, a patent is a grant, issued by the government, which confers the right to 

the holder to prevent others from making, using or selling the patented subject matter in 

the granting jurisdiction during the term of the patent3. Generally, a patent will be granted 

for new and useful products, and for processes and manufacture of new or existing 

products, along with their method of use, while the range of items which are eligible for 

protection may vary from country to country. Any person who violates the rights of a 

patent holder is defined an “infringer” of the patent, and the holder is entitled to injunctive 

relief and damages.  

A trade secret is an information used in the business which allows the user a 

competitive advantage over competitors who do not have access to the information4. To 

be classified as a trade secret, the information must be the subject of a reasonable effort 

to maintain its secrecy, in a sense that the information must be treated as confidential and 

its use must be limited. Usually, the owner has a cause of action against anyone who takes 

possession of the trade secret through improper means or uses or discloses it by violating 

the duty to maintain its secrecy or to limit its use.  

A copyright is a type of protection granted to authors of literary, artistic, musical, 

dramatic and other original intellectual works5. It confers the right to the holder, for a 

designated period of time, “to exclude others from reprinting, publishing, distributing, 

copying, publicly performing or publicly displaying the work and from preparing derivative 

works based on the copyrighted work.6” Nonetheless, a copyright does not prevent others 

from using any of the knowledge introduced in the work to make, use or sell the idea or 

invention and, therefore, violations of the copyright refer to as “infringement” or “piracy”.  

A trademark is any word, name or symbol used by a manufacturer to identify and 

distinguish his goods from those manufactured or sold by the competitors. Another type 

of trademark is the service mark, which is used to identify a service offered to customers. 

                                                             
2 Gutterman A.S., Brown R., (1997) Intellectual Property Laws of East Asia, Sweet & Maxwell Asia, p. 2 
3 Idem 
4 Idem 
5 Ibidem, p. 3 
6 Idem 
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The owner of a trademark can prevent others from offering goods or services using a copy 

or an imitation of the original mark7.  

The purpose of this chapter is to outline a general framework of the evolution of 

intellectual property and its protection in China. This topic received considerable 

attention, particularly since the opening of Chinese markets to Western countries. In that 

very moment, intellectual property, for the first time, received a form of legislative 

protection. The first step towards the effective application of intellectual property rights 

was, therefore, the implementation of the Agreement on Trade Related Aspects of 

Intellectual Property Rights (TRIPS); nevertheless, since the beginning of this process, 

there were quite a lot of perplexities and, as Nie argued in “The Enforcement of 

Intellectual Property Rights in China”, “to make amendments to China’s intellectual 

property laws was not easy, but to put these amendments into effect in society is much 

more difficult8”. 

 

1.1 Intellectual property rights in China  

 

Despite the fact that in recent years the Chinese government has engaged in great 

efforts to initiate campaigns against counterfeiters and attempted to make people aware 

that the theft of intellectual property should be considered as an actual crime, fake 

products are still omnipresent in China9. 

According to statistics, 70% of European companies doing business in China assert 

that they have been victims of intellectual property rights theft. During 2006, European 

manufacturers estimated that intellectual property rights infringements cost them 20% 

of the profit they made in China. More than 50% of all the goods seized by European 

customs come from China. Counterfeiting is not limited to luxury goods or famous brands. 

Instead, it occurs in all industry areas and includes everyday products. Experts estimate 

                                                             
7 Idem 
8 Nie J., The Enforcement of Intellectual Property Rights in China, London, Cameron May, 2006, p. 217 
9 Devonshire-Ellis C. et al., (2008) Intellectual property rights in China, Asia Briefing Ltd, p. 8 
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than 10% of world trade is based on fakes, and stolen intellectual property causes $477 

billion in damage10. 

China continues to be one of the fastest growing economies in the world, with alluring 

business opportunities and an enormous potential market. Even so, as in all developing 

economies, there are risks involved, the theft or the infringement of intellectual property 

rights being some of them.  

According to surveys conducted by national chambers of commerce, companies 

throughout the United States and Europe tend not to use the existing legal measures to 

protect and defend their intellectual property rights in China, even though the risk of 

intellectual property rights infringement is widely known. The companies which have not 

filed their intellectual property rights in China claim that one of the most important 

reasons leading them to this decision are the high costs for filing.  

This notwithstanding, filing for intellectual property rights in China may also be 

convenient for companies which are not doing business in China. Considering that China’s 

economy is changing into a more export-oriented one, companies that renounce to 

operate in China can suffer from infringements as well when encountering fake products 

in third markets, the fake products having been exported there by Chinese counterfeiters. 

Additionally, foreign companies also need to pay attention to the growing awareness of 

intellectual property rights among Chinese companies that increasingly care about 

defending their intellectual property against infringement as well.  

Following China’s accession to the World Trade Organization, the quality of Chinese 

intellectual property laws has risen to meet international standards, albeit the problems 

with enforcement are still present.  

 

1.2 Historical development of intellectual property laws in China  

 

Despite the fact that the current constitution is no older than 25 years, the first 

intellectual property legislation in Chinese history, the Regulation for the Award and 

                                                             
10 Idem 
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Promotion of Technology Development, dates back to 1889 during the Qing Dynasty11. 

This regulation offered protection of exclusive rights for specific inventions on the 

shipping industry. It also included a grant for the protection of copy of Western 

technology. China’s intellectual property rights system was modernized between 1928 

and 1944 by the Kuomintang Republican government.  

The rise of the Communist Party and the foundation of the People’s Republic of 

China (PRC) in 1949 coincided with a dramatic interruption in the development of a 

modern intellectual property set of norms and in particular of a modern patent law. The 

State automatically acquired economic exploitation rights. In 1963, the concept of 

collective property of invention’s rights was introduced, thus further amending the patent 

system.  

Following the political and economic reforms of Deng Xiaoping in the late 1970s, 

China’s opening of relations with the rest of the world consequently brought radical 

reforms to the patent law system. In 1984, the new patent law of the People’s Republic of 

China was enacted 12 . In 1985, China became part of the Paris Convention for the 

Protection of Intellectual Property13, which is a comprehensive treaty supervised by the 

World Intellectual Property Organization (WIPO), originally enacted in Paris in 188314. 

Afterwards, China acceded to the Madrid Trademark Agreement15 in October 1989. In 

1992, China became a party to the Berne Convention for the Protection of Literary and 

Artistic Work16. In 1993, a first revision of the patent law occurred. Hence the duration of 

                                                             
11 Ibidem, p. 9: “The Regulation for the Award and the promotion of Technology Development, one of the 

first pieces of legislation regarding inventions was enacted by Emperor Guangxu in 1889. This regulation 
offered protection of exclusive rights for specific inventions on the shipping industry. Interesting enough, 

the legislation also included a grant for the protection of copy of western technology.” 

12 中华人民共和国商务部 Zōnghuá Rénmín Gònghéguó Shāngwùbù, Ministry of Commerce People’s 
Republic of China, full text in English available at: 
http://english.mofcom.gov.cn/aarticle/lawsdata/chineselaw/200211/20021100050884.html  
13 The Paris Convention for the Protection of Industrial Property was signed in 1883 in Paris, and it was 
among the first treaties concerning intellectual property. Its function was that of establishing a Union for 
the protection of industrial property. 
14 Gutterman A.S., Brown R., (1997) Intellectual Property Laws of East Asia, Sweet & Maxwell Asia, p. 10 
15 The Madrid system for the international registration of marks is an international system, whose 
function is to facilitate the registration of trademarks around the world. It is based on the multilateral 
treaty commonly known as Madrid Agreement Concerning the International Registration of Marks, signed 
in 1891, together with the Protocol Relating to the Madrid Agreement of 1989. 
16 The Berne Convention for the Protection of Literary and Artistic Works, commonly known as the Berne 
Convention, was signed in Berne, Switzerland, in 1886, and is an international agreement whose function 
is to regulate copyright. 

http://english.mofcom.gov.cn/aarticle/lawsdata/chineselaw/200211/20021100050884.html


 
14 

 

the protection of exclusive rights for patents was increased from 15 to 20 years, and the 

one for design patents was increased from 5 to 10 years. In 1994, China acceded to the 

Patent Cooperation Treaty (PCT)1718. In 2001, there was an additional revision of the 

patent law, in order to adapt to the standards of the Agreement of Trade Related Aspects 

of Intellectual Property Rights (TRIPS), that became applicable to China after the 

accession to WTO in December 200119. These conventions ensure a minimum standard of 

protection of intellectual property rights, and all the reforms of Chinese intellectual 

property laws have been inspired by Western intellectual property laws, especially in the 

patent field.  

Since China’s accession to the WTO, intellectual property rights have gained 

importance in the minds of Chinese people. Since 2001, Chinese courts have handled more 

than 15.000 civil law cases, more than 3.000 criminal law cases and about 500 

administrative procedures related to intellectual property rights infringement per year. 

Nevertheless, the Chinese system still faces problems with the implementation of written 

norms. The unclear administrative enforcement practices are leading to political 

reactions by various Western countries, that are now threatening to start WTO 

infringement procedures against China for non-compliance with the TRIPS norms.  

 

1.3 Trends in China’s IPR environment  

 

As mentioned before, reforms of the patent laws in 1992 and 2000 were caused by 

the necessity to adapt to international standards, especially when considering that they 

were anterior to China’s accession to the WTO 20 . Since 2005, the State Intellectual 

Property Office (SIPO) have started working on an additional revision of the patent law. 

According to the SIPO, the draft amends novelty standards and design patent, while also 

                                                             
17 The Patent Cooperation Treaty (PCT for short) was signed in 1970, and is a treaty concerning 
international patent law. Its function is to provide a unified procedure for filing patent applications, so 
that to protect inventions in the States which are parties to the PCT (the member States constitute the 
International Patent Cooperation Union). 
18 World Intellectual Property Organization, http://www.wipo.int/pct/en/pct_contracting_states.html 
19 Thomas K., (2017), “Implementing the TRIPS Agreement in China”, Assessing Intellectual Property 
Compliance in Contemporary China, Palgrave Series in Asia and Pacific Studies, Palgrave Macmillan, 
Singapore 
20 Devonshire-Ellis C. et al., op. cit., p. 10 

http://www.wipo.int/pct/en/pct_contracting_states.html
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incorporating infringement determination standards, strengthening patent protection, 

extending the scope of patent infringement exemptions and clarifying stipulations on 

compulsory licenses. The concern, though, is great, since the revisions are also expected 

to “better balance the interests of patent holders and the public, and to safeguard national 

interests and economic security”, which are actually synonyms for protecting Chinese 

economic interests. The new patent law was approved and enacted by the State Council 

in 200921. In June 2008, the State Council issued the “Outline of the National Intellectual 

Property Strategy” 22 , stating the importance of intellectual property rights from the 

Chinese perspective23. The five main objectives of the Outline of the National Intellectual 

Property Strategy are: “(i) improving IP regimes, (ii) promoting the creation and use of IP, 

(iii) strengthening IPR protection, (iv) preventing abuse of IPRs, and (v) fostering a culture 

of IPRs.24” As mentioned in the second paragraph of the Preface of the National Intellectual 

Property Strategy, “in the world today, with the development of the knowledge-based 

economy and economic globalization, intellectual property is becoming increasingly a 

strategic resource in national development and a core element in international 

competitiveness, an important supporting force in building an innovative country and the 

key to hold the initiative in development”25. 

Over the last ten years, both Chinese and foreign entity applications have grown 

considerably, even though there is a difference in quality of the patents, since the Chinese 

applicants frequently address to the less strictly examined utility model or design patents 

for their products, while foreign entities tend to apply for the more complex innovation 

patents. Predictably, this trend will continue, also because the Chinese government will 

keep on encouraging as many patent applications as possible among Chinese enterprises. 

Moreover, according to the new intellectual property strategy, the State Council wants to 

“formulate and improve policies related to standards and to regulate the process of turning 

                                                             
21 The last amendment to the Chinese Patent Law was in 2008, in order to implement the goals set forth in 
the IP Strategy. The 2008 Amendment became effective on October 1, 2009. World Intellectual Property 
Office, http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn028en.pdf 
22 The National Intellectual Property Strategy is a national five-year plan with the stated goal that “China 
will take measures to dramatically raise the level of IP, make IPR utilization further effective, prominently 
improve IPR protection, and greatly enhance public awareness about IP throughout the society.” (SIPO, 
2008) 
23 World Intellectual Property Office, http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn021en.pdf 
24 Shi G., Pray C., Zhang W., Effectiveness of Intellectual Property Protection: Survey Evidence from China, 
Agricultural and Resource Economics Review, December 2012, vol. 41, issue 3, p. 287 
25 “National Intellectual Property Strategy”, preface, paragraph 2, in Devonshire-Ellis C. et al., op. cit., p. 44 

http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn028en.pdf
http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn021en.pdf
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a patent into a standard. Enterprises and industry organizations should be supported in 

actively participating in the formulation of international standards”26. 

Compared to Western countries, more than 90% of all Chinese companies have no 

patent rights at all, and about 60% do not even have a trademark27. Since the Chinese 

government realized that the high costs of licenses are hindering competitiveness, it 

decided to pursue a policy of technology import, which often leads to pressure on foreign 

companies in order to allow technology transfers and, consequently, the transfer of 

valuable knowledge.  

In such a competitive environment, it is fundamental for foreign companies to 

actively manage their intellectual property and to protect it before the entry in the 

Chinese market.  

 

1.4 Intellectual property laws in China 

 

Since China’s accession to the WTO in 2001, the country’s laws concerning 

intellectual property rights have had to align to international standards. As in Western 

countries, the various types of intellectual property rights are defined in the Chinese 

Patent Law, Trademark Law, Copyright Law, and Law of Unfair Competition. There are 

also other regulations and interpretations promulgated by the Supreme Court in order to 

clarify certain questions, such as intellectual property rights infringement on the internet.  

 

1.4.1 Patents (invention, utility model, design)  

 

A patent gives the owner the exclusive right, for a limited period of time, to prevent 

others from making, using or selling an invention without permission, in return for the 

inventor telling the public how to realize the invention. A patent right can be bought, sold, 

rented or hired, just like the other forms of property. As stated in the Agreement on Trade 

                                                             
26 Ibidem, p. 49 
27 Ibidem, p. 11 
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Related Aspects of Intellectual Property Rights (TRIPS), “Patents shall be available for any 

inventions, whether products or processes, in all fields of technology, provided that they are 

new, involve an inventive step and are capable of industrial application”28 . A patent is 

considered a territorial right: a Chinese patent will only give the patentee rights in China 

and, accordingly, a European patent does not protect one’s patent in China.  

The Patent Law of the People’s Republic of China and its implementing regulations 

came into effect in 198529. The Chinese Patent Law was last amended in 2008, and it 

protects inventions (or patents in a stricter sense), utility models and design. When 

referring to all the three categories collectively is “invention-creation”.  

By the term “invention”, we mean new technical solutions relating to a product, a 

process or an improvement thereof. According to this definition, any innovation in the 

field of technology is patentable, as long as the result of the innovation is something 

materially perceivable. Furthermore, in order to be patented, an invention must be novel. 

A patent right is granted for 20 years from the date of filing.  

“Utility models” are new technical solutions related to a product’s shape, structure 

or combination thereof, which is suitable for practical use. Clearly, they are related to 

products that can be physically perceived, so processes and other materials that cannot 

be classified as products are not patentable. Utility model rights are granted for a period 

of 10 years from the date of filing.  

A “design” is a new design for a product’s shape, pattern or combination thereof, 

together with the color and the shape or pattern of a product, which creates an aesthetic 

feeling and is suitable for industrial application. As utility models, design rights are 

granted for a period of 10 years from the date of filing.  

 

 

                                                             
28 As reported in TRIPS, Section 5, Article 27: “Subject to the provisions of paragraphs 2 and 3, patents 
shall be available for any inventions, whether products or processes, in all fields of technology, provided 
that they are new, involve an inventive step and are capable of industrial application. Subject to 
paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents shall be 
available and patent rights enjoyable without discrimination as to the place of invention, the field of 
technology and whether products are imported or locally produced.” 
29 Gutterman A. S., Brown R., op. cit., p. 235 
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1.4.2 Trademarks  

 

A trademark is any word, phrase, symbol, design, combination of colors, product 

configuration, group of letters or numbers, or combination of these, used by a company to 

identify its product or services and distinguish them from the others. The primary 

purpose of trademarks is to avoid confusion in the consumers’ minds about the source or 

the origin of a product or a service. According to the TRIPS, “Any sign, or any combination 

of signs, capable of distinguishing the goods or services of one undertaking from those of 

other undertakings, shall be capable of constituting a trademark”30. 

The principal Chinese laws controlling trademarks are the Trademark Law of the 

People’s Republic of China and the Detailed Implementing Regulations of the Trademark 

Law, both amended in 199331. According to the Trademark Law, four kinds of trademarks 

are recognized in China. The first kind is general trademarks, in which trademarks for 

goods and trademarks for services are included. The second one is collective marks, which 

are used by members of an industrial or commercial group, or a collective organization so 

to indicate their membership of the same organization32. The third kind, certification 

marks, are controlled by organization whose task is to supervise goods and services, and 

their function is to certify the origin, material, mode of manufacture, quality or other 

characteristics of the goods or services33. The last one is well-known trademarks, that 

have a strong reputation among the relevant public in China34.  

Protection of trademarks in China is granted only upon registration, since the mere 

use of a mark does not grant any protection, unless it is a well-known trademark. The 

general principle governing trademark applications is “first to apply, first to be served”. 

                                                             
30 As reported in TRIPS, Section 2, Article 15: “Any sign, or any combination of signs, capable of 
distinguishing the goods or services of one undertaking from those of other undertakings, shall be capable 
of constituting a trademark. Such signs, in particular words including personal names, letters, numerals, 
figurative elements and combinations of colors as well as any combination of such signs, shall be eligible 
for registration as trademarks. Where signs are not inherently capable of distinguishing the relevant 
goods or services, Members may make registrability depend on distinctiveness acquired through use. 
Members may require, as a condition of registration, that signs be visually perceptible.” 
31 Gutterman A. S., Brown R., op. cit., p. 252 
32 Ibidem, p. 254 
33 Devonshire-Ellis C. et al., op. cit., p. 13 
34 Idem 
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The registration is valid for 10 years from the day of approval and the registration can be 

renewed for an unlimited number of times, and each renewal is valid for another 10 years.  

When doing business in China, it is highly recommended to also register the 

trademark in Chinese characters. This is due to the fact that Chinese customers recognize 

a trademark more effortlessly if it is written in their own language, and by registering the 

trademark in Chinese characters the owner can also protect the Chinese character 

trademark from being used by competitors.  

Furthermore, one should be aware that, unlike in other countries, the Chinese 

trademark legislation does not include any regulations about company names. Moreover, 

the administration responsible for registration of company names is different from the 

trademark authorities, which has led to registration by competitors of company names 

containing other entities’ trademark and vice versa35.  

 

1.4.3 Copyright  

 

Copyright is a right that arises automatically on creation of an original work or 

authorship (which can be books, plays, musical compositions, audio and video recording, 

etcetera). Under the TRIPS, copyright protection shall extend to the “expressions and not 

to ideas, procedures, methods of operation or mathematical concepts as such”36.  

For this reason, there is no need to register one’s copyright in China in order for it 

to exist. China acceded to the Berne Convention for the Protection of Literary and Artistic 

Works in 1992, therefore the work of a foreign national of a country which is a member 

of the convention will be automatically protected in China, and this is also valid if the work 

was first published in a country which is signatory of the Convention. The general term of 

protection for copyright is the life of the author plus 50 years.  

                                                             
35 Ibidem, p. 14 
36 TRIPS, Section 1, Article 9 
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The copyright owner enjoys various personal and property rights for the work. The 

neighboring rights under copyright include the rights enjoyed by publishers, performers, 

audio and video makers, and radio and television stations.  

 

1.4.4 Unfair competition 

 

The Law of the People’s Republic of China against Unfair Competition was not 

promulgated until 1993, therefore formerly China was not familiar with the concept of 

protection of trade secrets 37 . The Chinese Unfair Competition Law is based on the 

principle that if an act is not defined as an act of unfair competition by the law, then it 

must not be considered an act of unfair competition at all.  

Trade secrets usually include all the information and documents that will bring 

economic benefits to the company and that, therefore, should be protected. Trade secrets 

should also be protected amongst key personnel of the company, not only from 

competitors. For key personnel in charge of the company’s trade secrets, a confidentiality 

agreement and also a non-competition agreement are recommended.  

 

1.5 Intellectual property rights enforcement in China  

 

In China, the principle of dual enforcement exists. This means that the holder of a 

right can enforce his patents, trademarks and copyrights either before the courts or 

before an ad hoc administrative body. Also, the rights holder or their counterparts will 

have the right to appeal in court administrative decisions38.  

After China’s accession to the World Trade Organization, the Chinese enforcement 

system had to go through many changes. Specifically, TRIPS is now directly applicable to 

China, even though it is not very common for a rights holder to claim their rights based 

upon international regulations. Clearly, the accession of China to the WTO has led to a 

                                                             
37 Gutterman A. S., Brown R., op. cit., p. 260 
38 Devonshire-Ellis C. et al., op. cit., p. 31 
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certain level of international scrutiny on the enactment of intellectual property standards 

by national and local legislators and its enforcement by judicial and administrative 

bodies39.  

This notwithstanding, improvement is still possible, since the practical 

enforcement of intellectual property rights seems to be very difficult. As an example, 

many judges do not have adequate juridical education to handle complex patent disputes 

and local protectionism and corruption still play a role in court as well as administrative 

proceedings.  

One of the greatest conflicting interests at stake is that of local politicians to 

support the development of local industries and protect full employment policies, which 

is also incidental on social and police security. Damage compensation on proper 

enforcement are, most of the times, difficult to achieve.  

One of the consequences of the Chinese dual system of enforcement is the 

multiplication of the authorities potentially responsible to hear an infringement case40. 

Therefore, many proceedings are slower but, depending on the infringer and on the 

intellectual property right at issue, curtailed strategic choices can help avoid lengthy 

proceedings. The ones who infringe trademark rights are often illegal organizations 

structured in so-called “business card” or “ghost” companies, which do not have business 

licenses. A well-prepared administrative action is the best move against these kinds of 

infringers.  

Before a lawsuit, the first thing that an administration or a court will do is to check 

if the plaintiffs have active legitimacy, according to the law. By plaintiff, we mean a natural 

person, legal person or other organization who has direct interest in the case41. Before 

starting an administrative or judicial action, the holder of the right should make sure that 

the patent rights have been properly registered in China.  

If the case is about a patent for invention, before this is published by the State 

Intellectual Property Office, the applicant is not granted any kind of protection. However, 

partial protection is granted by the patent law after publication against third parties using 

                                                             
39 Idem  
40 Ibidem, p. 32 
41 Ibidem, p. 33 
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the invention. If this is the case, the applicant has the right to ask them for royalty fees for 

the period between the publication of the patent and its issuance. Only after the issuance 

of the patent full judicial enforcement becomes possible.  

If the case is about utility models and designs, protection is granted only after full 

issuance. Moreover, in the moment of filing an action against an infringement, the holders 

of a utility model must also provide the administration with a search report. Since utility 

models in China are registered without substantive examination, this measure is useful to 

avoid bad faith enforcement of patents lacking patentability.  

 

1.5.1 Administrative action  

 

A way to formally enforce intellectual property rights in China is to exploit the 

power of the State. Some of the agencies designated to enforce intellectual property rights 

are the Technical Supervision Bureau (TSB), the Administration for Industry and 

Commerce (AIC), the Copyright Office and the Patent Administration Office. They have the 

power to conduct inspections of suspected infringers, to confiscate the infringing goods 

and to impose fines42.  

However, administrative procedures are not very popular, in particular when it 

comes to patent enforcement. One of the reasons is that neither interim injunctions nor 

damages can be obtained through administrative procedures, and the administration 

cannot conduct inaudita altera parte raids against the infringers, since the infringer must 

be always notified in advance of the pending action. Moreover, the procedure for the 

administrative enforcement of patents are more complex and formal, so the process risks 

of becoming something halfway between the trademark administrative enforcement and 

the court civil proceeding. On the other hand, since courts have more investigative and 

enforcing powers, they can grant protective measures and can compensate damages 

which, instead, are not available in the administrative proceedings.  

Administrative action against the infringement of patents (inventions, utility 

models and designs) can be filed with the State Intellectual Property Office or its local 

                                                             
42 Idem  
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bureaus43. The administrative authorities cannot regulate patent infringement disputes 

ex officio, therefore the administration must be activated upon initiative of the patentee 

or any interested party. Administrative patent enforcement usually starts with a written 

request of the rights holder, asking for investigation and collecting of evidence of patent 

infringement. The infringer will then be notified of the administrative action and will also 

be given the opportunity to file written responses and submit evidence of non-

infringement. Furthermore, the applicant must deposit a security, representing the value 

of the goods, as an anticipated damage compensation for the defendant in case the 

infringement is not established.  

Through such procedure, one can obtain the cessation of the infringing acts, the 

destruction of the infringing goods, the confiscation of the infringer’s illegal earnings, and 

the imposition of a fine. The infringer can appeal against this decision to the People’s 

Court within 15 days.  

Trademark rights are enforced by the State Administration for Industry and 

Commerce (SAIC) 44  and the Administration for Industry and Commerce (AIC) at a 

provincial, city and district level, which can all be involved in trademark enforcement 

actions.  

The administrative procedure for the enforcement of trademarks is slightly 

different from the one for patents, in a way that the administration can always act ex officio, 

there are less formalities and raids against the infringers can be conducted without 

informing the infringer in advance. Therefore, administrative procedures became a 

popular enforcement tool. The procedure is relatively quick, as the administration will act 

immediately without asking for the payment of a security and without notifying the other 

parties. Through these procedures, one can obtain orders for the infringer to cease and 

desist, confiscation and sealing of infringing goods and tools used to manufacture them, 

together with an order to infringer to pay a fine.  

As claimed by the Chinese law, the amount of damages must be equal to the profit 

that the infringer has earned because of the infringement in the period of the infringement, 

                                                             
43 Ibidem, p. 34 
44 The State Administration for Industry and Commerce (国家工商行政管理总局 Guójiā gōngshāng 

xíngzhèngguӑnlĭ zŏngjú) has the role of advancing legislations concerning the administration of industry 
and commerce in the PRC. 
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including the expenses that the person who suffered from the infringement had to pay to 

stop the infringement45.  

Copyrights in China are enforced by the National Copyright Administration (NCA), 

located in Beijing, and by the local copyright bureaus located in the province capitals and 

in other municipalities. The copyright administration can intervene (also ex officio) to 

order the cessation of infringements, to seize illicit profits and infringing reproductions. 

These authorities can also impose fines and confiscate equipment used for the 

reproduction of counterfeits46.  

In case of copyright infringement, the copyright administration can obtain the 

ceasing of the infringing act, the elimination of the effects of the act, an apology or the 

payment of damages, the confiscation and destruction of the infringing reproductions and 

the imposition of a fine, which must be no more than three times of illegal operation; in 

cases where the amount cannot be determined, the fine shall be no more than 

RMB100.000.  

 

1.5.2 Civil action through the People’s Court  

 

If there is not enough evidence, or if the enforcement through the authorities is 

expected to be unsuccessful, a civil action through the People’s Court can be the solution. 

For a civil action in China, the procedure is similar to that of the West, in that a complaint 

is filed, fees are paid, and then the parties move on to court. There are differences, 

however. One of the most important ones is that Chinese judges play a more active role 

during the trial: they serve as triers of both fact and law47.  

Typically, an intellectual property infringement case lasts about six months. Civil 

cases for intellectual property rights infringements must be brought before the People’s 

Courts competent at the territorial or functional level.  

                                                             
45 Devonshire-Ellis C. et al., op. cit., p. 35 
46 Ibidem, p. 36 
47 By “trier of fact”, we mean the person who determines facts during a legal proceeding, while a “trier of 
law” is the person who makes legal rulings during a legal proceeding. 
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Generally, these kinds of lawsuits are commenced by filing a written complaint, 

which must meet certain formal standards to be accepted by the court and labelled in the 

court registry as a pending case. The lawsuit will be notified to the defendant only after 

the acceptance and registration of the same and, consequently, the deadlines for filing 

defenses, motions or different kinds and evidence will be set48.  

During the preliminary phase, the court will examine and determine its jurisdiction 

and competence over the complaint. Since the Chinese civil procedure is composed of 

more than 200 articles, court rules tend to be very general, and therefore an adversarial 

system where both parties fully disclose their defenses and evidence is not the rule in 

China, also because courts still have a bureaucratic approach to litigation. Trials by 

ambush49 do exist in China: as an example, many important motions are filed by a party 

without the other party being even notified of them. The court will then examine the 

motions and call in a reply from the other party only if it is considered to be necessary. As 

in Western countries, some motions are decided orally, but with a substantial difference. 

While in Western civil procedures oral decision on motions are issued by the court during 

a hearing where the parties are present and can actively oppose the court decision, in 

China these decisions are taken by the court, passed on orally to the court clerk, who will 

in turn pass them to orally down to the parties. Appeals and counter arguments are not 

possible even if established by the law, for lack of a written order. Preliminary court 

decisions in a written form often lack any real motivation or reasoning50.  

Courts can be activated in intellectual property rights infringement cases with a 

lawsuit. This will cause formal courts procedures and, subsequently, a judgement 

immediately enforceable. Courts can also be activated before filing a lawsuit through an 

application for the issuing of a preliminary injunction.  

When there is the possibility that the infringer will destroy evidence or hide the 

infringing goods, or even shut down his operation, preliminary injunctions issued by the 

People’s Court are useful intellectual property enforcement tools. However, by law, the 

party seeking the injunction is liable for any damage caused by an improper injunction. 

                                                             
48 Devonshire-Ellis C. et al., op. cit., p. 37 
49 A trial by ambush is a legal proceeding in which defense evidence has not been adduced in advance to 
prosecuting authorities, thus leading to their inability to rebut it.  
50 Devonshire-Ellis C. et al., op. cit., p. 38 
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Therefore, to avoid this situation, the court asks for the payment of a security bond, which 

is normally equal to the value of the expected profit from the seizure.  

 

1.5.3 Criminal enforcement through the Public Security Bureau  

 

Criminal law enforcement is available for all types of intellectual property rights. 

It can be activated ex officio by the Law Enforcement authorities or upon request from the 

rights holder or other interested parties. It is conducted through district lawyers with the 

support of the police51.  

The Chinese Public Security Bureau52 is rather effective when it comes to fighting 

an intellectual property infringement. An intellectual property dispute may be criminally 

actionable if the value of the goods is higher than the statutory criminal threshold.  

The advantages of criminal enforcement through the Public Security Bureau are 

that there are broad powers of investigation, support by the police, there are no costs if 

the action is ex officio, the sanctions have rather strong effects and it can also be used for 

later civil claims. However, there are also some disadvantages. For example, there are no 

rights to claim prosecution, there is no control over procedure by rights holder, evidence 

must be procured in advance by the rights holder, it can be rather expensive if the action 

is on demand by the rights holder, and moreover very few cases are successful.  

Since intellectual property is an extremely specialized sector, the level of 

specialization of criminal intellectual property rights enforcement agencies impacts on 

the effectiveness of the enforcement and, at the same time, “reflects whether special 

resources, priority, and adequate institutional capacity are assigned to criminal intellectual 

property rights enforcement”, as stated by Liu Haiyan in “In the shadow of criminalisation: 

intellectual property criminal law, enforcement institutions and practices in China and the 

United States” 53 . In China, according to Liu, the criminal intellectual property rights 

                                                             
51 Idem 
52 The Chinese Public Security Bureau is a government office which typically handles policing, public 
security, and social order. It is administered by the Ministry of Public Security.  
53 Liu H., In the shadow of criminalisation: intellectual property criminal law, enforcement institutions and 
practices in China and the United States, Information & Communications Technology Law, vol. 27, issue 2, 
2018, p. 35 
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enforcement system is poorly specialized, especially when compared to that of Taiwan, 

which is probably the most specialized in the world. 

 

1.5.4 Enforcement through Customs  

 

If a holder of intellectual property rights requests the General Administration of 

Customs of the People’s Republic of China (Customs) to take protection measures for their 

intellectual property rights, he or she is entitled to register the application, directly or by 

delegating an agent established in Mainland China on their behalf54.  

This action normally starts when the rights holder has knowledge of a specific 

stock of infringing products being prepared for export outside China. In this case, the 

rights holder will apply for Custom protection with the Customs territorially competent. 

He or she must provide sufficient evidence to prove that the goods requested to be 

detained by Customs are pending to import or export, and that a trademark, utility model 

or patent has been used on the relevant goods without the consent of the holder of 

intellectual property rights.  

Chinese Customs protection decided by the rights holder is only effective if the 

holder has collected all the necessary information and evidence of the illegal export. The 

effectiveness will be higher for trademarks than for patents.  

After identifying the infringing products, Customs will ask the applicant to make a 

deposit with the value equal to that of the goods, including the price for storage costs. The 

owner of the confiscated goods will be notified of the confiscation and will be given the 

chance to pay a counter bond to free the goods.  

The rights holder will have to start civil proceedings within 20 days from the 

Custom protective measure, so that to preserve the effects of the Custom protection. 

However, regardless of the filing of a civil case, the confiscated goods will be freed by the 

Customs if the owner of the goods pays a counter bond. For that reason, the only way for 

the holder of the right to avoid any risk to see the goods freed by Customs is to file for an 

                                                             
54 Devonshire-Ellis C. et al., op. cit., p. 39 
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interim injunction instead of a lawsuit. If the injunction is granted, a new bond must be 

paid to the court. After that, the applicant will have to file the main civil lawsuit within 15 

days from the injunction.  

Another way of custom protection is by recordation of intellectual property rights, 

through which the Customs authorities can initiate action as soon as they discover any 

import or export goods suspected of infringement. In order to obtain ex officio Customs 

protection, the holder of the right must apply for recordation of their intellectual property 

rights and pay the required fees. The process will last a couple of months and is in part 

conducted via internet. Custom protection is valid for 10 years from the date of approval55.  

 

1.5.5 Invalidation  

 

In order to defend their intellectual property rights, the rights holder can request 

the invalidation of another’s rights that are considered to be infringing the rights of the 

original rights holder. Recently, many people are concerned that Chinese companies 

investigate whether intellectual property rights for products have been registered in 

China and, if not, apply for registration of a utility model or design patent of that right. 

Since the examination for these kinds of patents is rather superficial, the rights are often 

granted, but this may lead to a legal battle whose right is stronger and also to attempts of 

the original holder of the right to invalidate the rights of the utility model or design 

patent56.  

The written request for invalidation must, together with all the submitted 

supporting documents, specifically state the reasons for the request of invalidation and 

specify the evidence on which the reasons for invalidation are based. If the Patent 

Reexamination Board declares the patent right invalid or if it defends the patent right, the 

person who has filed the invalidation can, within three months from the notification of 

the decision, institute legal proceedings in the People’s Court.  

                                                             
55 Ibidem, p. 40 
56 Ibidem, p. 41 
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Any request for invalidation of the patent right on which the examination decision 

has been made in another invalidation case cannot be accepted and handled if it is based 

on the same evidence.  

A patent right which has been declared invalid will be considered non-existent. 

Nevertheless, there are some exceptions to this rule, such as: “Prior to the declaration of 

the patent right invalid, the decision to declare the patent right invalid shall have no 

retroactive effect on any judgement or ruling of patent infringement which has been 

pronounced and enforced by the People’s Court, on any decision concerning the handling of 

a dispute over patent infringement, which has been complied with or compulsory executed, 

or any other contract of patent license or of assignment of patent right which has been 

performed. However, the damage caused to the other persons in bad faith on the part of the 

patentee shall be compensated”57. 

In China, the validity of the allegedly infringed patent cannot be decided by the civil 

judge during the main infringement proceedings. As a result, it is very common that two 

proceedings, one for the infringement of a patent and one for the invalidation of the same 

patent, are filed almost at the same time. As a matter of fact, most of the invalidation 

procedures start within the frame of a patent invalidation lawsuit. The patent infringer 

will avail himself of the invalidation as an effective form of defense in the main lawsuit. 

The main objective is obtaining a declaration of invalidation which will wipe away the 

infringement proceeding. On this point, there are some Special Provisions of the People’s 

Court on Patent Disputes (2001), which will allow the defendant in a patent infringement 

case to apply for the suspension of the infringing proceeding during the invalidation 

procedure. Almost every request of this kind is approved by the courts.  

 

 

 

 

  

                                                             
57 Patent Law of the People’s Republic of China, Article 47 (full text available at: 
http://english.gov.cn/archive/laws_regulations/2014/08/23/content_281474983043612.htm)  

http://english.gov.cn/archive/laws_regulations/2014/08/23/content_281474983043612.htm
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Chapter 2 

Main differences and approaches in the enforcement and protection of 

IPRs between West and East and their increasing importance 

 

 

When discussing about intellectual property and its protection, one must take into 

consideration the strong cultural differences existing between West and East58. In fact, in 

the capitalistic culture of global West, the value of work is measured by its social value 

and the innovation it brings to society. However, control over its use and its distribution 

is naturally associated to its creator. This appears to be indicating an economic purpose 

to the protection of both creative and non-creative works.  

On the contrary, in the East and particularly in China, they are seen as belonging to 

the people for private rights were, until very recently, considered individualistic and bad 

for the common good, as stated by Wei Shi in its work “Cultural perplexity in intellectual 

property: is stealing a book an elegant offense?”. 

 

2.1 Evolution of IP and its protection in China  

 

China has long been accused of failing in the protection of intellectual property 

rights59. Furthermore, there is a general misconception that China is simply appropriating 

other people’s ideas for their own financial gain while, actually, the root of China’s 

counterfeit market lies in an ancient cultural conception, which was later reinforced by 

the Communist regime. This notwithstanding, as the current Vice President of the People’s 

                                                             
58 McHardy Reid D., Intellectual Property Rights: A Comparative Perspective on Asia, the EU, and North 
America, Norteamérica. Revista Académica del CISAN-UNAM, vol. 7, No. 1, January-June, 2012, pp. 31-66 
59 In 2017, China was still part of the priority watch list, which means that the country is judged by the 
United States Trade Representative (USTR) as having “serious intellectual property rights deficiencies” 
that require increased USTR attention.  
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Republic of China Wang Qishan declared to the Wall Street Journal during its visit to the 

United States in 2008, “On IPR, China has managed to accomplish in 30 years what took 

Western-developed countries more than 100 years.60” 

Were we to be more specific, the very first Chinese copyright regulation dates back 

to A.D. 835. Its function was that of prohibiting the reproduction of works related to 

natural events, since the Emperor was the only link between them and the people. 

Trademarks were also existing at the time, but their purpose was to promote access to 

the existing works. This is an indicator of the fact that copying was regarded as a high 

form of praise, not theft61, as Kassner claims in “China’s IP reform: State interests align with 

intellectual property protection (again)”; it was seen as a means to the understanding of 

human behavior and as a way to educate oneself through the work of others62. Thus, 

personal rights and development are praised for their importance to the society as a 

whole, and so it seems that the importance of honesty in Confucian ethics can coexist with 

what the contemporary world views as counterfeiting.  

The first Chinese intellectual property system was developed in 1880, in the very 

moment China began to trade with other countries 63 ; the first official substantive 

intellectual property laws were enacted in the XX century, after China and the United 

States signed a treaty granting each other reciprocal intellectual property rights in 1903. 

Afterwards, a copyright law was enacted in 1910, a patent law in 1912, and a trademark 

law in 192364. Nevertheless, these laws granted little protection for foreigners, and their 

failure was probably due to Chinese corruption and geographical differences, together 

with a lack of understanding of the importance of intellectual property rights65.  

During Maoist period, China saw the rise of a regime of brutal cultural regulation 

and information control: the Cultural Revolution represented the destruction of the 

concepts of both private and actual property, with the eradication of property elements 

                                                             
60 Wang Q., 2008, article available at: http://english.cnipa.gov.cn/news/iprspecial/918486.htm 
61 Kassner G., China’s IP Reform: State Interests Align with Intellectual Property Protection (Again), 
https://jolt.law.harvard.edu/digest/chinas-ip-reform-state-interests-align-with-intellectual-property-
protection-again, April 2012 
62 Yu P. K. (2012), Intellectual Property and Asian Values, Marquette Intellectual Property Law Review, vol. 
16, Drake University Law School Research Paper No. 12-10, pp. 329-399 
63 Yu P. K. (2012), The Sweet and Sour Story of Chinese Intellectual Property Rights,  
64 Yu P. K. (2002), The Second Coming of Intellectual Property Rights in China, Occasional Papers in 
Intellectual Property from Benjamin N. Cardozo School of Law Yeshiwa University, No. 11 
65 Idem 

http://english.cnipa.gov.cn/news/iprspecial/918486.htm
https://jolt.law.harvard.edu/digest/chinas-ip-reform-state-interests-align-with-intellectual-property-protection-again
https://jolt.law.harvard.edu/digest/chinas-ip-reform-state-interests-align-with-intellectual-property-protection-again
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of patent in 196366. Following Mao Zedong’s death, China’s policy was oriented towards 

reobtaining its role of major international political player: in 1979, People’s Republic of 

China signed the Agreement on Trade Relations with the United States; in the 1980s, it 

became a member of the World Intellectual Property Office (WIPO), the Berne Convention, 

the Paris Convention, and the Patent Cooperation Treaty (PCT). Eventually, in 1990, China 

enacted its first Copyright law.  

China legitimately claims to have made sensational progresses for what concerns 

the development of an intellectual property protection framework67, and this might be 

considered a great achievement since Chinese companies have always been considered 

as intellectual property pariahs at a global level. More recently, a national intellectual 

property rights enforcement campaign was initiated at the end of October 2010. 

Nonetheless, many areas still require great attention. These include “weak punishment 

deterrence for IPR infringements, failure to criminalize illegal software usage by enterprises, 

local protectionism in the form of strong IPR enforcement for local brands, 

disproportionately low resource allocation to copyright agencies and IP crime enforcement, 

and varying local administrative enforcement practices” 68  (American Chamber of 

Commerce in China, 2011).  

The People’s Republic of China is now considered to be the world’s second largest 

economy and it is probably the most underdeveloped of all intellectual property 

environments. However, China claims to have made enormous progresses in the 

development of an intellectual property protection framework. Intellectual property 

rights are extremely difficult to protect because of their “shareability”, in that they may 

be in use simultaneously by an infinite number of people. In view of China’s recent 

reforms on intellectual property protection, Western companies will have to rethink the 

manner in which they develop new technologies and bring them to market.  

                                                             
66 Idem 
67 McHardy Reid D., op. cit. 
68 As reported in 2011 State of American Business in China White Paper, American Chamber of Commerce 
in China, pp. 157-158: “Despite government effort to address some IP issues, such as widespread 
counterfeiting and piracy, many areas still require immediate attention. These concerns include substantial 
structural problems, such as weak punishment deterrence for IPR infringements, failure to criminalize illegal 
software usage by enterprises, local protectionism in the form of stronger IPR enforcement for local brands, 
disproportionately low resource allocation to copyright agencies and IP crime enforcement, and varying 
local administrative enforcement practices.” 
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While seeking for growth, local officials are encouraged, via close ties to state-

owned and other enterprises to engage in corruptive practice. This ensures that wealth is 

generated at local levels by virtue of officials’ connections to these local firms. If local 

companies generate profits and government officials derive incomes from these firms that 

are in turn linked to the theft of intellectual property, it follows that these companies can 

then obtain protection from the same local government officials even if the court rules 

against them. In China, the courts and their officers are often subservient to these local 

government officials, so the only way the central government can intercept and influence 

the process is to break the links that tie local officials to companies. Breaking these links, 

actually, is very difficult to accomplish due to the impact that this would have on the 

incomes of local officials and their families as well as others in their matrix of networks.  

For all these reasons, it may take a relatively long time before China acts in 

accordance with Western intellectual property norms, because Chinese companies need 

to develop a critical mass of intellectual property of their own first, so that protecting it 

would be in their financial interests.  

 

2.2 Eastern and Western approaches toward intellectual property  

 

Being China a post-socialist country, the traditional Chinese approach towards 

intellectual property rights is relatively the opposite to the Western capitalist assumption 

that property rights are the very cornerstone of the establishment of a market economy.  

As many commentators have argued over the years, the attention to intellectual 

property development in Asia has become stronger. This is mostly due to the rapid growth 

of the region, and also to the increased interest in technology and intellectual property 

matters in the recent period.  

Cultural differences have always been used by scholars to explain the massive 

piracy and counterfeiting problems which exist in Asia. In fact, it is believed that especially 

Confucianism has hindered any type of intellectual property reforms, together with 

familial and community values and strong protection of the public interest.  
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The sustainers of the fact that Confucianism hinders intellectual property reforms 

in China are convinced that the failure of the many reforms that foreign countries and 

intellectual property rights holder tried to introduce in China in order to induce 

improvements in intellectual property protection and enforcement are due to the strong 

influence of Confucianism in Chinese culture. In fact, the concept of intellectual property 

rights conflicts with the long-established Confucian values. Confucianism focused on the 

fluidity and passing down of intellectual property for others to further build on, 

encouraged imitation as a method of learning, and emphasized subordination of 

individual interests to benefit the greater societal good.  

This is a provocative affirmation, in a sense that there are actually conspicuous 

similarities between Confucianism and Western values for what concerns the public 

domain. In fact, copying indeed is a fundamental process for a Confucian Chinese to gain 

understanding of human behavior, to improve life through self-cultivation and to transmit 

knowledge to the posterity, but Chinese literates generally disagreed on the appropriate 

extent of copying, as stated by Alford69. Substantially, the Chinese did not subscribe to 

intellectual property notions that were directly derived from a maximalist tradition, 

where the importance of the public domain is largely ignored.  

Furthermore, verbatim reproduction, which is the method through which massive 

piracy and counterfeiting are often conducted, is not always used in traditional Chinese 

culture. More appropriately, Confucianism preferred the transformative use of 

preexisting works, then tailored according to the users needs and conditions70. What is 

more, Chinese people did not regard creativity as individual property. Rather, they 

considered it as a collective benefit to their community and the posterity.  

What is the Western position in intellectual property law and policy then? 

Individualism does not fully explain the Western intellectual property position71. In the 

past decade, intellectual property scholars have widely questioned the narrow and 

incomplete definition of intellectual property rights advanced by developed countries and 

their supportive rights holders72. As the West develops more sophisticated notions of 

                                                             
69 Alford W. (1995), To Steal a Book is an Elegant Offense, pp. 26-29 
70 Yu P. K. (2012), The Confucian Challenge to Intellectual Property Reforms, 4 WIPO Journal, Issue 1, p. 4 
71 Ibidem, p. 5 
72 Idem 
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intellectual property rights, it becomes clearer that those notions and Confucianism may 

be more compatible with each other than expected. The two notions, in fact, are not 

incompatible. Hence were reforms to be introduced in China, be it internally through the 

borrowing of foreign ideas or externally in response to foreign pressure and coercive 

trade policies, such reforms might help the country establish an exogenously developed 

intellectual property system.  

Summarizing, it results to be misleading and overly simplistic to describe piracy 

and counterfeiting as a problem due only to cultural reasons 73. In fact, economic and 

technological development are also to blame.  

China arrived quite late in both the economic and intellectual property scenes. 

Despite this, it now has successfully established itself as a dominant Asian economic 

power, becoming the world’s largest exporter and second largest economy and trading 

nation. It is also one of the world’s largest recipients of foreign direct investment (FDI).  

In the intellectual property area, China’s developments have also been quite 

impressive, and today China is among the top five countries filing patent applications 

through Patent Cooperation Treaty (PCT) under the auspices of the World Intellectual 

Property Office (WIPO).  

In 2007, the State Intellectual Property Office (SIPO) met with other countries’ 

Intellectual Property Offices to discuss ways to “improve the efficiency of their examination 

systems and to harmonize their office systems”74.  

Nowadays, piracy and counterfeiting still are relevant issues in China. Were we to 

be more precise, counterfeiting and piracy refer to two different aspects of the same 

phenomenon, despite being used as synonyms. As argued by Ludovica Cesareo in her 

work “Counterfeiting and piracy – A comprehensive literature review”, counterfeiting refers 

to the “unauthorized use of someone else’s legitimately registered trademark”, while 

piracy refers to “the violation of someone else’s copyright” 75 . These problems 

                                                             
73 Ibidem, p. 8: “While most in Western societies would find it misleading or overly simplistic to attribute the 
massive internet file-sharing in their countries to the communitarian underpinnings of Judeo-Christianity, it is 
equally problematic to attribute piracy and counterfeiting in Asia to Asian cultures. Simply put, it is just 
misleading and overly simplistic to describe piracy and counterfeiting as a cultural problem.” 
74 Drahos P. (2010), The Global Governance of Knowledge. Patent Offices and their Clients, Cambridge 
University Press, p. 236 
75 Cesareo L., Counterfeiting and piracy – A comprehensive literature review, 2016, p. 2 
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notwithstanding, China has started to develop a new innovation model76. This can be seen 

in the recently adopted National Intellectual Property Strategy, which seeks to strengthen 

the country’s indigenous and innovative capacities. This strategy reveals an 

understanding of the important role which intellectual property protection and 

enforcement play in driving a country’s economy.  

In spite of Chinese government arguing that tremendous actions have been taken 

against infringements, China is still being blamed by Western media for putting 

insufficient efforts into piracy deterrence. In order to be able to understand the problem 

of piracy as a whole, it is necessary to analyze how the problem originated and developed. 

One of the principal causes of piracy is the huge gap in nominal GDP and personal 

income between Western countries and China. This gap can be explained as follows: the 

spread of piracy was facilitated by the lack of attention from the digital companies and 

from the Chinese government in the early period and, after that, piracy inevitably took 

root in the Chinese culture. The demand for piracy stayed high, while the GDP per capita 

stayed low, therefore the actions taken by the Chinese government obtained little or no 

success.  

Nowadays, China has a great domestic market with a strong need of technologies 

which can help increase productivity, but the GDP gap makes it extremely difficult for 

companies to afford authentic software and, for this reason, they choose to use pirated 

products to increase their productivity and technology at a rather lower cost.  

Considering the current IP environment and stage of economic development, it is 

more effective for a company to adapt their business model than to rely on the legal 

system. Therefore, in the fight against piracy in China, companies are way more relevant 

than the government.  

The purpose of the following paragraph is to provide a description of the main 

issues related to intellectual property and its protection in China, and to analyze the 

reasons why piracy and counterfeiting are still so widespread in the country.  

 

                                                             
76 Yu P. K., Intellectual Property and Asian Values, Marquette Intellectual Property Law Review, vol. 16, 
Drake University Law School Research Paper No. 12-10, p. 357 
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2.3 Main issues related to intellectual property  

 

Chinese government has received strong critics due to its weak enforcement of 

intellectual property laws. In fact, even though China had to improve and strengthen its 

laws as to meet the standards imposed by the World Trade Organization after its 

accession in 2001, enforcement has nonetheless been extremely poor.  

According to Chen (2009), three main reasons for the government not to eradicate 

piracy exist77. The first reason is the conflict of interests between Chinese consumers and 

foreign companies. In fact, foreign companies’ products are the most targeted for what 

concerns piracy and counterfeiting and, therefore, foreign companies take the major loss. 

If the government effectively stops piracy, these companies will benefit from the increase 

of their profits. Since for some industries piracy represents the only way to initiate their 

business, the elimination of piracy would represent a menace. The second one is the cost 

that the government should sustain to enforce intellectual property laws: hindering 

piracy means having updated laws and strong enforcement resources, along with highly 

specialized and trained personnel, which can be extremely costly. The third and last 

reason why the Chinese government is reluctant to eliminate piracy is the people who live 

on piracy: its elimination would, in fact, mean a drastic increase in China’s unemployment 

rate.   

China has the most serious counterfeiting problem in world history. Counterfeiting 

is now estimated to account for 8% of China’s gross domestic product. The People’s 

Republic of China’s government lacks the political will to engage in a crackdown on 

counterfeiting or to make a meaningful progress in addressing the problem. The result is 

that for the foreseeable future, there is unlikely to be any real improvement in the 

counterfeiting problem in China78.  

The process of absorbing technology and using it to compete with the technology’s 

original owners and creators is being repeated in China in many industries. China’s goal 

is to use this process to become competitive and dominate in all industries, also in high-

                                                             
77 Chen J., An analysis of piracy in China: the cause, reason and solution, 2009, 
https://my.hamilton.edu/documents/Jiong%20Chen%20paper.pdf, p. 11-12 
78 Chow D. C. K. (2006), Counterfeiting and China’s Economic Development, p. 2 

https://my.hamilton.edu/documents/Jiong%20Chen%20paper.pdf


 
38 

 

technology sectors. To accomplish these goals, China must have access to advanced 

technology. Foreign direct investment gives China this access. Some of this access is lawful, 

but much of it is through unauthorized copying, theft, and counterfeiting, all of which 

allow China to obtain technology transfer without the payment of fees79.  

Although counterfeiting in China is reaching domestic saturation80 levels in many 

industrial sectors, the export of counterfeits from China to countries around the world is 

a growth area which is likely to increase significantly in the near future.  

Albeit counterfeiting is a massive problem, China is a one-party authoritarian state 

that can bring to bear the full coercive power of the state to resolve any single economic 

or social problem. China was able to effectively resolve the problem of rampant smuggling 

in the 1990s and has used swift and effective measures to control other widespread social 

and economic problems. There is no doubt that if the political will existed, China could 

bring counterfeiting under control within a short span of time81.  

The People’s Republic of China government is faced with a balance of two 

competing sets of interests. On the one hand, counterfeiting now supports many local 

economies and millions of people in China. Any serious crackdown on counterfeiting will 

result in serious economic losses and social costs which will require the expenditure of a 

great deal of political capital, as well as economic resources. Certainly, China has many 

pressing problems that demand the attention of its leaders and would prefer not to have 

to incur the significant cost of a crackdown if they can be avoided.  

On the other hand, China’s leaders are well aware that MNEs, the worst victims of 

counterfeiting, are afraid of doing anything to offend the Chinese government. The 

People’s Republic of China government knows that MNEs fear retaliation of their 

businesses in China and will avoid any actions that might cause any offense. Faced with 

the significant costs and social consequences of a nationwide crackdown on 

counterfeiting and a group of MNEs that appear to be intent on avoiding any offense to 

                                                             
79 Idem  
80 By market saturation we mean a situation that arises when the volume of a product or service in a 
marketplace has been maximized. At the point of saturation, a company can only achieve further growth 
through new product improvements, by taking existing market share from competitors or through a rise 
in overall consumer demand. (source: Investopedia, 
https://www.investopedia.com/terms/m/marketsaturation.asp)  
81 Chow D. C. K. (2006), op. cit., p. 8  
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the Chinese government at all costs, China has no real incentive to incur the significant 

costs associated with a crackdown on counterfeiting. Rather, China has engaged in a 

strategy of appeasing MNEs through largely cosmetic changes that do not address some 

of the fundamental underlying issues, such as the importance of counterfeiting to local 

economies, local protectionism and corruption, and the need to find alternative lawful 

economic activity that can replace counterfeiting. Unless China finds the political will to 

engage in a meaningful crackdown on counterfeiting, there is unlikely to be any significant 

improvement in the foreseeable future82.  

This notwithstanding, the most relevant issue in China remains the enforcement of 

intellectual property rights.  

 

2.3.1 Enforcement  

 

 Enforcement has always been a major issue in Asian countries, and in particular in 

China. In fact, despite the fact that China joined several organizations and agreements and 

despite the continuous developments of China’s intellectual property law following the 

international standards, the enforcement of these laws has not been consistent across 

provinces and cities in China and has not met international expectations, as observed by 

Kassner in 2012 and Yu in 2007. 

One of the problems related to enforcement is that the enforcement mechanism 

provided by the TRIPS Agreement is rather weak, in a way that the mechanism appears 

to be inadequate and obsolete. The degree of China’s (non)compliance with intellectual 

property rights norms should be understood as a result of balancing two factors83: the 

need for short-term economic gains by violating others’ intellectual property rights and 

the aspiration for long-term sustained growth by respecting intellectual property rights 

norms, as claimed by Zhenqing Zhang in his work “From words to deeds: China’s 

                                                             
82 Ibidem, p. 9  
83 Zhang Z. (2011), From Words to Deeds: Explaining China’s (Non)compliance with the Global Intellectual 
Property Rights Regime Since the Country’s WTO Entry, p. IV 
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(non)compliance with the global intellectual property rights regime since the country’s WTO 

entry”.  

 Furthermore, a consistent number of Asian countries belong to the United States 

Trade Representative’s Section 301 watch list or priority watch list. Hence, they are 

exposed to constant pressure and have a strong need to develop an adequate response so 

to improve their condition. They need to coordinate negotiation and litigation strategies, 

and establish forums for sharing experience, knowledge, and best practices. It is therefore 

clear that a more coordinated approach toward intellectual property enforcement will 

benefit China and the other Asian countries.  

 Another reason why the enforcement of intellectual property rights is so weak in 

China can be imputable to a traditional “aversion to law”, traceable back to the Western 

Zhou period (1122-771 B.C.), during which rituals were emphasized over laws84.  

 In fact, during this period, the Chinese lived according to the principle of lĭ 礼(rites) 

rather than the concept of fӑ 法 (law). Lĭ extended beyond a person’s proper conduct and 

covered the whole range of political, social and familial relationships that encompass a 

harmonious Confucian society. The concept of lĭ was useful for people to understand their 

responsibilities, normative roles and obligations to others. Moreover, it helped avoid 

confrontations and conflicts, so that to preserve harmony. Consequently, litigation and 

promotion of any type of individual rights was quite unnecessary in Confucian society.  

 On the other hand, “fӑ is a penal concept; it is associated with punishment, serving 

to maintain public order through the threat of force and physical violence”85. Fӑ is needed 

to tell people what to do and to induce them to do what they should do. Nevertheless, fӑ 

jiā 法家 has never been the dominant Chinese ideology. This is due to the fact that Chinese 

people viewed fӑ in an unfavorable and despotic way, and therefore they believed it to be 

some kind of “last resort”.  

                                                             
84 Yu P. K., The Second Coming of Intellectual Property Rights in China, Occasional Papers in Intellectual 
Property Rights, Benjamin N. Cardozo School of Law Yeshiva University, 2002, p. 24 
85 Butterton G. R., Pirates, Dragons and U.S. Intellectual Property Rights in China: Problems and Prospects of 
Chinese Enforcement, 38 ARIZ. L. REV. 1081, p. 1110 



 
41 

 

 Another existing problem with the enforcement of intellectual property rights in 

China is of institutional nature. Local protectionism and corruption 86 , reluctance or 

inability on the part of enforcement officials to impose deterrent level penalties, and a low 

number of criminal prosecutions can be used as examples of these institutional problems. 

Since the Chinese governmental structure is dominated by local and often corrupt power, 

international treaties and laws are difficult to enforce.  

According to Johannes Lejeune, local protectionism and bureaucratic 

ineffectiveness also hinder the enforcement of existing intellectual property rights 

enforcement87. According to Qing Cao, local protectionism is a result of the intentions for 

aggressive economic development, the historic state-owned system, and fierce and unfair 

competition88. China’s reluctance to enforce implementation of its intellectual property 

obligations may be explained by the awareness of the fact that, as a developing country 

which has recently relied on counterfeiting as a form of economic activity, China may not 

immediately benefit from stronger IP, as hypothesized by Wyzycka and Hasmath89. 

 Most of commentators agree on the fact that combating local protectionism will be 

the hardest action for China. Some of them believe that the central government has no or 

little power in the resolution of this problem, while others are convinced of the fact that 

the central government could control the provinces, thus improving enforcement of 

intellectual property rights throughout the country and they question the government’s 

commitment to intellectual property enforcement. One of the reasons why local 

protectionism is at the base of the counterfeiting and piracy problem in China is that local 

leaders and the entire community are likely to benefit from the infringing activities, in a 

sense that local leaders are frequently involved with companies that profit from 

counterfeit and pirated goods, while the community benefits from employment and 

                                                             
86 However, as Natalie P. Stoianoff states in her work “The Influence of the WTO over China’s Intellectual 
Property Regime”, China’s overall corruption levels, compared to other developing countries with a similar 
per capita income, have been found by the World Bank to be lower. This may be due to the central 
government’s significant efforts to combat corruption over the years.  
87 Lejeune J., Weak Enforcement of Intellectual Property Rights in China: integrating political, cultural and 
structural explanations, Journal of Contemporary China, 23:88, 698-714 
88 Cao Q., Insight into weak enforcement of intellectual property rights in China, Technology in Society, 
Elsevier, 2014 
89 Wyzycka N., Hasmath R., The impact of the European Union’s policy towards China’s intellectual property 
regime, International Political Science Review, vol. 38, issue 5, 2017, p. 551 
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income distribution both directly in the manufacturing and indirectly through increased 

access to goods and support for the wider economy.  

 Taking in consideration all these factors, it is not surprising that local governments 

provide only limited resources to intellectual property enforcement activities, since the 

communities depend heavily on counterfeiting and piracy as part of their economic 

development.   

 Other elements that hinder the proper enforcement of intellectual property rights 

are the complex administrative processes and proceedings needed to enforce intellectual 

property rights, the difficulty of persuading authorities in order to begin a criminal 

investigation, and the unequal level of judicial enforcement of intellectual property rights. 

At the same time, even when the infringers are successfully identified and authorities are 

convinced to act, the Chinese system does not impose penalties strong enough to serve as 

a deterrent.  

 In China’s case, although intellectual property law is complete, the enforcement 

mechanism cannot be fully established without the adaptation of other institutions within 

the intellectual property environment. Put in other words, although intellectual property 

law provides the legislative mechanism foundation for intellectual property rights 

protection, intellectual property infringement should not simply be treated as a legal issue. 

Rather, for intellectual property rights enforcement to be effective, intellectual property 

infringement should also be treated as a social issue.  

 

2.4 China and the WTO: consequences, pros and cons  

 

 As already mentioned, China acceded to the World Trade Organization (WTO) on 

December 11, 2001, after a long process of negotiations and a number of necessary 

changes to the Chinese economic system. More specifically, China started its attempts for 

General Agreement on Tariff and Trade (GATT)90 membership in the mid-1980s. During 

                                                             
90 The General Agreement on Tariffs and Trade was a legal agreement between 23 countries, signed in 
Geneva on 30 October 1947, whose purpose was to promote and facilitate international trade by reducing 
or eliminating trade barriers such as tariffs or quotas.  
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this process, the Uruguay Round of Multilateral trade negotiations introduced, among 

others, the issue of intellectual property rights at the request of developed countries91. In 

1993, the TRIPS Agreement was reached and came into effect on January 1st, 1995. On the 

same day, GATT was transformed to the more powerful World Trade Organization (WTO). 

Since the TRIPS Agreement possesses more enforcement power than the previous 

multilateral intellectual property rights treaties, during its bid for WTO entry, China was 

obliged to meet the minimum standards outlined by the TRIPS Agreement. China’s entry 

into the WTO was unavoidable due to two main factors. The first one is related to the 

increasing economic weight of China in the global economic environment; in fact, in 2000, 

China was the seventh exporter and the eighth importer country on a global scale. The 

second factor is that it was necessary to recognize the results towards the reform of the 

exchange system and towards the opening of the markets obtained by the communist 

government. 

But what did the accession to the WTO mean to China? And what consequences did 

it have on the protection of intellectual property?  Commentators on the topic divide into 

optimists and pessimists. The optimists believe that China’s entry benefits both the 

Chinese people and the global community, and that the accession to the World Trade 

Organization will allow China to become an economic superpower92. In addition, they are 

convinced that China’s WTO membership will lead to stronger intellectual property 

protection in the country. China’s accession to the World Trade Organization will lead to 

better economic conditions in the country and, over time, consumers will no longer be 

attracted to low-priced counterfeits and, instead, will seek higher-priced genuine and 

luxury goods.  

 By contrast, pessimists believe that China’s entry will exacerbate the existing 

social-economic problems, thus resulting in the potential disruption, or even collapse, of 

the country and the global trading system93. The piracy and the counterfeiting problem 

will worsen in the first few years after China’s entry into the World Trade Organization. 

Moreover, as access to the Chinese market increases, the increase of foreign investment 

                                                             
91 Cline W., Evaluating the Uruguay Round, The World Economy, 18 (1):1, 
https://doi.org/10.1111%2Fj.1467-9701.1995.tb00198.x  
92 Yu P. K., The Second Coming of Intellectual Property Rights in China, Occasional Papers in Intellectual 
Property Rights, Benjamin N. Cardozo School of Law Yeshiva University, 2002, pp. 30-31 
93 Idem, p. 31  

https://doi.org/10.1111%2Fj.1467-9701.1995.tb00198.x
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and trade will enhance the economic conditions that give rise to the piracy and 

counterfeiting problem in the first place. Reduced restrictions on export privileges will 

also allow pirates and counterfeiters to trade more aggressively with markets having a 

“strong appetite for low-priced counterfeit goods”94 . Furthermore, as the current legal 

reforms in China focus primarily on improving the compliance of existing laws with the 

WTO regime, China’s accession to the World Trade Organization might create a 

disincentive for the country to carry out further immediate reforms, in particular in areas 

where non-compliance is questionable, difficult to assess, or hard to prove before the 

Dispute Settlement Body of the WTO. In fact, its “increased stature as a WTO member will 

increase its bargaining position and its leverage against any future pressure to improve its 

piracy problem”95.  

 Considering the uncertainty and the complex nature of the international trading 

system, it is rather difficult to predict the impact of China’s accession to the World Trade 

Organization. Nevertheless, as most commentators tend to agree, the Chinese economy 

likely will deteriorate in the first few years after China’s accession to the World Trade 

Organization. However, once China recovers from this difficult transitional period, the 

Chinese economy will improve, and China eventually might join the United States as an 

economic superpower, and stronger protection of intellectual property will emerge96.  

 Since the current enforcement mechanism of intellectual property rights seems to 

be lax, increasing the presence and effectiveness of private or alternative means of 

resolving intellectual property disputes would be a good solution to improve the 

enforcement mechanism. In fact, he current enforcement mechanism in China is 

dominated by local governmental agencies, is ineffective and too localized for it to be 

effective against intellectual property rights infringements.  

 According to Clarke, despite China having courts, these have difficulties in issuing 

jurisdictions, enforcing any rules it makes, and relatively small damage awards, which will 

                                                             
94 Chow D. C. K., A Primer on Foreign Investment Enterprises and Protection of Intellectual Property in 
China 180 (2002), p. 254  
95 Ibidem: “If China can enter the world’s foremost commercial law regime and be recognized as a member 
of the world trading community despite having the world’s most serious piracy problem, what incentive is 
there to improve the problem and to commit the considerable resources that this would require?” 
96 Yu P. K., The Second Coming of Intellectual Property Rights in China, Occasional Papers in Intellectual 
Property Rights, Benjamin N. Cardozo School of Law Yeshiva University, 2002, p. 31 
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be useful to truly deter intellectual property rights infringements. Were Chinese people 

to improve this pitfall, more foreign people would be likely to invest and work directly in 

China. Probably, the best way to make this possible is for TRIPS and the WTO to pressure 

China to reform its courts with respect to intellectual property issues, in accordance with 

China’s commitments to these organizations and agreements. Another change would be 

to reform the Chinese law that links the severity of the penalty for trafficking counterfeit 

goods to the value of the material seized.  Despite China’s continuing efforts to align its 

standards of intellectual property protection with WTO standards, such as through the 

TRIPS Agreement, the country is still faced with the daunting task of embracing and 

enforcing Western notions of property rights.  

 In the next chapter, I will try to provide, through the analysis and the interpretation 

of the collected data, an explanation of how China changed over the years since the 

accession to the World Trade Organization in 2001. In particular, my focus will be on the 

number of applications for patents, copyrights, trademarks, design, and utility models 

both in China and in Europe from 2001 to the most recent accessible data (2017), on the 

number of litigation cases, and on the figures concerning the evolution of piracy and 

counterfeiting over time.  

 To do so, I will make use of data collected from international databases, 

particularly Chinese and European databases such as World Intellectual Property Office 

(WIPO), European Intellectual Property Office (EUIPO), together with data coming from 

various reports of the Chinese Supreme People’s Court. Clearly, I will mainly focus on the 

Chinese evidence concerning intellectual property and intellectual property rights.  
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Chapter 3 

Collected data and statistics 

 

 

3.1 China’s progress and efforts on the protection of intellectual property rights after joining 

the WTO 

 

For China, acceding to the World Trade Organization required the reworking of 

many of its laws to bring them into conformity with international trade rules, in particular 

those laws that dealt with intellectual property rights. Entrance into the WTO became a 

priority for China for many reasons. One of them is certainly image: membership has 

signified that China is a growing economic power in the international community. 

Moreover, as a member of the WTO, China had the opportunity to take part in the 

development of new international rules on trade. Given its immense size and growing 

economy, China will certainly play a major role in trade talks for many years to come.  

Prior to the entry into the World Trade Organization, China passed a set of new 

laws on copyright, trademark, and patent. Nevertheless, these reforms were only the first 

step of a long process, which is still continuing to this day97. In fact, the protection of 

intellectual property continues to be an ongoing work in China as the country attempts to 

carry out the commitments it undertook with the WTO and, concurrently, protect its own 

domestic markets. In this regard, China is reworking its legal system to provide an 

improved environment for the good of economic and social development98. Laws and 

                                                             
97 Fleming D. C., Counterfeiting in China, University of Pennsylvania East Asia Review, vol. 10, 2014, p. 29 
98 As pointed out by Natalie P. Stoianoff in her work “The Influence of the WTO over China’s Intellectual 
Property Regime”: “such development in the Chinese legal system demonstrates the concept of ‘legal 
transplant’ (also known as ‘diffusion’) where borrowing or ‘importing’ laws from foreign sources assists in 
achieving desired outcomes.” 
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regulations that do not conform to the World Trade Organization are being either 

reworked, eliminated, or replaced by new legislation.  

Following China’s accession to the World Trade Organization, other developments 

in the protection of intellectual property rights have been made in the area of trademark 

infringement. These improvements “gave holders of registered trademarks and interested 

parties the right to seek preliminary injunctions to stop infringement and preserve 

evidence”99. Amendments to the Copyright law have been made as well100, and they now 

govern assignments of copyright, expand the list of works that are protected, introduce 

collective organizations that can assert rights on behalf of their members, expand the list 

of rights which copyright holders possess and change the rules on permitted use without 

authorization.  

However, we must always bear in mind that China is also home to a rampant black 

market, in a sense that a significant portion of its economy is based on counterfeiting and 

on the violation of most of intellectual property laws as intended in a Western 

conception101. Certainly, if China wants to eradicate counterfeiting and piracy, it will not 

be easy to do it without harming the Chinese domestic economy. In China in fact, as argued 

by Fleming, 3 to 5 million people are employed by piracy, both directly and indirectly. 

Recent studies estimate the market value of counterfeit goods upwards of $25 billion 

annually. What is surprising is that many of the most ostentatious brand violators are 

state enterprises and run by the same governments that should be policing them102.  

In fact, according to the Office of the United States Trade Representative’s “2018 

Special 301”, China remains in the Priority Watch List in 2018, and is subject to continuing 

Section 306103 monitoring, and this reflects the “country’s failure to implement promises to 

strengthen its intellectual property protection, to open Chinese market to foreign investment, 

                                                             
99 Fleming D. C., op. cit., p. 30  
100 Ibidem, p. 31, the amendments to the Copyright Law are known as the “Decision of the Standing 
Committee of the National People’s Congress on Amendment of the ‘Copyright Law of the People’s 
Republic of China’”. 
101 Ibidem, p. 27 
102 Ibidem, p. 28  
103 Section 306 of the Trade Act of 1974, available at: https://legcounsel.house.gov/Comps/93-618.pdf, p. 
203 

https://legcounsel.house.gov/Comps/93-618.pdf
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to allow the market a decisive role in allocating resources and to refrain from government 

interference in private sector technology transfer decisions.104” 

Unfortunately, the legal system in China is not prepared enough to handle the 

numerous intellectual property rights infringements, since Chinese laws are relatively 

new and present elements of unfairness and arbitrariness. Under Chinese law, creators 

are not protected, whereas whoever reaches the registration office first is protected, even 

if this person stole someone else’s idea. China draws a distinction between “famous” 

trademarks and those that are not so famous105. Moreover, the legal profession in China 

is sub-standard by Western standards, and the judiciary is equally inept and 

inexperienced.  

China’s mismanagement of intellectual property rights is not only harmful for 

foreign firms, but to domestic ones as well. In fact, many Chinese companies are not 

properly prepared to protect those works that may be considered intellectual property. 

In any case, there is no question that China’s economic prospects have incredibly 

improved following entry into the World Trade Organization. While China’s growing 

economic power will give it a greater role and presumably stake, in maintaining regional 

and global stability, it may cause some problems on the domestic front 106 . The new 

markets in China, which the country has had access to by virtue of its WTO membership, 

have proven damaging to many undercapitalized private and state-owned businesses.  

China has good reasons to strengthen its intellectual property protection. In fact, 

by doing so, China can more effectively capitalize on its inherent strengths in a new 

multinational industrial system. This new multinational industrial system is known as the 

“value chain”, and within the value chain, nations tend not to focus on entire industries 

from beginning to end but rather focus on certain steps in the manufacturing process 

where they have, or can attain, a competitive advantage107.  

Through this system, developing nations such as China will not be served by trying 

to copy and usurp entire industries or processes, but can become more valuable in the 

                                                             
104 Office of the United States Trade Representative (2018), 2018 Special 301, available at: 
https://ustr.gov/sites/default/files/files/Press/Reports/2018%20Special%20301.pdf, p. 39 
105 Idem 
106 Ibidem, p. 32-33 
107 Ibidem, p. 33 

https://ustr.gov/sites/default/files/files/Press/Reports/2018%20Special%20301.pdf
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international manufacturing community by making themselves indispensable in certain 

processes in manufacturing and research and design scheme.  

 

3.2 Collected data and statistics  

 

Throughout next section, I will provide and explain the data, statistics and graphs 

which I collected during my research, concerning piracy and counterfeiting, litigations, 

and about intellectual property and its protection in general.  

China has long been recognized as the engine of the global counterfeiting industry. 

Counterfeit goods are estimated to amount approximately 12.5% of China’s total exports 

and over 1.5% of its gross domestic product108. 72% of counterfeit goods currently in 

circulation in three of the world’s largest markets for such products (the EU, Japan, and 

the USA) have been exported from China109. 49% of all IPR-infringing seizures made in 

the United States in 2015 emanated directly from China110. Japan reported 91% of all 

cases being of Chinese provenance111. EU statistics show Chinese exports as amounting to 

56% of all recoveries by caseload 112 . China is not just responsible for direct exports 

however, and a number of transit countries are also known to contribute significant 

numbers of Chinese-made counterfeits to the overall picture.  

                                                             
108 EUIPO (2017), 2017 Situation Report on Counterfeiting and Piracy in the European Union, p.18, available 
at: 
https://www.europol.europa.eu/sites/default/files/documents/counterfeiting_and_piracy_in_the_europe
an_union.pdf  
109 US Chamber of Commerce, Measuring the magnitude of global counterfeiting: creation of a 
contemporary global measure of physical counterfeiting, GIPC, Washington DC, 2016, p. 3, available at: 
http://www.theglobalipcenter.com/wp-content/themes/gipc/map-
index/assets/pdf/2016/GlobalCounterfeiting_Report.pdf.  
110 US Customs and Border Protection Office of Trade, Homeland Security, Intellectual Property Rights: 
fiscal year 2015 seizure statistics, CBP, Washington, 2016, p. 13, available at: 
https://www.cbp.gov/sites/default/files/assets/documents/2017-
Jan/2015%20IPR%20%20Annual%20Statistics.pdf  
111 Japan Customs, 2015 Seizure statistics of IPR border enforcement, Customs and Tariff Bureau, Tokyo, 
2016, p. 5, available at: www.customs.go.jp/mizugiwa/chiteki/pages/statistics/statistics2015.pdf  
112 European Commission, Directorate-General for Taxation and Customs Union, Report on EU customs 
enforcement of intellectual property rights: results at the EU border 2015, Publications Office of the 
European Union, Luxembourg, 2016, available at: 
https://ec.europa.eu/taxation_customs/sites/taxation/files/2016_ipr_statistics.pdf  

https://www.europol.europa.eu/sites/default/files/documents/counterfeiting_and_piracy_in_the_european_union.pdf
https://www.europol.europa.eu/sites/default/files/documents/counterfeiting_and_piracy_in_the_european_union.pdf
http://www.theglobalipcenter.com/wp-content/themes/gipc/map-index/assets/pdf/2016/GlobalCounterfeiting_Report.pdf
http://www.theglobalipcenter.com/wp-content/themes/gipc/map-index/assets/pdf/2016/GlobalCounterfeiting_Report.pdf
https://www.cbp.gov/sites/default/files/assets/documents/2017-Jan/2015%20IPR%20%20Annual%20Statistics.pdf
https://www.cbp.gov/sites/default/files/assets/documents/2017-Jan/2015%20IPR%20%20Annual%20Statistics.pdf
http://www.customs.go.jp/mizugiwa/chiteki/pages/statistics/statistics2015.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/2016_ipr_statistics.pdf
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According to the OECD report on Trade in counterfeit and pirated goods113, which 

takes in consideration the years 2011, 2012 and 2013, the total number of customs 

seizures of counterfeit and pirated goods worldwide consistently exceeded 100.00. The 

data provide a wealth information about the provenance economies, industry scope of 

counterfeit trade, and the economies of registration of rights holders whose intellectual 

property rights are infringed.  

Regarding provenance economies for trade in counterfeit and pirated goods, most 

economies were indicated as provenance for these products in international trade. 

However, some economies tend to dominate. In fact, as expected, the highest number of 

counterfeit shipments being seized originates from East Asia, with the People’s Republic 

of China being on top, as shown in the table below114.  

The scope of products being counterfeited and pirated is very broad, ranging from 

luxury to common products. To be more specific, the most frequently seized counterfeit 

goods include some luxurious products (such as watches, perfumes, or leather goods), but 

also common products (such as toys or machinery).  

                                                             
113 OECD/EUIPO (2016), Trade in Counterfeit and Pirated Goods – Mapping the economic impact, OECD 
Publishing, Paris, available at: https://read.oecd-ilibrary.org/governance/trade-in-counterfeit-and-
pirated-goods_9789264252653-en#page106  
114 Ibidem, p. 49  

https://read.oecd-ilibrary.org/governance/trade-in-counterfeit-and-pirated-goods_9789264252653-en#page106
https://read.oecd-ilibrary.org/governance/trade-in-counterfeit-and-pirated-goods_9789264252653-en#page106
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Surprisingly, rights holders in China also frequently have their intellectual 

property rights infringed. In fact, about 1.3% of seizures of counterfeit and pirated goods 

Seizure of counterfeit and pirated goods: top provenance economies (2011, 2012, 2013). Source: OECD, 
http://dx.doi.org/10.1787/888933345908 

http://dx.doi.org/10.1787/888933345908


 
52 

 

concerns violations of the intellectual property rights of Chinese companies. This 

contrasts with China being at the top of economies of provenance in counterfeit and 

pirated products. It also indicates a very strong threat of counterfeiting and piracy which 

undermines the innovative efforts of Chinese companies relying on knowledge-based 

capital and using intellectual property rights in their business strategies115.  

 

 

 

Source: OECD/EUIPO (2016), Trade in Counterfeit and Pirated Goods: Mapping the Economic Impact, OECD Publishing, 
Paris, http://dx.doi.org/10.1787/9789264252653-en 

 

                                                             
115 Ibidem, p. 50  
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The table above shows the top 15 provenance economies of counterfeit goods for 

the period ranging from 2011 to 2013, with Hong Kong and China being on top. The data 

are calculated on a GTRIC-e base. A high GTRIC-e score implies either that a given 

economy is reported to be a provenance of high values of counterfeit and pirated products 

in absolute terms (for example in USD), or that a large share of total imports from that 

economy are counterfeit and pirated products.  

According to the research conducted by Kim, Hong, Shin, and Sun, the recent surge 

in exports of counterfeit worldwide, and in particular those from China to other countries, 

has caused many world-leading multinational enterprises (MNEs) to declare intellectual 

property rights infringements to be a urgent global business problem116. It is virtually 

impossible to estimate the value of infringing goods originating from China, but it is 

evident that infringing production in China has grown alongside the remarkable growth 

in the Chinese economy and export.  

China is, in fact, generally acknowledged as the world’s main source of counterfeit 

and infringing goods in recent year. To make an example, in 2012 the total value of 

infringing goods seized at the US ports accounted for $1.26 billion. Of that, more than $900 

million, which is 72% of the total, originated from China117.  

But what are the main contributing factors to rampant counterfeiting in China? To 

begin with, large profit margins, a low probability of being caught and light penalties make 

product counterfeiting particular attractive. Moreover, rapid diffusion of production 

technology across countries provide the counterfeiters with the ability to imitate and 

make near-perfect copies of new products in a relatively easy and quick way. Sometimes, 

counterfeiters may also be helped by foreign companies that do not carefully look after 

the production of their goods in China. In fact, foreign companies tend to rush into the 

Chinese market without proper clauses on production supervision and plant inspection 

in the agreement, and therefore their partners or licensees have the opportunity to pirate 

produce the copyrighted or patented products. Some of them secretly resell the licensed 

technology or subcontract production to other manufacturers and use the pirated 

                                                             
116 Kim I., Hong E., Shin J. K., Sun L., Some Bad News Is Good News for Foreign Investors: The Case of 
Intellectual Property Rights Infringement in China, Thunderbird International Business Review, vol. 58, 
Issue 4, p. 319 
117 Idem  
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products to fill up domestic orders. Another factor is the slack supply chain in the Chinese 

distribution system, as counterfeiters often use unauthorized dealerships networks to 

move and mix counterfeit products with authentic products in the market.  

Furthermore, the lack of effort by the Chinese government to crack down on 

product counterfeiting in the country is another major factor. Apparently, Chinese 

government regards counterfeiting as a minor crime. Laws protecting intellectual 

property rights are often not enforced and, when caught, counterfeiters may only have 

their products confiscated and receive a symbolic fine. Also, because of a decentralized 

enforcement authority structure, local governments may not cooperate with the central 

government in undertaking crack down measures if they want to protect their local 

economic interests.  

According to Kassner, due to the legacies of China’s centrally planned economy 

system, the administrative proceedings have played arguably the most important role in 

intellectual property rights enforcement 118 . Therefore, the number of administrative 

infringement claim cases under investigation in a province can be regarded as an 

informative indicator of the extent to which the province commits to combat intellectual 

property rights infringements. As shown in the following table, from 2002 to 2012 the 

number of patent disputes handled by local intellectual property authorities totaled 

14.451 cases. As for geographic distribution, more than 70% of patent infringement was 

claimed in the coastal region in 2002. While the coastal region retained its dominant 

position in infringement claims, its share in the national total decreased by 21.64%, from 

72.34% in 2002 to 50.70% in 2011. The central region took 18.72% of the share from the 

coastal region. The west basically kept the same growth pace with that of the national 

total, swinging between 11.15% and 17.89%. In general, from 2002 to 2012, there was a 

tendency of reduced regional disparity119.  

                                                             
118 Kassner G., China’s IP Reform: State Interests Align with Intellectual Property Protection (Again), 2012 
119 119 Kim I., Hong E., Shin J. K., Sun L., Some Bad News Is Good News for Foreign Investors: The Case of 
Intellectual Property Rights Infringement in China, Thunderbird International Business Review, vol. 58, 
Issue 4, p. 320 
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Source: Some bad news is good news for foreign investors: the case of intellectual property rights infringement in China, 
https://doi.org/10.1002/tie.21782 

 

Local differences can also be seen for what concerns intellectual property rights 

enforcement, which varies greatly at the provincial level in China120, as shown in the map 

below. Enforcement appears to be best in the coastal region of China, weaker in central 

China, and the weakest in the northeast and southwest regions.  

                                                             
120 Ang J. S., Cheng Y., Wu C., Does Enforcement of Intellectual Property Rights Matter in China? Evidence 
from Financing and Investment Choices in the High-tech Industry, Review of Economic and Statistics, vol. 
96, issue 2, May 2014, p. 336 

Source: Does enforcement of intellectual property rights matter in China? Evidence from financing and investment 
choices in the high-tech industry, figure 2, p. 337 
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According to Chinese governmental authorities, intellectual property litigation and 

prosecution numbers keep on increasing considerably. As claimed by the Supreme 

People’s Court White Paper of 2017, China remains the world’s largest IP litigation site 

and the intellectual property litigation numbers keep on growing significantly every year. 

In fact, in 2017, Chinese courts filed a total of 237.242 intellectual property cases, plus an 

additional 11.564 pending cases. Compared to 2016, in 2017 there was an increase rate 

of 33.50%121.  

The recent increase in the volume of intellectual property disputes lead to the need 

for specialization of personnel in order to improve efficiency and to ensure the uniformity 

of IP justice, specialization of the IP judiciary, centralization of jurisdiction and 

concentration of procedures122. To understand the increase in the volume of intellectual 

property cases, see the graph below.  

 

 

 

                                                             
121 China IP litigation and prosecution statistics: taking a step back to see the bigger picture, available at: 
https://www.limegreenipnews.com/2018/09/china-ip-litigation-and-prosecution-statistics-taking-a-
step-back-to-see-the-bigger-picture/  
122 Lee N., Zhang L., Specialized IP Courts in China – Judicial Governance of Intellectual Property Rights, IIC 
(2017) 48:900-924, p. 914 

https://www.limegreenipnews.com/2018/09/china-ip-litigation-and-prosecution-statistics-taking-a-step-back-to-see-the-bigger-picture/
https://www.limegreenipnews.com/2018/09/china-ip-litigation-and-prosecution-statistics-taking-a-step-back-to-see-the-bigger-picture/
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In relation to administrative intellectual property cases, the total for new 

administrative intellectual property cases was 8.820; these cases were filed at the first 

instance level, accounting for an increase of 22.74% in comparison with 2016. Among 

these, patent cases were 9.8%, with a decreasing figure of 22.35% if compared to the 

previous year, while administrative trademark cases accepted by the courts accounted for 

7.931, with an increase rate of 32.4% compared to 2016123.  

 

 

 

Conversely, the figure for Europe remains lower, with 114.952 filed cases. Among 

these, patent cases were 17.984, copyright cases were 46.589, and trademark cases were 

50.379. This discrepancy can be explained by the comparative frequency of intellectual 

property infringement disputes in China, and also by the fact that in China, each 

intellectual property right is in principle litigated separately, while in other countries, 

such as in EU jurisdictions, intellectual property rights can be litigated throughout a single 

procedure124.  

 

                                                             
123 Idem  
124 Idem  
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The China IP litigation report and outlook for 2016-2017 (Beijing Sanyou 

Intellectual Property Agency Ltd.) states that, according to the Supreme People’s Court, 

147.000 cases were closed in 2016, an increase of 9.55% on a year-on-year basis, and this 

figure was expected to reach 161.000 in 2017 (an increase of 9.32% in comparison to the 

previous year). In the chart below, we can observe how the number of closed IP cases of 

first instance grew over the years from 2013 to 2017125.  

 

 

 

                                                             
125 Beijing Sanyou Intellectual Property Agency Ltd. (2018), China IP litigation report and outlook for 2016-
2017, available at: https://www.lexology.com/library/detail.aspx?g=72c4bd95-9bb0-4afe-b767-
4d4dd9e90975  
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According to statistics, Beijing IP court accepted 10.638 intellectual property cases 

in 2016, which is an increase of 15.74% on a year-on-year basis (as the number of 

intellectual property cases accepted in 2015 was equal to 9.191 cases), and this number 

reached 11.108 by August 2017126.  

 

 

 

Trademark cases were 156.000 in 2016, with an increase rate of 32.8% on a year-

on-year basis. The prediction for 2017 was of 190.000 to 200.000, which will account for 

an increase of 23%. In the chart below, we can observe how the number of filings of 

trademark appraisal cases grew over the years from 2014 to 2017127.  

 

                                                             
126 Idem 
127 Idem 
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There were 48.916 patent administrative cases in 2016, a solid 36.5% increase on 

a year-on-year basis, with 71.000 estimated for 2017 (+44.6%). Patent infringement cases 

accounted for 20.859, with an increase rate of 42.8% on a year-on-year basis, while patent 

counterfeiting cases were 28.057, with an increase of 32.1% on a year-on-year basis. The 

chart below represents the figures for the handling for patent administrative cases from 

2014 to 2017128. 

 

 

 

                                                             
128 Idem 
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According to the State Intellectual Property Office (SIPO) report for the first half of 

2018, there were 751.000 invention patent applications, meaning that compared to 2017 

there was an increase rate of 32.9%. 217.000 invention patents were granted in the first 

half of 2018. Among these, 171.000 were granted to domestic entities and 46.000 to 

foreign entities129.  

 

 

 

23.000 Patent Cooperation Treaty patent applications were filed, which accounts 

for an increase of 6.3% compared to 2017. Of these, 21.600 were from local applicants 

and 1.400 from foreign applicants130.  

 

                                                             
129 China IP litigation and prosecution statistics: taking a step back to see the bigger picture, available at: 
https://www.limegreenipnews.com/2018/09/china-ip-litigation-and-prosecution-statistics-taking-a-
step-back-to-see-the-bigger-picture/ 
130 Idem  
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https://www.limegreenipnews.com/2018/09/china-ip-litigation-and-prosecution-statistics-taking-a-step-back-to-see-the-bigger-picture/
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The number of trademark applications had an increase of 57.5% in comparison 

with 2017, with a total number of applications of 358.600131.  

Since China’s accession to the World Trade Organization in 2001, the number of 

applications for the protection of intellectual property rights considerably changed over 

time. If we take in consideration the number of applications for design, the figures for 

China rapidly grew from 60.647 applications in 2001 to 650.344 applications in 2016.  

 

 

                                                             
131 Idem  
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Similar increases can be noticed also for trademark, which grew from 259.417 

applications in 2001 to 2.104.409 in 2014 (data concerning the years 2015 and 2016 are 

not available).  

 

 

 

Patent applications in China grew from 63.450 in 2001 to 1.338.503 in 2016. 

 

 

 

0

500,000

1,000,000

1,500,000

2,000,000

2,500,000

2001200220032004200520062007200820092010201120122013201420152016

Total trademark applications in China

0

200,000

400,000

600,000

800,000

1,000,000

1,200,000

1,400,000

1,600,000

2001200220032004200520062007200820092010201120122013201420152016

Total patent applications in China



 
64 

 

Similarly, utility model applications grew from 79.722 in 2001 to 1.475.977 in 

2016.  

 

 

 

On the other hand, were we to take in consideration the number of applications in 

Europe during the period 2001-2016, we will notice that the figures remained relatively 

stable over time. In fact, as for design applications, the figures grew from 10.412 in 2003 

to 28.394 in 2016 (data for 2001 and 2002 are not available). 
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For what concerns trademark applications, the figures grew from 48.849 in 2001 

to 138.520 in 2016.  

 

 

The figures for patent applications in Europe grew from 110.027 applications in 

2001 to 159.358 applications in 2016.  

 

 

 

Lastly, as for utility model applications, the figures grew from 38.990 in 2001 to 

45.630 in 2016.  
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Copyright cases are still the most numerous. In fact, they grew by 57.80% 

compared to 2016, reaching a total of 137.267; trademarks, at 37.946, grew by 39.58% 

compared to the previous year; patents take the third place at 16.010 cases, with an 

increase of 39.58%. Other cases, including unfair competition and technology contract 

cases, amounted to 9.816.  

As for data regarding the year 2017, I consulted World Intellectual Property 

Indicators 2018 by WIPO132. Talking about patents, the number of applications worldwide 

grew from 3.125.100 in 2016 to 3.168.900 in 2017. Of these, 1.381.594 were from China, 

accounting for 43.6% of world total.  

 

                                                             
132 WIPO (2018), World Intellectual Property Indicators 2018, Geneva: World Intellectual Property Office, 
available at: https://www.wipo.int/edocs/pubdocs/en/wipo_pub_941_2018.pdf  
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It is relevant to notice that Chinese Intellectual Property Office reformed its 

method of collection of patent applications in 2017. In fact, before 2017, all applications 

received were included. This changed with 2017, when Chinese Intellectual Property 

Office decided to include only applications for which the Office has received the payment 

of application fees.  

It is interesting to analyze the development of patent filings from 1883 onwards. 

In fact, from 1883 to 1963, the US Patent Office was the leader as for patent filings 

worldwide. In 1968, Japan outdid the US and managed to maintain the leading position 

until 2005. From the 1980s, both the EU and the Republic of Korea obtained an important 

role worldwide, and so did China from 1995. China was also able to surpass the leading 

entities from 2005 onwards, now reaching a situation in which it receives the highest 

numbers of applications worldwide.  
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Source: World Intellectual Property Indicators 2018, WIPO,  A7. Trend in Patent applications for the top five offices, 1883-

2017 

 

Furthermore, by considering the number of resident patent applications filed at 

China, Japan, South Korea and US patent offices, we can see that China overtook the US 

and Japan in 2009 and 2010 respectively. In fact, from 1985 to 2012, domestic patent 

applications at United States Patent and Trademark Office (USPTO) had been increasing 

at an annual rate of 5.5% (a phenomenon which has been defined as “US patent 

explosion”). By contrast, resident patent applications at State Intellectual Property Office 

(SIPO) registered an annual growth rate of 20%, with significant acceleration in the most 

recent years. The period taken in consideration saw the most dramatic increase: the 

number of resident applications almost tripled from 153.060 in 2007 to 415.829 in 2011. 

Resident patent applications at the Japan patent office had been rising from the mid-

1980s to the late 1990s, but started declining after that, with the number of applications 

filed in 2012 similar to that of 1985. South Korea, a country that has made the transition 

from imitation to innovation, started in the mid-1980s with a similar number of resident 

patent applications as China, but only grew its patent applications at a lower rate of 16% 

per year133. If resident patent applications at SIPO had followed similar growth patterns 

as those at USPTO and South Korea patent office up until 2005, they clearly embarked on 

a much faster growth trajectory after that, as shown in the graph below.  

                                                             
133 Hu A. G. Z., Zhang P., Zhao L., China as number one? Evidence from China’s most recent patenting surge, 
Journal of Development Economics, vol. 124, pp. 107-119, 2017 
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Source: China as number one? Evidence from China's most recent patenting surge, fig. 1, p. 108 

 

Utility model applications increased from 1.553.280 in 2016 to 1.761.200 in 2017. 

95.8% of this number consisted of applications from China (in fact, Chinese applications 

for utility models totaled 1.687.593 in 2017)134.  

 

                                                             
134 Data available at: https://www.wipo.int/portal/en/index.html  

https://www.wipo.int/portal/en/index.html
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2017 was the eighth consecutive year of growth for trademarks in the last decades. 

In fact, trademarks applications worldwide in 2016 were 9.771.400, while the figure grew 

to 12.387.600 in 2017. China reached a total of 5.739.823 applications in 2017 (46.3% of 

world total)135.  

 

 

 

                                                             
135 Data available at: https://www.wipo.int/portal/en/index.html  
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Industrial designs applications grew from 1.240.600 in 2016 to 1.242.100 in 2017. 

50.6% of these were from China (628.658), while the figure for EU was 111.021 (8.9% of 

world total)136.  

 

 

 

As for plant varieties, the number of applications worldwide in 2016 was 16.560, 

and it reached 18.490 in 2017. The total number of applications coming from China was 

4.465 (24.1% of world total), while for EU the number was 3.422 (18.5% of world total)137.  

 

                                                             
136 Data available at: https://www.wipo.int/portal/en/index.html  
137 Idem  
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 As reported in 中国商标品牌战略年度发展报告（2017）138, the proportion of 

trademark online applications has increased from 63% in 2012 to 85% in 2017. In the 

past five years, the number of trademark applications in China has reached 15.846 million, 

accounting for the 58.2% of the total number of applications worldwide. In the same 

period, there were 9.354 million approved registrations, accounting for 55% of the total. 

The number of valid trademark registrations in China ranks first in the world for 16 

consecutive years and, more than that, China handled more than 660.000 trademark 

review cases.  

 During the period 2012-2017, a total of 173.000 trademark infringement cases 

have been investigated, involving a total amount of 2.32 billion yuan. 1.117 suspected 

criminal cases and 1.049 suspects were transferred to the judicial organs according to law. 

In the past five years, 1.563 geographical indication trademarks have been registered, 

accounting for 41.65% of the total registrations. Over the same period, the number of 

valid trademark registrations under Madrid139 has increased by 10.020, accounting for 

40.07% of the total effective registrations. 

                                                             
138 国家工商行政管理总局商标局，中国商标品牌战略年度发展报告（2017）- China Brand Strategy 
Annual Development Report (2017) 
139 The term “Madrid” refers to the Madrid System, which includes the Madrid Protocol and the Madrid 
Agreement. 
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 In 2017, the number of trademark registration applications in China was 5.748 

million, a year-on-year increase of 55.72% and online applications were 4.897 million, 

accounting for 85% of the total applications. According to the statistics of relevant brand 

evaluation agencies, the value of Chinese brands increased by 937% in the past 12 years, 

accounting for 11% of the total value of the top 100 global brands. 

 By the end of 2017, China registered 3.906 geographical indication trademarks. 

During the year 2017, Chinese applicants submitted 4.810 applications for international 

registration of Madrid trademarks, a year-on-year increase of 59.6%, ranking third in the 

Madrid Union. In the same year, the number of trademark registration applications in 

China continued to grow rapidly. The number of trademark registration applications was 

5.748 million, a year-on-year increase of 55.72%. Among them, there were 5.539 million 

domestic applications, accounting for 96.36% of the total number of applications for 

registration throughout the year, as can be seen in the graph below140.  

 

 

China's trademark application volume and gross domestic product (2000-2017), source: 
http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf, p. 5 

 

                                                             
140 国家工商行政管理总局商标局，中国商标品牌战略年度发展报告（2017）- China Brand Strategy 
Annual Development Report (2017), p. 5 

http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf
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 As of the end of December 2017, the cumulative number of trademark applications 

in China was 27.842 million, with a total registered number of 17.301 million, and the 

number of valid registered trademarks was 14.92 million, ranking first in the world for, 

as mentioned above, 16 consecutive years. By the end of 2017, China registered a total of 

3.906 geographical indication trademarks and 91 foreign registered geographical 

indication trademarks in China. A total of 2.851.300 registered agricultural products 

trademarks were approved. In 2017, Chinese applicants submitted 4.810 applications for 

international registration of Madrid trademarks, accounting for a year-on-year increase 

of 59.6%, ranking third in the Madrid Union. The number of domestic trademark 

registration applications for service categories was 1.846 million, accounting for 32.11% 

of the total applications. From the proportion of applications in each category in recent 

years, the number of applications for trademark registrations in service categories has 

increased from 25.09% in 2013 to 32.11% in 2017, an increase of nearly 7 percentage 

points, as can be seen in the following graph141.  

 

 

The proportion of trademark applications in China (2013-2017), source: 
http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf, p. 6 

 

 According to these data, the top five provinces and municipalities in the number of 

domestic registration applications are Guangdong (1.095 million), Zhejiang (547.000), 

Beijing (490.000), Jiangsu (353.000), and Shanghai (344.000). The sum of the applications 

of the five provinces exceeded half of the total domestic applications, reaching 51.07%. 

The same classification is valid also for domestic registrations with, respectively, 2.525 

                                                             
141 国家工商行政管理总局商标局，中国商标品牌战略年度发展报告（2017）- China Brand Strategy 
Annual Development Report (2017), p. 6 

http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf
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million for Guangdong, 1.545 million for Zhejiang, 1.142 million for Beijing, 890.000 for 

Jiangsu, and 878.000 for Shanghai142.  

 

 

National trademark application volume and cumulative effective registrations amount (2017), source: 
http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf, p. 7 

 

To make a comparison, the top ten foreign countries or regions for foreign 

applications in China are the United States (44.000), Japan (20.000), Germany (19.000), 

South Korea (16.000), the UK (15.800), France (11.000), Switzerland (8286), Italy (7945), 

Australia (7921), and Belgium (6763). These ten countries account for the 74.75% of the 

total number of foreign applications in China.  

In 2017, the number of trademark registration applications was 5.748 million, a 

year-on-year increase of 55.72%. The Trademark Office reviewed a total of 4.252 million 

trademark registration applications, a year-on-year increase of 41.76% and approved 

2.792 million registered trademarks (a year-on-year increase of 23.82%). 

During 2017, the Trademark Office of the State Administration for Industry and 

Commerce (SAIC) accepted 354.000 applications for trademark registration changes, a 

year-on-year increase of 64.79%. The number of applications for trademark transfer was 

297.000, a year-on-year increase of 85.88%. The number of applications for trademark 

                                                             
142 国家工商行政管理总局商标局，中国商标品牌战略年度发展报告（2017）- China Brand Strategy 
Annual Development Report (2017), p. 7 

http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf
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renewal registration was 179.000, accounting for a year-on-year increase of 47.77%, and 

the applications for trademark license were 26.000, a year-on-year increase of 60.16%.  

In 2017, the number of applications for trademark registration change was 

303.000, accounting for a year-on-year increase of 57%. The number of applications for 

trademark transfer was 247.000, a year-on-year increase of 51%. The number of 

trademark renewals was 178.000, accounting for a year-on-year increase of 36%, while 

the number of trademark license contracts was 30.000, a year-on-year increase of 67%.  

As of the end of December 2017, a total of 91 foreign trademarks were registered, 

accounting for 2.3% of the total number of registered geographical indication trademarks 

nationwide. The top three countries are France (38), Italy (20), and the United States 

(14)143.  

 

Number of registered foreign geographical indication trademarks in China, source: 
http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf, p. 16 

 

According to the statistics of World Intellectual Property Organization (WIPO), in 

2017, Chinese applicants submitted 4.810 applications for international registration of 

                                                             
143 国家工商行政管理总局商标局，中国商标品牌战略年度发展报告（2017）- China Brand Strategy 
Annual Development Report (2017), p. 16 

http://sbj.saic.gov.cn/sbtj/201805/W020180513829986812509.pdf
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Madrid trademarks, a year-on-year increase of 59.6%, ranking third in the Madrid Union. 

This is the first time in China that the number of applications has exceeded 4.000. By the 

end of 2017, the cumulative effective registration of trademarks under Madrid in China 

was 25.000, an increase of 2.736 over the end of 2016. 

Furthermore, the State Administration for Industry and Commerce has formulated 

and issued the “Main points for the National Industry and Commerce and Market 

Supervision Departments to combat infringement and counterfeiting in 2017” in order to 

promote the implementation of various efforts to combat infringement and counterfeiting. 

The results have been remarkable. In 2017, all levels of Industry and Commerce and 

Market Supervision Departments across the country filed a total of 582.000 cases of 

infringement and counterfeiting; 54.100 cases were settled, involving 695 million yuan; 

557 cases of counterfeit and fake sales were destroyed, and suspected crimes were 

transferred to the judicial authorities according to law.  

The purpose is to continue to increase law enforcement efforts in order to combat 

unfair competition such as counterfeiting and infringement of trade secrets, to promote 

the implementation of the coordination mechanism for investigating and handling major 

cases of counterfeiting and unfair competition. In fact, in 2017, the National Industry and 

Commerce and Market Supervision Departments investigated and handled 5.839 cases of 

infringement of intellectual property rights, with a case value of 88.834 million yuan and 

a fine of 64.813 million yuan. 

In 2017, the Trademark Review and Adjudication Board received 205.239 

applications for trademark review cases, 168.894 review cases (an increase of 34.87% 

over the same period during the previous year), 9.310 first-instance cases involving 

administrative litigation, and 880 administrative reconsideration cases for trademark 

procedural disputes. 731 cases were concluded. 114.215 cases were rejected, an increase 

of 38.43% over the same period during 2016. 

Talking about the year 2018, according to the data provided by Xinhua News 

Agency144 (新华社 XīnhuáShè), the total number of invention patent applications in China 

was 1.542 million. 432.000 invention patents were authorized, and among them 346.000 

                                                             
144 新华社，2018 年度知识产权统计数据集中发布 我国每万人口发明专利拥有量达 11.5 件，available at: 
http://www.gov.cn/xinwen/2019-01/10/content_5356787.htm 

http://www.gov.cn/xinwen/2019-01/10/content_5356787.htm
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were domestic invention patents. The number of trademark registration applications 

reached 7.371 million in 2018, and trademark registrations were 5.007 million. Among 

these, 4.977 million were domestic trademark registrations. As for geographical 

indication products, 67 products were protected, and 961 geographical indication 

trademarks were registered. 3.815 pieces of layout design of integrated circuits were 

issued, and this figure represents a year-on-year increase of 42.9%. 

 By the end of 2018, China’s domestic145 invention patents totaled 1.602 million. 

The number of domestic effective trademark registrations, excluding foreign registrations 

in China and Madrid registrations, reached 18.049 million. A total of 2.380 geographical 

indication products were approved, 4.867 were registered, and 8.179 enterprises were 

approved for the use of special signs.  

 According to Xinhua News Agency, the quality of intellectual property rights has 

shown a steady and positive trend. Taking invention patents as an example, during 2018, 

the average number of claims for domestic invention patents was 8.3, an increase of 0.3 

compared with 2017. By the end of 2018, the average lifetime of effective invention 

patents in China was 6.4 years, an increase of 0.2 years compared with 2017, and the 

quality of domestic invention patents was stable.  

 At the same time, the benefits of intellectual property use have grown rapidly. The 

deputy director of the Department of Applied Promotion of the State Intellectual Property 

Office (SIPO), Zhao Meisheng, said that in recent years China has effectively promoted the 

construction of a four-in-one intellectual property operation service system for platforms, 

institutions, capital and industry, and strengthened the use of intellectual property rights, 

while also promoting the transfer of intellectual property rights.  

 We can see the volume of trademark applications for the year 2018 (compared 

with 2017) in the following graph.  

                                                             
145 By domestic, we refer to Mainland China, therefore excluding Hong Kong, Macao, and Taiwan. 
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2018 年度每月商标申请量统计, Monthly trademark application statistics for 2018, available at: 
www.trademark.cn/pressreleases?id=1539 

 

 

 As for the data regarding 2019, I consulted “2019 年 1-2 月我国商标注册申请量为

103.6 万件”146. During January and February 2019, there were 246.000 invention patent 

applications and 72.000 invention patents; by the end of February 2019, there were 2.405 

million invention patents in China, 1.64 million of which were domestic invention patents.  

 During January and February of the same year, 358.000 utility model patent 

applications were issued, and there were 249.000 utility patents. By the end of February 

2019, there were 4.506 million utility model patents, a year-on-year increase of 22.2%. In 

January and February 2019, there were 111.000 design patent applications and 80.000 

design patents for exterior design. By the end of February 2019, there were 1.629 million 

design patents.  

                                                             
146 中国商标网，2019 年 1-2 月我国商标注册申请量为 103.6 万件, available at: 
http://www.epbiao.com/shangbiaos/24829.html 

http://www.trademark.cn/pressreleases?id=1539
http://www.epbiao.com/shangbiaos/24829.html
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 The data regarding Patent Cooperation Treaty (PCT) are also relevant. During 

January and February 2019, there were 0.66 million PCT international patent applications, 

0.6 million of which were domestic applications.  

 The number of applications for trademark registration over the analyzed period 

was 1.036 million, and there were 1.194 million trademark registrations; by the end of 

February 2019, there were 206.52 million effective registered trademarks. During 

January and February 2019, 26.000 trademark opposition applications were filed, and 

11.000 objection cases were reviewed. There were 947 applications for Madrid 

trademark international registration, 70.000 applications for trademark review cases 

were received, and a total of 52.000 cases were closed.  

 

3.3 Intellectual property crimes: overlook and statistics 

 

 Intellectual property crimes in China refer to the acts that occur in the field of 

intellectual property rights, infringe the relevant intellectual property rights system, and 

should be punished according to law 147 . In a broader sense, the crime of intellectual 

property includes crimes which do not infringe the relevant specific intellectual property 

rights but violate the relevant intellectual property rights system.  

 In China, the number of intellectual property cases and the number of crimes in the 

broad sense increases year by year, with the largest increase accounting for +132.4% over 

the year 2012. The main reason for this consistent increase is the “Sword” campaign 

launched by China’s national public security organs during 2011 in order to prevent 

intellectual property crimes. Intellectual property crimes are, nevertheless, rampant, as 

shown in the graph148. 

 

                                                             
147 Bao Y., Statistics and Characteristics Analysis of China’s Intellectual Property Crimes, MATEC Web of 
Conferences [2261-236X], 2018, vol. 228, p.1 
148 Idem  
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Source: Statistics and characteristics analysis of China's intellectual property crimes, table 1, https://www.matec-
conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html 

  

On the other hand, the number of cases of intellectual property crimes in the 

narrow sense (a section of the crime of undermining the socialist market economic order 

in the current Criminal Law149), decupled from 2005 to 2014, with a significant upward 

trend. Au contraire, although the growth rate of intellectual property crimes in the broad 

sense is not significant, there is still an overall increase, as shown below.  

 

                                                             
149 Idem: “In a narrow sense, intellectual property crimes refers to a section of the crime of undermining the 
socialist market economic order in the current Criminal Law, which contains seven specific crimes.” 
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Source: Statistics and characteristics analysis of China's intellectual property crimes, table 2, https://www.matec-
conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html 

 

In the next two graphs, we can see the numbers of intellectual property 

infringement crimes in national courts in China, as well as the proportion of each specific 

crime. In particular, the three crimes of infringement of the registered trademark right 

are the most common, and the crime of infringement of copyright also has a large 

proportion150.  

 

                                                             
150 Ibidem, p. 2-3 
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Source: Statistics and characteristics analysis of China's intellectual property crimes, table 3, https://www.matec-
conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html 

 

 

 

Source: Statistics and characteristics analysis of China's intellectual property crimes, table 4, https://www.matec-
conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html 

 

 In the following chapter, I will try and provide an overall analysis of all the data 

and statistics which I collected throughout my research work and which were presented 

in this chapter. Furthermore, availing myself of the international existing literature and of 

the knowledge derived from my research, I will also provide some considerations and 

0 500 1000 1500 2000 2500

Crime of infringing business secrets

Crime of infringing copyright

Crime of illegally manufacturing registered
trademarks

Crime of selling illegally manufactured
registered trademarks

Crime of counterfeiting registered
trademarks

Number of crimes against intellectual property 
rights in the national courts (2015)

https://www.matec-conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html
https://www.matec-conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html
https://www.matec-conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html
https://www.matec-conferences.org/articles/matecconf/abs/2018/87/matecconf_cas2018_05013/matecconf_cas2018_05013.html
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interpretations of the future perspectives and scenarios for intellectual property rights in 

China. 
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Chapter 4 

Analysis of collected data and future perspectives of IPRs in China 

 

 

The purpose of this chapter is to analyze the data I collected during my research 

and to draw some conclusions about the present intellectual property environment in 

China. Furthermore, I will also provide some considerations on what the future 

perspectives for Chinese IPRs will be, on the basis of my research and knowledge.  

 

4.1 Analysis of collected data  

 

 During my research work, I gathered data and statistics coming from: Statistics and 

Characteristics Analysis of China’s Intellectual Property Crimes, 2019 年 1-2 月我国商标

注册申请量为 103.6 万件, 2018 年度知识产权统计数据集中发布 我国每万人口发明专

利拥有量达 11.5 件, World Intellectual Property Indicators 2018, 中国商标品牌战略年度

发展报告 (2017), World Intellectual Property Office (WIPO) website, China as number 

one? Evidence from China’s most recent patenting surge, China IP litigation and 

prosecution statistics: taking a step back to see the bigger picture, China IP litigation 

report and outlook for 2016-2017, Specialized IP Courts in China – Judicial Governance of 

Intellectual Property Rights, The Supreme People’s Court of the People’s Republic of China 

最高人民法院 , Does Enforcement of Intellectual Property Rights Matter in China? 

Evidence from Financing and Investment Choices in the High-tech Industry, Trade in 

Counterfeit and Pirated Goods: Mapping the Economic Impact, Some Bad News is Good 

News for Foreign Investors: The Case of Intellectual Property Rights Infringement in 

China, China’s IP Reform: State Interests Align with Intellectual Property Protection 

(Again), Measuring the magnitude of global counterfeiting: creation of contemporary 

global measure of physical counterfeiting, Intellectual property rights, fiscal year 2015 



 
86 

 

seizure statistics, 2015 Seizure statistics of IPR border enforcement, Report on EU 

customs enforcement of intellectual property rights: results at the EU border 2015, 2017 

Situation Report on Counterfeiting and Piracy in the European Union, and 2018 Special 

301. 

 All the collected data and statistics take in consideration the overall situation 

regarding the protection of intellectual property rights around the world, and in 

particular in China and Europe. Moreover, the data also provide us with information about 

litigation and prosecution of intellectual property cases and about the level of protection 

and enforcement of intellectual property rights. Some of the data concern the recent 

developments of intellectual property and its protection after the latest reforms in the 

field, while some others regard the creation of specialized intellectual property courts in 

China and the judicial governance of intellectual property rights. I also analyzed reports 

concerning statistics and characteristics of intellectual property crimes and 

counterfeiting seizures in various countries, making use of both Chinese and international 

sources.  

 By analyzing and comparing the gathered data and statistics, we can find some 

main trends. First of all, in general, the accession to the World Trade Organization had a 

considerable impact on China’s intellectual property environment. As a matter of fact, 

entering the WTO meant that China had to align with international standards, and 

therefore the People’s Republic of China had to pass a batch of new laws and regulations 

on patent, copyright and trademark, which had to be consistent with the international 

environment.  

 Despite all the progresses China has made over the recent last years on the 

protection of intellectual property rights, the country still remains, according to the 

United States Trade Representative’s “2018 Special 301”, in the Priority Watch List in 2018, 

and is subject to continuing monitoring, since it still is home to a rampant black market, 

which employs 3 to 5 million people, according to recent studies. As of 2017, as reported 

in “2017 Situation Report on Counterfeiting and Piracy in the European Union” by EUIPO, 

counterfeiting goods account approximately for 12.5% of China’s total exports and for 

over 1.5% of its GDP. It is interesting to analyze the number of patent disputes handled 

by local intellectual property authorities from 2002 to 2012 in China:  
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TOTAL CASES: 14.451 2002 2012 

Coastal region 72.34% 50.70% 

Central region 16.51% 23.10% 

Western region 11.15% 17.89% 

 

The general trend was that of a reduced regional disparity, even though it is generally 

acknowledged that the level of intellectual property enforcement is stronger in the coastal 

region of China.  

 As for the volume of intellectual property litigation and prosecutions, the numbers 

continue to increase consistently. In fact, China remains the world’s largest intellectual 

property litigation site, with a total of 237.242 intellectual property cases filed in 2017, 

an increase of 33.50% compared to 2016. This shows an increasing attention towards the 

protection of intellectual property, but it also underlines the need for an increased 

competence and specialization, in order to improve efficiency.  

 The increasing attention towards the protection and handling of intellectual 

property rights can also be seen in the figures representing the number of intellectual 

property cases handled by courts in China in 2016:  

 2016 Year-on-year 

increase 

Estimated for 2017 

IP CASES 10.638 +15.74% 11.108 

TRADEMARK 

CASES 

156.000 +32.8% 190.000/200.000 

PATENT 

ADMINISTRATIVE 

CASES 

48.916 +44.6% 71.000 

PATENT 

INFRINGEMENT 

CASES 

20.859 +42.8% - 
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PATENT 

COUNTERFEITING 

CASES 

28.057 +32.1% - 

It is of particular interest to notice the evolution in the figures representing the 

number of applications for design, trademark, patent, and utility model since China’s 

accession to the WTO, compared with that for Europe over the same period (2001-2016):  

 2001 2016 

DESIGN China Europe China Europe 

60.647 10.412 

(2003) 

650.344 28.394 

TRADEMARK 259.417 48.849 2.104.409 138.520 

PATENT 63.450 110.027 1.338.503 159.358 

UTILITY MODEL 79.722 38.990 1.475.977 45.630 

 

 The data coming from WIPO’s World Intellectual Property Indicators 2018 help us 

understand what the extension of intellectual property in China is. In fact, by analyzing 

the aforementioned data, we can see that the number of patent applications worldwide 

grew from 3.125.100 in 2016 to 3.168.900 in 2017. Of these, 1.381.594 were from China, 

accounting for 43.6% of the world total. Similarly, the number of utility model 

applications worldwide increased from 1.553.280 in 2016 to 1.761.200 in 2017; of these, 

1.687.593 were from China, accounting for 95.8% of the world total. Trademark 

applications grew from 9.771.400 in 2016 to 12.387.600 in 2017, and 5.739.823 of these 

were from China, accounting for 46.3% of the world total.  

 China’s attention towards intellectual property and its protection continues to 

grow, as underlined by WIPO. In fact, the number of patent applications in China has an 

annual growth rate of 20%, but a significant acceleration can be seen in recent years, with 

the most dramatic increase of patent applications between 2007 and 2011 (the number 

of applications almost tripled, from 153.060 in 2007 to 415.829 in 2011).  

 Summing up the relevant data from 中国商标品牌战略年度发展报告（2017）, we 

can notice a general increase in the figures:  
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 2017  

Trademark registration 

applications 

5.748.000 +55.72% on a year-on-year 

basis 

Reviewed trademark 

registration applications 

4.252.000 +41.76% on a year-on-year 

basis 

Approved trademark 

registration applications 

2.792.000 +23.82% on a year-on-year 

basis 

Accepted applications for 

trademark registration 

changes 

354.000 +64.79% on a year-on-year 

basis 

Applications for trademark 

transfers 

297.000 +85.88% on a year-on-year 

basis 

Applications for trademark 

renewal registration 

179.000 +47.77% on a year-on-year 

basis 

Applications for trademark 

license 

26.000 +60.16% on a year-on-year 

basis 

 

 By analyzing the data for 2018 provided by 新华社, we can notice that the figures 

regarding trademark, geographical indication, and patent protection all increased 

compared to the previous years, and this is a clear sign that the quality of intellectual 

property rights and their protection is increasing and has shown a steady and positive 

trend. This trend is likely to continue during 2019, since the data about the first bimester 

of 2019 from 2019 年 1-2 月我国商标注册申请量为 103.6 万件 still show a positive trend.  

 

4.2 The future of intellectual property in China  

 

 Despite China having made tremendous progresses in the past few years, the 

country still needs to work on intellectual property and its protection in order to redeem 
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itself from its long-standing reputation as an IP-infringing nation. In January 2017, Dr. Roy 

Schestowitz, author at TechRights, said China is “rapidly becoming a patent cesspool full 

of patent trolls, boosted by low patent quality or armed by a wealth of patents that should 

never have been granted.151” To respond to this type of critics, a new intellectual property 

strategy on economic and social development for the current Five-year Plan (2016-2020) 

has recently been launched by the State Council of China152.  

 The aim of this new strategy is to strengthen intellectual property rights by means 

of civil, criminal and judicial enforcement. Furthermore, it establishes some key goals that 

China should accomplish by 2020, such as “doubling the number of patents from 6.3 to 12 

per every 10.000 people; doubling the amount of international patent applications from 

30.000 to 60.000; increasing intellectual property royalties earned abroad from $4.4 

billion to $10 billion; increasing the public’s degree of satisfaction in intellectual property 

protection to 80%”153.  

 It now rises a dual question: will China be able to meet these goals by 2020, and 

will these goals truly guide the country towards innovation? The major concerns are 

about the fact that this strategy may encourage an artificial growth, rather than a quality 

one. Therefore, the Chinese Patent Office will have the task to guarantee the quality of the 

innovation.  

 In 2008, China started the National IP Strategy in order to move up the global value 

chain. From that very moment, the country has presented a good number of reforms. 

China’s reforms on intellectual property rights notwithstanding, the country has been 

criticized by WTO members because of its intellectual property laws and practices.  

 China’s membership in the WTO is generally considered to be beneficial to the 

country and to the whole world. The benefits for China are considerable: they include, for 

example, the elimination of the trading partners’ worries, the reform of the intellectual 

property rights regime, the creation of a consistent amount of economic profits and the 

                                                             
151 Schestowitz R., China Drowns in Worthless Patents, the United States (FTC) Bemoans Patent Trolls, and 
Australia is Urged by Its Commissions to Decommission Software Patents, available at: 
http://techrights.org/2017/01/24/patent-reform-and-deform/ 
152 Jalfin S., Made in China: The Past, Present and Future of Chinese IPR, available at: https://www.ip-
watch.org/2017/06/14/made-china-past-present-future-chinese-ipr/ 
153 Ibidem  

http://techrights.org/2017/01/24/patent-reform-and-deform/
https://www.ip-watch.org/2017/06/14/made-china-past-present-future-chinese-ipr/
https://www.ip-watch.org/2017/06/14/made-china-past-present-future-chinese-ipr/
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development of national innovation154. While for the rest of the world, China being part 

of the World Trade Organization means China will “follow international intellectual 

property rights standards, and China’s commitments to other international agreements in 

the future155”. Despite China’s efforts to align its intellectual property rights regime with 

the TRIPS agreement, most of developed countries are not satisfied with how the 

intellectual property rights laws are enforced by the Chinese government. 

 China made some proposals that went beyond the scope of the TRIPS agreement. 

For example, China proposed to include a section on “the protection of genetic resources, 

traditional knowledge, and folklore, as it domestically required the disclosure of generic 

resources”, as reported in Regional Comprehensive Economic Partnership Intellectual 

Property Chapter (2015). Moreover, China also required amendments to the trademark 

area and to improve trademark registration and application processes, including the 

maintenance of a “trademark classification system that is consistent with the Nice 

Agreement Concerning the International Classification of Goods and Services for the 

Purposes of the Registration of Marks.” For what concerns copyright, the Chinese 

government urged inclusion of a provision prohibiting government use of infringing 

computer software 156 . Regarding procedural matters, the People’s Republic of China 

finally acknowledged the value of effectively managing intellectual property. To put it 

briefly, the country is showing an increased interest in some intellectual property related 

issues, but not in others, as it tends to avoid those implying excessive implementation 

costs. China’s One-Belt-One-Road (OBOR) initiative is another forum that may have 

implications for the global intellectual property rights norms setting by the Chinese 

government.  

 According to a WIPO report on the enforcement of intellectual property rights in 

China, the Chinese government is diligently combating infringements in the intellectual 

property rights area157.  

                                                             
154 Liu H., Liu S., The Future of Asian Trade Deals and IP, chapter 5: China’s Trade Pact and Intellectual 
Property Rights, 2018, p. 21, available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3334259 
155 Idem 
156 Ibidem, p. 27 
157 Advisory Committee on Enforcement, Coordinating the Enforcement of Intellectual Property in China: 
Experiences from the National and Local Level, pp. 14-17, WIPO, 2017 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3334259
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 From the very moment China entered the World Trade Organization, its 

intellectual property rights regime has been compliant with the international standards. 

Despite this, China still receives critics due to the lack of enforcement, the infringement of 

intellectual property rights and intellectual property thefts. China keeps on improving the 

quality of intellectual property rights protection and cooperation, both inside the nation 

and abroad, thanks also to the OBOR initiative. This initiative may turn out as a way to 

observe how China is handling intellectual property rights issues together with its 

commercial partners and also the implications for international IP laws and for the future 

Asian trade negotiations. 

 Even though China has never been oriented towards the protection of the rights of 

the individuals in the intellectual property area, the country has made enormous 

progresses in the past 30 years, for example by enacting comprehensive legislations in 

order to protect different aspects of intellectual property rights. The main reason for 

China to enhance its intellectual property protection has been the hope of economic 

growth and foreign investment in China158.  

 Despite external pressure having been contributory to the development of a basic 

set of rules to protect intellectual property rights, the problems with the enforcement of 

these laws has become the principal concern of the intellectual property rights reform in 

China. While the Chinese economy is constantly developing, together with Chinese 

enterprises which are starting to develop their own innovations, China must start to look 

for a reason to protect intellectual property rights internally, and not externally as it was 

before. Therefore, China’s reform of intellectual property rights should start from the 

country’s judicial system and administrative structures.  

 The best strategy for other countries and MNEs to encourage China’s internal 

change is to collaborate with the country, and not to impose intellectual property rights 

reforms with coercion. As stated by David Gulbransen, “the success of intellectual property 

rights enforcement in China will not hinge on the efforts of foreign entities, but the will of 

the Chinese people.159”  

                                                             
158 Gulbransen D., The Evolution of Intellectual Property Rights in China: Moving Beyond Legislative Reform 
to the Challenges of the New Millennium, p. 22, available at: http://www.gulbransen.net/resume/David-
Gulbransen-Paper.pdf 
159 Idem 

http://www.gulbransen.net/resume/David-Gulbransen-Paper.pdf
http://www.gulbransen.net/resume/David-Gulbransen-Paper.pdf
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 The results obtained through international pressure seem to be up to standards at 

first, but they are actually not able to address the real problems, which are the ones 

affecting China’s legal system as a whole. The intellectual property rights of the People’s 

Republic of China are, in general, compliant with the TRIPS agreement. Certainly, the main 

flaw of intellectual property rights protection in China is the lack of enforcement. Why is 

it so? The reason may be attributed to cultural and historical motivations: intellectual 

property rights for the individual have never been a priority, the rule of law has never 

been promoted by the political system, and the country has always achieved a relatively 

fast growth by sacrificing domestic innovation, and this is why intellectual property rights 

must be reformed from within.  

 In order for the enforcement of intellectual property rights in China to be effective, 

a judicial reform is necessary: in fact, Chinese courts are not well-educated about 

intellectual property rights issues, and most of the times they lack independence and 

transparency. China’s judicial reform does not only concern intellectual property issues, 

but three main areas where the reform will have the greatest impact on intellectual 

property rights cases can be identified: increased IPR training and knowledge, publishing 

decisions, and delocalization160.  

 To begin with, there is the need to improve intellectual property rights education 

at the lowest courts levels, even though some kind of knowledge related to intellectual 

property rights issues at the Supreme and Intermediate Court levels already exists. 

Thanks to the help of World Intellectual Property Organization and similar entities, China 

will eventually be able to give birth to a judicial environment characterized by increased 

attention to intellectual property rights issues, and also to help Chinese judicial 

authorities to move from a local view to a broader one.  

 As a second action, the frankness within Chinese courts must increase. Shanghai 

and Zhongyuan lower courts already adhered to programs which aim to improve the 

transparency of the judicial process. “Regular, predictable publications of Chinese judicial 

decisions, containing factual analysis, legal reasoning, and including publication of 

dissenting opinions, would likely have a profound effect on increasing predictability of 

                                                             
160 Ibidem, p. 27 
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adjudication outcomes and also greatly aid in eliminating corruption and local 

protectionism.161”  

 To conclude with, the most important action must be taken against local 

protectionism, otherwise a real judicial reform would not be possible. Delocalization, as 

proposed by some Chinese scholars, would alleviate the pressure of local government on 

lower Chinese courts. To reach delocalization, it would be useful to establish regional 

lower courts with jurisdictions overlapping local government areas. By doing so, the court 

would be less bound to a specific locality, which is a significant contributor to the 

influence of 关系(guānxi) in the courts. Another extremely important action would be to 

remove the control of local governments over court staffing and budgets. If budgeting and 

staffing models were decided by the central government, the control exerted by local 

authorities over local judges would decrease drastically.  

 Gollin, Hinze and Wong162 identify three possible futures for intellectual property. 

In the first possible future, countries conform to the World Trade Organization’s 

intellectual property rights regime by expanding the aforementioned rights. In the second 

alternate future, the protection of every type of intellectual property rights is expanded 

on a global scale. In the third future, the authors hypothesize a decrease in the protection 

of intellectual property.  

 Whereas, according to the European Patent Office (EPO), there are four possible 

scenarios for the future of intellectual property rights by 2025163. In the first one, the 

dominant driver would be business: the system has become so successful that it is 

collapsing under its own weight. The key questions this scenario leaves are the following: 

could ever-increasing volumes overwhelm the patent system? Will the desire for patent 

rights continue to increase, or will there be new forms of IP protection? How might issues 

of enforcement impact further development of patent rights as a financial asset? Does the 

patent system offer business protection in the face of ever-increasing competition? As 

                                                             
161 Idem 
162 Gollin M., Hinze G., Wong T., Scenario Planning on the Future of Intellectual Property: Literature Review 
and Implications for Human Development, in Wong T. and Dutfield G. (eds), Intellectual Property and 
Human Development, New York: Cambridge University Press, 2011, pp. 329-365   
163 European Patent Office, Scenarios for the Future, 2007, p.11  
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suggested, a way to test this is to see whether business maintains its use of patent 

protection in the era of globalization.  

 In the second alternative future, the dominant driver will be geopolitics: the story 

of a conflict in the face of a boomerang effect that strikes the dominant players as 

geopolitical balances shifts and competing ambitions emerge. This alternative future 

leaves the following key questions: what are the main drivers for future geopolitical 

change? How might they steer globalization? What impact might this have on existing 

structures and institutions? How might this impact the intellectual property system 

globally and regionally? Does the patent system serve the world’s various interests fairly? 

A way to test this is to look at least developed countries and other developing countries. 

 The third alternative future sees society as the dominant driver: the story of 

decreasing societal trust and increasing criticism of the patent system. The key questions 

this scenario leaves are the following: how can private and public interest in intellectual 

property be reconciled for the benefit of society? How are the ethical and moral dilemmas 

raised by technology reflected by the patent system? Where should the limits to 

patentability be drawn and by whom? Does the patent system benefit society? A way to 

test this is to examine whether it achieves a balance between rewarding innovation and 

providing goods and knowledge to the public. 

 In the fourth scenario, technology would be the dominant driver: the 

differentiation of the patent system in the face of global crises, societal reliance on 

technology and the threat of systemic risks. This scenario leaves the following key 

questions: how can technical expertise be identified and measured, and by whom? How 

can valuable knowledge be protected in emerging and complex technological fields? 

Should the one-size-fits-all system be abolished to meet the needs of different 

technological sectors? Where will the boundaries be drawn and by whom? Can the patent 

system adapt to the changing nature and pace of technology? A way to test this is to check 

whether a bifurcated patent system can better respond to the needs of technology and 

society. 
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Chapter 5 

Conclusions 

 

 

 In conclusion, I would like to shortly sum up the contents of my thesis and to 

provide information about the relevant findings, the limits of my research, and about the 

future developments of this research work.  

  Throughout this research work, I analyzed various aspects of intellectual property 

rights, such as:  

 their definition and types: IP are composed of products, works, or processes 

created by an individual, which give the creator a competitive advantage; they can 

be divided into industrial property, artistic work protected by copyright, and 

commercial strategies. The form of protection depends on the type of intellectual 

property.  

 historical development and evolution: the first intellectual property legislation in 

China dates back to the Qing dynasty, and it was modernized between 1928 and 

1944 by the Kuomintang Republican government; China later saw an interruption 

in the development of a modern IP set of norms after the rise of the Communist 

Party and the foundation of the PRC in 1949; radical reforms to the IP system were 

started in the late 1970s with Deng Xiaoping, with accession to international 

conventions for the protection of IPRs; in 2001 China acceded to the WTO. 

 enforcement: principle of dual enforcement exists in China, so a right holder can 

enforce his or her rights either before courts or before an ad hoc administrative 

body; there have been many changes to the enforcement system after the 

accession to the WTO (e.g., TRIPS are now applicable to China), but practical 

enforcement of IPRs is still difficult. There are different ways to enforce IPRs in 

China (such as administrative action, civil action through the People’s Court, 
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criminal enforcement through the Public Security Bureau, enforcement through 

Customs, and invalidation).  

 differences between West and East: there are strong cultural differences in the 

approach towards IPRs between East and West. In the West, the value of the work 

is measured by its social value and the innovation it brings to society, but use and 

distribution are limited to the creator;, while in the East, and in particular in China, 

IPRs are seen as a belonging to the people. This different approach can be 

explained by the fact that Confucianism appears to hinder intellectual property 

reforms, because its principles conflict with the concept of intellectual property 

rights, even though some commentators dissent with this idea.  

 main issues: the major issues related to intellectual property are piracy and 

counterfeiting and enforcement. China has long been blamed by Western countries 

for putting insufficient efforts into piracy deterrence and for its weak enforcement 

of IPRs. This is due to three main factors, which are the conflict of interests 

between Chinese consumers and foreign companies, the cost of enforcement, and 

the high number of people living on piracy. For all these reasons, China belongs to 

the USTR Section 301 priority watch list.  

 pros, cons and consequences of the accession to the WTO: after a long process of 

negotiations and a number of necessary changes to the Chinese economic system, 

China finally acceded to the WTO in 2001. It is generally acknowledged that 

accession to the WTO was inevitable, but commentators on the topic tend not to 

agree on whether it was a positive or a negative event. The optimists believe that 

China’s accession will benefit both the Chinese people and the global community, 

and that WTO membership will provide China with a stronger IP protection system. 

On the contrary, the pessimists believe that China’s entry will result in the 

potential collapse of the country and the global trading system, while the piracy 

and counterfeiting problems will worsen in the first few years after the accession, 

and the country might be disincentivized to carry out effective reforms to the IP 

system. Since the nature of the international trading system is rather complex and 

uncertain, it is difficult to predict the impact of China’s accession to the WTO. 

 Afterwards, I provided a collection of data and statistics about intellectual property, 

its protection, litigation cases, and intellectual property crimes. Lastly, I provided an 



 
98 

 

analysis of the collected data and figures and a prevision on what will be the future of 

intellectual property rights in China.  

5.1 Relevant findings 

 

 Conducting this research, I had the opportunity to gain knowledge concerning 

intellectual property rights and their protection, both in China and all over the world. The 

relevant findings of this research can be divided into two subcategories: certain findings 

and doubtful findings.  

The figures regarding the number of applicants for the registration of intellectual 

property belong to the first subcategory. In fact, it is utterly certain that the figures 

regarding this topic have increased in the past few years, therefore it can be stated that 

there has overall been a positive trend in the number of applications for IP protection, and 

the quality of IP in China has increased.  

Another relevant finding which can be inserted in this category is that regarding 

piracy, counterfeiting, and IP infringements in general. China is surely acknowledged to 

be the world’s most main source of counterfeit and infringing goods. This is alimented by 

the large profit margins which can be obtained through piracy, the light penalties and the 

low probability of getting caught, along with the lack of effort by the Chinese government 

to crack down on product counterfeiting. Moreover, it is certain that intellectual property 

litigation and prosecution numbers keep on increasing consistently. In fact, as of 2017, 

China is the world’s largest IP litigation site.  

Among certain findings, some of the most relevant findings concern the differences 

in the protection of intellectual property rights in China and in the rest of the world. To 

shortly talk about this, suffice to say that, until very recently, piracy and counterfeiting 

were not regarded as intellectual property crimes in China, since according to their 

cultural mind-set there was no such thing as the concept of private property and, during 

the past, the act of copying was considered as a way to honor the author and appraise his 

or her work, along with a method to transmit the work to others. 

As for what concerns less certain findings, it is important to consider China’s 

relationship with the WTO. Over the past two decades, and especially after the accession 
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to the WTO, China has made tremendous progresses in the field of intellectual property, 

also thanks to the creation and amendment of new laws, the institution of specialized IP 

courts, and the encouragement of the application and registration of patents, trademarks 

and copyrights. This notwithstanding, China continues to be the first country in the world 

for number of intellectual property infringements, piracy and trading in counterfeit goods. 

Considering this statement, it seems legitimate to wonder whether China becoming a 

member to the WTO has brought benefits to the intellectual property environment or not.  

 

5.2 Future developments of this research  

 

This research study leaves somewhat unanswered a relevant question: was the 

accession to the WTO really of great impact for the protection of intellectual property in 

China in the sense of intellectual property’s quality being improved? Despite the relatively 

consistent number of studies regarding the topic, it still remains unclear whether China’s 

accession to the World Trade Organization has brought benefits to intellectual property 

rights in China or not. 

 Were I to further develop this study starting from the foundation I laid in this work, 

I would implement it by continuing to monitor the progresses and development on the 

protection of intellectual property rights in the People’s Republic of China, in order to be 

able to verify if the tendency will continue to be positive or if, in the near future, there will 

be downfalls due to or related to China’s membership in the World Trade Organization. 

 

5.3 Limitations of the research 

 

 In this section, I will identify and acknowledge my research’s limitations, and how 

they did impact this study. To begin with, the lack of available and relatable data limited 

the scope of my analysis together with the size of my sample, and it was a significant 

obstacle in finding a trend and a meaningful relationship (add why data is missing).  
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 Moreover, although abundant prior research studies, thanks to which I was able to 

lay a foundation for understanding the matter, exist regarding this topic, there are, 

nevertheless, scarce recent studies about the relationship between China’s accession to 

the World Trade Organization in 2001 and the assumed improvement in the quality of 

intellectual property rights and their protection in the People’s Republic of China. 

 To a certain extent, access to sources and cultural biases also were a limitation to 

my research. In fact, since the topic of intellectual property rights is mainly analyzed by 

United States and European commentators, the data and information may be biased or 

one-sided, as information sometimes may be distorted by factors such as different 

cultural mind-sets, censorship, lack of accessible material, and so on. Therefore, to 

overcome this obstacle, I tried to use a considerable amount of Chinese material, in order 

to have access to the original source and, in this way, avoid misleading or inaccurate 

transpositions and translations. However, I should also acknowledge the difficulties due 

to the language gap, therefore my interpretations of the Chinese texts may also be 

partially incorrect.  
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